
In the name of the Republic of Armenia 

The Decision of the Constitutional Court of the Republic of Armenia

On the case o f determining the conformity o f the obligations stated in the Statute 

o f the International Criminal Court (Annexed Declaration) signed on Tulv 17.1998 

in Rome with the Constitution o f the Republic o f Armenia

Yerevan City August 13, 2004

The Constitutional Court of the Republic of Armenia in the body of the President of the Constitutional 

Court G. Hamtiunian, the members of the Constitutional Court K.Balayan (Reporter), F. Tokhian, H. 

Nazarian, R. Papaian, V. Poghosian and M. Sevian

With the participation of the official representative of the President of the RA, the Minister of Justice 

D. Harutiunian,

Pursuant to Article 100, paragraph 2 and Article 101, paragraph 1 of the Constitution of the RA and 

Article 5, paragraph 2, Article 25, paragraph 1 and Article 56 of the Law of the Republic of Armenia 

on the Constitutional Court,

Considered in a public hearing the case “On conformity of the obligations stated in the Statute of the 

International Criminal Court signed on July 17, 1998 in Rome with the Constitution of the Republic of 

Armenia”.

The case was initiated by the petition of the President of the RA filed with the Constitutional Court.

Having heard the report concerning the present case, the explanations provided by the representative 

of the President of the RA and having investigating the Statute and other available documents, the 

Constitutional Court of the RA found:

1. The Statute of the International Criminal Court (hereinafter referred as the Statute) was adopted on 

July 17, 1998 in Rome by the United Nations Diplomatic Conference of Plenipotentiaries.
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120 participant states voted in favour of adoption of the Statute, 7 states against (USA, China, Iraq, 

Yemen, Katter, Libya and Israel) and 21 states abstaining.

The RA signed the Statute on October 1, 1999.

The Statute was entered into force on July 1, 2002.

The Statute intends to establish an International Criminal Court (The Court), which shall be 

complementary to bodies of national criminal jurisdiction and will put an end to impunity for the 

perpetrators of the most serious crimes and thus contribute to the prevention of such crimes.

2. On basis of the Statute, the permanent International Criminal Court is established. The Court is an 

independent court with international legal personality and has the power to exercise its jurisdiction over 

persons for the most serious crimes of concern to the international community as a whole and, as 

stated in paragraph 10 of the Preamble and Article 1 of the Statute, is complementary to bodies of 

national criminal jurisdiction.

In accordance with the Statute, 18 judges of the Court were elected on February 7, 2003.

3. Article 5 of the Statute determines crimes within the jurisdiction of the Court. The crimes are as 

follows: the crime, of genocide, crimes against humanity, war crimes, and the crime of aggression. 

Furthermore, the Statute states that crimes committed in the event of international and non

international armed conflicts are within the jurisdiction of the Court, as well as the crime of aggression. 

The Statute maintains that the Court shall exercise its jurisdiction over the crime of aggression once a 

provision is adopted in accordance with Articles 121 and 123 defining the crime and setting out the 

conditions under which the Court shall exercise jurisdiction with respect to this crime.

The Court may exercise its jurisdiction with respect to the persons for crimes referred to in Article 5 if:

• A situation in which one or more of such crimes appears to have been committed is 

referred to the Prosecutor by a State Party,

• A situation in which one or more of such crimes appears to have been committed is 

referred to the Prosecutor by the Security Council,

• The Prosecutor has initiated an investigation in respect of such a crime.

The Statute determines the procedure of admissibility of a case, challenges to the admissibility of a case 

and the grounds of inadmissibility.

4. In compliance with Article 29 of the Statute, the crimes within the jurisdiction of the Court shall not 

be subject to any statute of limitations. This provision of the Statute is conformable with the
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Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes against 

Humanity (the RA accessed the treaty on March 31, 1993) and Resolution on Principles of international 

co-operation in the detection, arrest, extradition and punishment 

of persons guilty of war crimes and crimes against humanity adopted by the General Assembly on 

December 3,1973.

According to Article 75 of the Criminal Code of the RA persons who have committed crimes against 

peace and humanity provided by the Criminal Code of the RA shall not be subject to any statute of 

limitations. Statutory limitations are not applicable to persons who have committed crimes prescribed 

by international treaties of the RA, if such prohibition provided for by international treaty.

5. The Statute determines Court composition, functions and powers of the organs of the Court, 

qualifications and the election of judges. In compliance with Article 34 of the Statute, the Court organs 

are: the Presidency; an Appeals Division, a Trial Division and a Pre-Trial Division; the Office of the 

Prosecutor; the Registry. The judicial functions of the Court shall be carried out in each division by 

Chambers.

The Office of the Prosecutor shall be headed by the Prosecutor, who shall be assisted by one or more 

Deputy Prosecutors.

The Registry shall be responsible for the non-judicial aspects of the administration and servicing of the 

Court.

Under the Statute, the Prosecutor shall initiate an investigation based on authorization given by the Pre- 

Trial Chamber. The Pre-Trail Chamber had the following powers: deciding the admissibility of a case, 

authorizing investigations, issuing a warrant of arrest for a person, and confirming the charges.

The Trial Chamber deals with the case on the merits.

The Appeals Chamber revises the sentence of the Trial Chamber as well as the decisions of the Pre- 

Trial Chamber, when an appeal is made.

6.1n the interpretation and application of Articles 6, 7 and 8 of the Statute in which the crime of 

genocide, crimes against humanity, and war crimes are accordingly defined, the Court shall be assisted 

by the act “Elements of crime” adopted by the members of the Assembly of States Parties in the 

hearing of September 3-10, 2002. In accordance with Article 9 of the Statute, aforementioned act shall 

be consistent with the Statute.
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The Rules of Procedure and Evidence were also adopted in the hearing of the Assembly of States 

Parties taken place on September 3-10, 2002. The aforementioned rules shall be consistent with the 

Statute. In the event of conflict between them the Statute shall prevail. The purpose of the 

aforementioned act is to clarify the procedures and requirements provided for by the Statute and to 

establish the ways of implementation of the rights and obligations provided for by the Statute.

The Explanatory Note of the Rules of Procedure and Evidence states that it is an instrument for 

the application of the Rome Statute of the International Criminal Court. In all cases, the Rules of 

Procedure and Evidence should be read in conjunction with the provisions of the Statute.

The Rules of Procedure and Evidence of the International Criminal Court do not affect the 

internal procedural rules of the States Parties for the purpose of national proceedings.

7. The Statute provides international standards and principles of criminal law concerning examination 

and investigation of the case. In particular, nobody shall be criminally responsible under the Statute 

unless the conduct in question constitutes, at the time it takes place, a crime within the jurisdiction of 

the Court (nullum crimen sine lege), a person convicted by the Court may be punished only in accordance 

with the Statute (nulla poena sine lege), and the provisions of the Statute can not be applicable for conduct 

prior to the entry into force of the Statute (rationepersonae).

The statute also establishes the principles of criminal law to be laid down on the basis of the Court’s 

activity such as individual criminal responsibility, irrelevance of official capacity, right not to be tried 

twice in criminal proceedings for the same criminal offence (ne bis in idem). The Statute provides an 

exception from aforementioned principle concerning a State’s unwillingness to carry out the 

investigation or prosecution. Article 20 of the Statute, which provides the right not to be tried twice in 

criminal proceedings for the same criminal offence, distinguishes between the application of the latter 

principle at international and national levels. Regarding this approach, the Statute permits the Court to 

institute criminal proceedings against the person who has already been tried by the national courts if the 

proceedings in the court were for the purpose of shielding the person concerned from criminal 

responsibility for crimes within the jurisdiction of the Court, or otherwise were not conducted 

independently or impartially in accordance with the norms of due process recognized by international 

law and were conducted in a manner which, in the circumstances, was inconsistent with an intent to 

bring the person concerned to justice.

The Statute also provides legal guarantees for right to a fair trial for the persons responsible for 

committing crimes referred to in the Statute. Particularly, a trial in the binding presence of the accused 

is ensured, with the presumption of innocence. The Trial Chamber of the International Criminal Court
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shall ensure that a trial is fair and expeditious and is conducted with full respect for the rights of the 

accused and due regard for the protection of victims and witnesses. The Statue also ensures the 

protection of other participants’ rights, such as victims and witnesses. Article 75 of the Statute incurs 

the opportunity for reparations to victims. A Trust Fund shall be established by decision of the 

Assembly of States Parties for the benefit of victims of crimes within the jurisdiction of the Court, and 

of the families of such victims.

Article 55 of the Statute provides the rights of persons during an investigation; Article 67 assigns the 

rights of the accused.

8. In accordance with the Statute, both primary and secondary penalties may be imposed on a person 

convicted of a crime referred to in the Statute. For a main penalty, life imprisonment or imprisonment 

for a specified number of years, which may not exceed a maximum of 30 years, may be imposed.

The Statute determines the procedure of appeal against a sentence of the Court, as well as the grounds 

for appeal and revision.

9. The Statute contains a special part, which regulates relations between the Court and States Parties 

concerned with the cooperation. The Statute defines legal grounds and forms of cooperation. The 

Statute provides the following forms of cooperation:

- Arrest and surrender of a person to the Court,

- Other practical forms of assistance in relation to investigations or prosecutions, with which states 

shall comply under procedures of national law.

Part IX of the Statute provides a procedure for the transmission and execution of a request to a State 

Party for the arrest and surrender a person to the Court and judicial assistance.

Article 93 of the Statute permits a State Party to deny a request for assistance only if the request 

concerns the production of any documents or disclosure of evidence which relates to its national 

security.

10. The States Parties take part in the enforcement of sentences of imprisonment under their 

consideration and voluntarily. The Court designates a State from a list of States which have indicated to 

the Court their willingness to accept sentenced persons, where the person shall serve the sentence.
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The enforcement of a sentence of imprisonment shall be subject to the supervision of the Court.

The Statute provides the opportunity to reduce a sentence, which shall execute only by the Court.

11. On the basis of the Statute, an Assembly of States Parties is established. Each State Party shall have 

one representative in the Assembly. Expenses of the Court and the Assembly of States Parties shall be 

paid from the funds of the Court, which shall be provided by contributions made by the States Parties 

and funds provided by the United Nations.

12. By the Statute, the Republic of Armenia assumes the following obligations:

- To recognize the International Criminal Court to be complementary to bodies of national criminal 

jurisdiction,

- To recognize the Court’s jurisdiction over persons for the most serious crimes as referred to in Article 

5 of the Statute,

- To recognize the Court’s jurisdiction to exercise its functions and powers on the territory of the RA 

as provided in the Statute,

- To apply the Statute equally to all persons without any distinction based on official capacity, to 

provide immunities or special procedural rules which may attach to the official capacity of a person, 

whether under national or international law, and not to bar the Court from exercising its jurisdiction 

over such a person,

- To ensure the Court’s right to enjoy such privileges and immunities as are necessary for the fulfillment 

of its purposes. To ensure the right of the Judges, the Prosecutor, the Deputy Prosecutors and the 

Registrar, when engaged on or with respect to the business of the Court, and to enjoy the same 

privileges and immunities as are accorded to heads of diplomatic missions on the territory of the RA,

- To recognize the Prosecutor’s authority to exercise specific investigative steps on the territory of the 

RA as provided in the Statute,

- To recognize Pre-Trial Chamber’s right to exercise its authorities as provided in Articles 56 and 57 of 

the Statute,
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-T o  cooperate with the Court in its investigation and prosecution of crimes within the jurisdiction of 

the Court,

- To ensure that there are procedures available under national law of the RA for all the forms of 

cooperation which are specified under Part IX,

- To execute the Court’s request for the arrest and surrender of a person in accordance with the 

provisions of the IX Part and the procedure under the national law of the RA,

-T o  exercise investigative steps referred to in Article 93 of the Statute in order to provide the Court’s 

request for assistance in relation to investigations or prosecutions in accordance with the provisions of 

Part IX and under procedures of the national law of the RA,

-T o  endeavor to provide a waiver to the Court concerning a person surrendered to the Court under 

the Statute not to be proceeded against, punished or detained for any conduct committed prior to 

surrender, other than the conduct or course of conduct which forms the basis of the crimes for which 

that person has been surrendered,

- To bear the ordinary costs for execution of requests in relation to cooperation and assistance in the 

territory of the RA, except for the costs as provided in Article 100, paragraph 1 of the Statute. The RA 

shall bear the costs as provided in Article 100, paragraph 1 of the Statute, if the RA applies to the 

Court,

- To recognize the Court’s jurisdiction over the offences against its administration of justice, which are 

enumerated in Article 70, paragraph 1 of the Statute. The RA shall extend its criminal laws penalizing 

offences against the integrity of its own investigative or judicial process committed on its territory, or 

by one of its nationals,

- In accordance with the procedures provided in legislation of the RA to execute the Court’s decision 

made in correspondence with Article 75 of the Statute on reparations to victims,

- To recognize compulsory the Court’s sentence of imprisonment and in no case modify it,

- To recognize the Court’s exclusive right to decide any application for appeal and revision,
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- Not to impede any application for appeal and revision of the sentence by a sentenced person,

- To provide the expenses of the Court and the Assembly of the States Parties, including its Bureau and 

subsidiary bodies.

13. The Republic of Armenia joins the Statute by making a declaration. Article 124 of the Statute 

permits the States Parties to declare that, for a period of seven years after the entry into force of the 

Statute for the State concerned, it does not accept the jurisdiction of the Court with respect to the 

category of crimes referred to in Article 8, when a crime is alleged to have been committed by its 

nationals or on its territory. The RA shall join the Statute by making such a declaration.

14. Nowadays in international relations it is common that special powers of states are exercised by 

regional or international bodies. The same refers to the rendering of justice.

The Constitution of the Republic of Armenia in its Preamble confirms the Armenian nation's 

faithfulness to universal values.

Article 4 of the Constitution provides for the State's obligation to ensure the protection of human 

rights and freedom in accordance with the principles and norms of international law. The mentioned 

provisions of the Constitution of the RA establish legal opportunities for involvement in the protection 

of such universal values, as peace, security and common weal. The latter are the values, to the 

protection of which the idea of the establishment of the permanent International Criminal Court is 

directed.

The Statute provides for such principles of relationship between the states and the Court, which are 

directed to the harmonization of the state's obligation to recognize the Court's jurisdiction with the 

principle of a state's sovereignty. This issue is specifically addressed by the following provisions.

-the Court exercises its jurisdiction only with respect to the crimes referred to in the Statute, which are 

committed

a) On the territory of States Parties or States have accepted the jurisdiction of the Court after the entry 

into force of the Statute for that State (Article 12, paragraph 2, subparagraph/a/)

b) By the nationals of the States Parties or States have accepted the jurisdiction of the Court after the 

entry into force of the Statute for that State (Article 12, paragraph 2, subparagraph/b/).



The Statute provides the main principle, which is the basis of the Court's jurisdiction, namely the Court, 

exercising its jurisdiction over persons for the most serious crimes provided by the Statute, is 

complementary to the national criminal jurisdiction. This principle particularly is revealed in Article 17 

of the Statute, according to which the Court is entitled to administrate justice over the crime provided 

by the Statute if a state, which has jurisdiction over it, is unwilling or unable genuinely to carry out the 

investigation or prosecution. At the same time, Article 17 precisely determines the factors, which are an 

objective basis for assessing the lack of the will of a state, as well as the existence of an inability to carry 

out investigation or prosecution regarding to the principles of due process as recognized by 

international law. Article 17, paragraph 3 determines the objective basis to evaluate the existence of a 

state’s inability to investigate or proceed in a particular case. Also, Article 19 of the Statute makes an 

opportunity for the state to have jurisdiction over the given case and to challenge the jurisdiction of the 

Court and the admissibility of the case on the ground that the state is investigating or prosecuting or 

has investigated or prosecuted the case. The complementary nature of the Court to the national 

criminal jurisdiction also implies that the Prosecutor has the right to defer the investigation to relevant 

state, if the state in terms provided for by the Statute notifies the Court that the State is investigating 

the case or has investigated.

Nevertheless, the provision concerning the complementary to national criminal jurisdiction, provided 

by part 10 of the Preamble and Article 1 of the Statute, is not derived from the norms of Articles 91 

and 92 of the Constitution of the RA. Justice shall be administered solely by the courts. According to 

Article 91 of the Constitution of the RA, in the Republic of Armenia justice shall be administered solely 

by the courts in accordance with the Constitution and the laws. According to Article 92 of the 

Constitution, the courts of general jurisdiction, including criminal jurisdiction, in the Republic of 

Armenia shall be the courts of first instance, the appellate courts and the court of cassation.

Chapter 9 o f  the Constitution o f the RA, which includes provisions on the judiciary, precisely  
determ ining the system  o f  the judiciary o f  the Republic o f  Armenia, does n o t provide any 
provision, which should m ake an opportunity to com plem ent through an international treaty 
the system  o f  judicial bodies exercising criminal jurisdiction with an international body o f  
crim inal jurisdiction.

15. Another issue concerning the relationship between the state's sovereignty and the Court's 

jurisdiction relates to Article 54, paragraph 2, Article 57, paragraph 3/d/ and Article 99, paragraph 4 of 

the Statute. These provisions give an opportunity to the Prosecutor to directly take specific 

investigative steps within the territory of a State Party without seeking the cooperation of state and in 

the absence of State Authorities.

9



The aforementioned provisions of the Statute and the other provisions of the Articles 54, 57 and 99, 

give rather wide powers to the Prosecutor, and at the same time provide for certain guarantees, which 

take into account the state's sovereignty and prevent the abuse by the Prosecutor of his powers. In 

particular:

- In compliance with Articles 54 and 57, the Prosecutor may directly take specific investigative steps 

within the territory of a State Party on the authorization of the Pre-Trial Chamber. The latter, giving 

such authorization, whenever possible takes into consideration the views of the State concerned. The 

Pre-Trial Chamber may give such authorization to the Prosecutor only if it has been determined that 

the State is clearly unable to execute a request for taking investigative steps due to the unavailability of 

any authority or any component of its judicial system competent to execute the request.

- According to Article 99, paragraph 4, the Prosecutor may take such investigative steps within the 

territory of the State Party without the presence of authorities of that state, which can be executed 

without any compulsory measures and if it is essential for the execution of the investigative steps. 

Furthermore, according to Article 99, paragraph 4, the Prosecutor can take specific investigative steps 

only following all possible consultations with the State Party concerned, and is subject to any 

reasonable conditions or concerns raised by the State Party.

Thus, it may be concluded that Article 54, paragraph 2, Article 57, paragraph 3/d/ and Article 99, 

paragraph 4 of the Statute derive from the complementary principle laid down on the basis of the 

Court's operation and cannot constitute a danger for the sovereignty of the State Party regarding to the 

fact that the principle is vested in the Constitution.

16. According to Article 101, paragraph 1 of the Statute, “A person surrendered to the Court under the Statute 

shall not be proceeded against, punished or detained fo r  any conduct committed prior or surrender, other than the conduct 

or course o f  conduct which form s the basis o f  the crimes fo r  which that person has been surrendered”. According to 

paragraph 2 of the same article, the Court may request a waiver of requirements from the State which 

surrenders the person to the Court and the State should endeavor to provide a waiver to the Court.

The obligation to endeavor to provide the Court request does not assume execution of the request 

without reservation. Several legal and illegal factors shall be considered unless the execution of the 

request. Therefore vested obligation is not ample ground to view inconsistency with the principle of a 

state's sovereignty provided for by Article 1 of the Constitution of the RA.

17. According to Article 105 of the Statute, the Court's sentence of imprisonment shall be binding on 

the States Parties, which shall in no case modify it. This provision presumes that the persons, who are
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under the general jurisdiction of the Republic of Armenia, in case of conviction by the Court for the 

crimes provided by Article 5 of the Statute, may not enjoy the right to ask for pardon, as well as the 

opportunity of release from serving of sentence or reduction of term of sentence through an 

application of amnesty and accordingly the President of the Republic of Armenia cannot realize his 

right to grant pardon under Article 55 of the Constitution and the National Assembly - its right to 

declare an amnesty in regard to these persons under Article 81, paragraph 1 of the Constitution.

I f  the crim inal jurisdiction over persons com m itted crimes provided b y  Article 5  o f  the Statute 
is  exercised by  the national courts o f  the RA, the persons who have been sentenced to 
im prisonm ent by  the la tter m ay enjoy the opportunity to ask for pardon and to be released  
from the serving o f  sentence or the reduction o f  term o f  sentence through an application o f  
amnesty. While the persons, who are under the general jurisdiction o f  the Republic o f  Armenia, 
are convicted b y  the Court, which is com plem entary to national crim inal jurisdiction for the 
sam e crimes, in compliance with the provisions o f Article 105 o f  the Statute are deprived o f  the 
right to ask for pardon referred to in Article 40 o f the Constitution, and the opportunity o f  
am nesty referred to in Article 81 o f  the Constitution.

The R epublic o f  Armenia, due to its obligation to pro tect human rights and freedom s assum ed 
under Article 4 o f  the Constitution, cannot assume such obligations o f  human righ ts' 
restriction, n o t provided  for by  the Constitution, which w ill create less favorable situation for 
persons under the jurisdiction o f the RA, in the context o f  guaranteeing o f  human rights and  
freedoms.

18. According to Article 6, paragraph 6 of the Constitution of the RA international treaties that 

contradict the Constitution may be ratified after making a corresponding amendment to the 

Constitution.

Taking into consideration the provisions o f Article 6, paragraph 6  o f  the Constitution and  
basing upon international law  enforcement practice, the Constitutional Court considers that 
such an am endm ent to the Constitution o f  the RA is possible, which w ill recognize the 
obligations provided  by  the Statute o f  International Criminal Court or the jurisdiction o f  that 
Court as a body com plem enting the system  o f national courts.

Proceeding from the results of consideration and in the basis of Article 100, paragraph 2, Articlel02, 

paragraphs 1 and 3 of the Constitution, Article 5, paragraph 2, Articles 67 and 68 of the Constitutional 

Court Law of the RA, the Constitutional Court of the Republic of Armenia decided:
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1. The obligation undertaken by the Statute of Criminal Court (Annexed 

declaration) signed in Rome on July 17, 1998, emphasizes that the International 

Criminal Court shall be complementary to national criminal jurisdiction of RA 

(Paragraph 10 of Preamble and Article 1 of the Statute) is incompatible to 

Articles 91 and 92 of the Constitution of the RA.

2. The obligations undertaken by Article 105 of the Statute of the International 

Criminal Court on which precluded the opportunity of an application of amnesty 

and the right of being pardoned is unconformable to Articles 40, Article 55, 

paragraph 17 and Article 81, paragraph 1 of the Constitution of the RA.

3. According to Article 102, paragraph 2 of the Constitution of the RA this decision 

is final and may not be subject to review and enters into force upon publication.

The Chairman of the Constitutional Court G. Hamtiunian

CCD-502

August 13, 2004

12


