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EDITORIAL
Bruno Demeyere, Editor-in-Chief

In 2021, the International Committee of the Red Cross (ICRC) estimates that –
worldwide – around 600 armed groups have the capacity to cause violence of
humanitarian concern. These groups’ features are extremely diverse, ranging
from armed gangs in a town to sophisticated organizations, exercising full
governance and State-like control over large chunks of territory and impressive
numbers of people. From those 600, more than 100 can – as a matter of
international humanitarian law – be considered parties to a non-international
armed conflict, i.e. as non-State armed groups (NSAGs), and are therefore bound
by international humanitarian law. These numbers, and the corresponding
concentration of power such groups are able to project, underscore the
continuing reality of NSAGs, and why continued scholarly analysis remains
warranted.
Thus, ten years after the International Review of the Red Cross published its
editions on “Understanding armed groups and the applicable law” and on
“Engaging armed groups”,1 the purpose of the present bundle of articles and an
interview is to take stock of some recent developments, including the
humanitarian impact and challenges of the COVID-19 pandemic. It is not widely
known, for example, that many NSAGs not only engage in military operations
against the State or other NSAGs they are fighting, but that also many provide a
range of services – from basic needs to security and justice – to sometimes
millions of people – at times requesting taxation in return to fund those services.
Articles in this edition flesh out the implications of such governance, both from
the legal angle and (as also illustrated through the interview in this edition) from
the operational angle of how to engage such groups. Finally, two fascinating
articles analyse the topic of reparations by NSAGs for violations of international
law committed by them.
The second part of this edition features nine “selected articles”, i.e. articles
which fall within the Review’s “editorial triangle” of international humanitarian law,
policy and action, yet which are not necessarily connected to the theme one sees on
the cover page of a particular edition. As part of its culture of openness and desire to
feature a diversity of voices, indeed, anyone may approach the Review on his/her
own initiative via email2 to submit an abstract with an idea for publication. Such
abstracts and, eventually, articles, get assessed according to the Review’s regular
standards of quality, including through “double-blind” peer review. Combined in
this edition is a remarkable collection of articles meeting those criteria – each of
© The Author(s), 2021. Published by Cambridge University Press on behalf of the ICRC.
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which deals with a fascinating topic that, generally, has failed to attract sufficient
attention in the literature so far. It is hoped that, by virtue of publishing articles
on these sometimes less-known subjects, further interest will be generated in
studying them.
Finally, in order to ensure that readers of the International Review of the
Red Cross remain up to date about noteworthy recent institutional documents
from, or initiatives by, the ICRC in the realm of international humanitarian law,
policy and action, the final part of this edition (“Reports and documents”)
bundles a series of such documents, either in “executive summary” format or in
their entirety.

1
2
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International Review of the Red Cross, Vol. 93, No. 882, June 2011; and International Review of the Red
Cross, Vol. 93, No. 883, September 2011.
Email: review@icrc.org.
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Interview with Attaher
Zacka Maïga
Networking Coordinator*

Attaher Zacka Maïga was born on 10 May 1963 in Bia, Bourem Cercle, Gao Region,
Mali. He has spent his life in the service of the International Red Cross and Red
Crescent Movement, joining the Mali Red Cross as a volunteer in 1987 before
working for the International Federation of Red Cross and Red Crescent Societies
as a nutritionist in a pilot centre for nutritional recovery and education in Bourem
from January 1988 to June 1990. In 1990 and 1991 he acted as consultant to a
number of organizations, including World Vision and UNICEF.
In April 1992, Attaher Maïga joined the International Committee of the Red Cross
(ICRC) as a “resident” (i.e. local) employee. Since then, he has held many positions.
From 1996 to 2000, he was in charge of the Gao office, which employed almost 100
staff, both resident and “mobile” (expatriate). He then took charge of the ICRC’s
programmes in northern Mali from 2001 to 2006, ran the organization’s office in
the Malian capital Bamako from 2007 to 2008 and was responsible for the Mali
communication programme between 2009 and 2011. From November 2011 to
November 2014, he was head of the ICRC’s northern Mali sub-delegation, one of
the first resident employees to lead an ICRC sub-delegation. Since 2015, Attaher
Maïga has been Networking Coordinator for the ICRC’s Mali delegation.
In 1996, Mr Maïga initiated the ICRC’s post-conflict programmes in his country,
covering the fields of agriculture, veterinary services and health. In 2009, he launched
a pilot migrant project in Kidal, northern Mali. These much-appreciated initiatives

*

This interview was conducted online on 30 April 2021 by Irénée Herbet, Head of Unit, Global Affairs and
Non-State Armed Groups, ICRC and Jérôme Drevon, Adviser for Non-State Armed Groups, ICRC.
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resulted in his being invited to participate in the 2010 Montreuil meeting, which laid
the foundations for the reforms currently underway.
Attaher was the first Mali focal point for the ICRC’s Unit for Global Affairs. This
role gave him a deeper understanding of trends in the Islamic world and enabled him
to help the ICRC adjust its dialogue with Jihadist armed groups. Our interview with
Mr Maïga highlights his extensive experience with one of the oldest humanitarian
organizations and is an opportunity for him to share his understanding of the
ICRC’s interaction with the armed groups that controlled northern Mali in 2012,
when he was representing the ICRC in the region.
Attaher Maïga holds a degree in public administration from the Institut de Gestion
et des Langues Appliquées aux Métiers, Bamako.
Keywords: Sahel, non-State armed groups, humanitarian negotiation, Gao, Operation Serval, military
intervention.

1. Good morning, Attaher. Thank you for agreeing to share your experience of
dialogue with armed groups in the Sahel region. First of all, could you tell us
about the setting in which you worked prior to the start of French military
operations in Mali in January 2013? What was the role of the ICRC during this
period and what dealings did you have with the armed groups in question?
Prior to the arrival of the French military in 2013, operational conditions in Mali
had been difficult owing of the sheer number of different armed groups active in
the area, including the National Movement for the Liberation of Azawad, alQaeda in the Islamic Maghreb, Ansar Dine (Defenders of the Faith) and the
Mouvement pour l’Unification et le Jihad en Afrique de l’Ouest (MUJAO;
Movement for Unification and Jihad in West Africa). These armed groups had
seized control of northern Mali, the armed conflict had escalated and the State
had been unable to ensure the provision of basic social services in that part of the
country; these circumstances had had a significant impact on the needs and
vulnerabilities of the civilian population. Against this background of diverse
humanitarian needs, the ICRC had begun work in northern Mali, particularly in
the towns of Gao, Timbuktu and Kidal. During the period 2012–2013 we were
one of the major humanitarian organizations on the ground, working to meet a
large proportion of people’s needs. The humanitarian aid we provided included
distributing food, installing water supply systems and building community health
centres. This work helped us to win the trust of the civilian population and the
armed groups in Mali; our credibility was pivotal to establishing a direct dialogue
with these groups.
Our efforts to make contact with the armed groups in Mali dated back to
2007. Our first step had been to approach community leaders to help us to gain
direct access. We then sent a letter through an intermediary who we had first
contacted in 2010 in Timbuktu indicating our desire to engage in dialogue with
the mujahideen, along with a document in Arabic describing the ICRC, our
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mandate, our principles and our activities. These initial efforts proved fruitless. In
2011 we sent the same documents to another contact in Kidal. It was only in
April 2012 that al-Qaeda in the Islamic Maghreb confirmed receipt of our letter
and took steps to contact us.
2. How did you initiate dialogue with these groups? What ICRC decisions had
made this contact possible, and what concessions had been necessary?
I was staying in Bamako when I was contacted by one of the people who had
previously helped us to engage in dialogue with armed groups. This person
informed me that one of his friends wanted to meet with ICRC officials.
I jumped at the opportunity and immediately travelled to Gao, where a face-toface meeting was to take place.
Our reputation and credibility among local communities played a pivotal
role in establishing a dialogue with the armed groups. Our humanitarian work in
the area enjoyed the broad support of the civilian population. This support had a
significant influence on the decision of the armed groups to talk to us. This was
made explicitly clear to me by the members of the armed groups themselves, who
informed me that civilians had described the ICRC as a trustworthy organization
and had told them that anyone who attacked us was attacking the local
communities.
3. Could you tell us about the first meeting and how you assessed risk before you
showed up?
I was in Bamako when the head of the ICRC delegation, who was based in Niger at the
time, called me to tell me that a combatant wanted to meet me. I immediately set out
for Niamey. The delegation was worried about me, given the risks involved in
attending this meeting. Having reassured the team, we talked at length about the
content of any future discussions, as well as our strengths and weaknesses. I needed
to be sufficiently prepared for this crucial meeting. Having prepped for the
encounter, I travelled to Gao. On arrival, I was taken to see a high-ranking local.
After we had talked for a little while, we were joined by a group of mujahideen
fighters, including one of the leaders of al-Qaeda in the Islamic Maghreb.
After exchanging the usual pleasantries, I fell into conversation with
Mokhtar Belmokhtar. I asked him why he had wanted to meet with ICRC
officials. He said that he was aware of the ICRC’s work and had already met with
ICRC representatives in Afghanistan in the 1990s. He said that we were a
credible, serious organization. Indeed, he thought ICRC to be the most credible of
all the international organizations that they had encountered. He then told me
that his group lacked the funds to fully meet the needs of the civilian population,
and that they wanted to speak to an organization capable of undertaking that
task. Essentially, they wanted our support in assessing and responding to the
needs of the local people. I told him that while we wanted to help people affected
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by conflict, we were unfortunately not always able to gain access to those
communities. Moreover, on a number of occasions, the food aid we had tried to
distribute had been destroyed by members of armed groups. Finally, I told him
that I had taken note of his request but was unable to give him an answer on the
spot, as I needed to consult my superiors on how to proceed. That was the first
“official” meeting between the ICRC and these armed groups.
4. How did you start to build trust with these groups? How did they view the ICRC?
Trust was built rapidly; soon after we had confirmed our willingness to enter into
dialogue with jihadist groups, we were able to expand our activities on the
ground, to provide health care to many wounded and sick people. Having
undertaken an independent assessment of needs in the region of Gao, Timbuktu
and Kidal, we distributed more than 1500 tonnes of goods. The leaders of the
jihadist groups were pleasantly surprised by the speed with which we had begun
our operations. They were so pleased with our work in the field that they brought
the media in to cover our efforts to help people in need.
Our humanitarian work and our professional approach had helped to build
trust in the ICRC among the mujahideen. In the course of our work, we tried to take
on board some of their demands and recommendations. For example, they did not
want women or Christians involved in our work. We took the measures necessary to
avoid offending them on that count. However, as their trust in our work grew, we
were sometimes granted exemptions. For example, if a serious medical case arose
and there was no competent Muslim doctor available, I would appeal to members
of the armed groups and obtain their authorization to call in a non-Muslim
medic. In time, their trust in our work and our credibility enabled us to send in
Christian delegates and workers of different nationalities. Little by little, through
a process of negotiation, we were able to free ourselves from the various
restrictions that the armed groups had imposed at the start of our formal exchanges.
5. Why do you think that the group agreed to talk to us? Did you manage to
expand the scope of the dialogue to cover other ICRC priorities, such as the
conduct of hostilities?
As I mentioned previously, the armed groups’ decision to enter into dialogue with
us had been, to a large extent, influenced by the civilian population and the trust we
had incrementally built through our work.
Our exchanges with the jihadists predominantly revolved around health
care, security and access to people in need. While the trust we had built had
allowed us to progressively expand the scope of our activities and free ourselves
from some of the restrictions initially imposed on our work, it is important to
stress that the dialogue with the armed groups never really extended to discussing
aspects of international humanitarian law or international human rights law. We
were only able to address these issues once, in August 2012, during a meeting I
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had arranged with the head of the delegation during one of his trips to Gao. During
that meeting, Jean Nicolas – the head of the ICRC delegation – had tried to discuss
the issue of hostages and other legal matters relating to protecting people caught up
in armed conflict. However, his main counterpart was not open to discussing these
issues; for him, human rights emanated from divine law and not from a set of rules
established by men. More recently, from mid-2020 onwards, the ICRC delegation
has been able to broach issues relating to protection with some of the leaders of
the armed groups.
6. How has the relationship evolved over time? Looking back, can you identify any
particular phases?
The mujahideen advised us to work exclusively in accordance with the standards
and principles of our organization. They also asked us to immediately inform
them if someone sought to impede our work.
The decision to allow the ICRC to carry out its mandate to help people in
need was taken within the framework of a shura, or consultative council. Mokhtar
Belmokhtar had told other members of these armed groups that we wished to
establish a dialogue with them. A council meeting was held to discuss the matter
and after two days of deliberations, a consensus was reached. I was informed by
telephone of their decision to allow the ICRC to enter into dialogue with the
mujahideen in order to carry out its mandate. It is worth noting that the council
had been very methodical in its approach.
During the following nine months, no security incidents took place in the
field: the armed groups had made our security a priority. However, they had banned
us from using the ICRC emblem. Initially, it had been agreed that we could use an
alternative ad hoc emblem: the initials of the ICRC on a white background.
Nevertheless, three days later, we were informed that some of the jihadists did
not agree with us using this form of the emblem, including the branch of the
Islamic State group led by Adnan Abou Walid al-Sahrawi, who thought that the
alternative emblem was identical to that of the Red Cross. We were therefore
obliged to operate without any distinctive emblem whatsoever. In the meantime,
however, the mujahideen had implemented an alternative identification system
which allowed us to avoid security incidents in the course of our work.
Before the French military forces entered Mali, the mujahideen contacted
me to tell me that they did not want to wage war in Gao or Timbuktu, and even
less so in Kidal, as these towns had large civilian populations and they did not
wish to place civilians in danger. They had therefore decided to withdraw from
these towns to save civilian lives. They also assured me that wherever they
operated, they would try to make sure that we could continue to do our work.
New armed groups emerged on both sides of the conflict in the wake of the
French military operations. Given the evolving situation, our lack of a distinctive
emblem made it difficult for the parties to the conflict to identify us as a
humanitarian organization. We therefore resumed using the red cross emblem,
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especially in view of the increased risk of attacks and air raids. Unfortunately, this
move caused anger among certain armed groups and led to a breakdown in our
relations with them. They claimed, “we told them not to use the emblem, but as
soon as the army arrived, as soon as the white men arrived, they betrayed us and
started to use the emblem again”. From a security point of view, it was a very
difficult period for us. It was under these circumstances that one of our teams
was abducted.
It is important to remember that the inter-community dynamics in the
region at that time did not play in our favour, with frequent accusations of ICRC
bias towards one or other community. Given this unfortunate turn of events, I sent
an envoy to meet with the head of the Mouvement pour l’Unification et le Jihad
en Afrique de l’Ouest, with whom I had spoken to at length on the telephone. I
explained to him that conditions on the ground had forced us to go against their
wishes by using the emblem. I made it clear that we did not seek to defy them and
that the ICRC remained a neutral and independent organization. At the same time,
we were approached by one of the leaders of al-Qaeda in the Islamic Maghreb
who, for his part, reassured us that his group had no problem with the ICRC and
that if the contrary had been the case, they would have let us know.
7. Did the fact that the ICRC engaged in dialogue with some of these groups create
tensions in your relations with European armed forces, especially the French
army?
The fact that we engaged in dialogue with jihadist groups did not cause any
problems or tensions between the ICRC and the European armed forces in the
region. I had a very good relationship with representatives of the French army,
whether they belonged to Operation Serval or Operation Barkhane. We
cooperated closely with the European armed forces, who were aware that, as a
neutral organization, we engaged in dialogue with all parties to the conflict. For
example, after planning the following week’s activities with the sub-delegation on
Fridays, I would head over to meet with the French army the following day to
share our weekly plans with them. I should, however, mention that certain
members of our teams did not always scrupulously respect all the security rules
established by the European armed forces and were sometimes reprimanded by
them.
8. Was there a lot of debate between the leaders of these groups and
Islamic scholars from civil society concerning the application of Islamic law,
including criminal law; could you explain to us the role that the ICRC played
in these discussions?
We had no direct influence since these issues were, in principle, outside the material
scope of our discussions with the armed groups. We did, however, try to influence
their actions indirectly by contributing to the internal debates between religious
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leaders in Mali and leaders of armed groups. For example, during a seminar on the
scope of application of Islamic law (Sharia) organized in Bamako by the Islamic
High Council in Mali, we handed out documents to council members on relevant
topics, including examples from other settings where the ICRC operated. A
further opportunity to raise awareness among the armed groups of some of these
issues arose when they approached us to request medical assistance during the
amputations they planned to perform. We firmly opposed that suggestion and
used the opportunity to raise awareness of the fact that such practices were banned.
9. How did you go about discussing health care in danger? What problems
did you face and what arguments did you use to resolve them?
Certain members of the armed groups met with me to inform me that some of the
nurses working at the hospital had stolen medicines meant for the use of people in
need. They had identified twenty-one suspects who they argued must be punished in
line with Islamic law, namely through the amputation of a hand. I was opposed to
the idea and immediately informed the head of the ICRC delegation of the situation.
The delegation leadership then held talks with the armed groups, making it clear
that even if it were established that the allegations were founded, it would be up
to the ICRC to decide whether it wanted to pursue the case. It later turned out
that the allegations had been made in order to settle scores. Some members of the
armed groups thought that there were informants working at the hospital who
passed on information to the government in Bamako. We also used this
opportunity to raise awareness of the rules protecting health care services during
armed conflicts and to remind the armed groups that their members did not
always comply with those rules. Later on, we also organized a seminar for the
armed groups on the issue of health care in danger. The issue had been taken up
by the head of the delegation, who made telephone calls to one of their leaders
and also asked me to pass on messages to them on his behalf.
It is also worth pointing out that the armed groups’ concern with
maintaining credibility also motivated them to be more open to discussing the
issue of protecting the medical services.
10. What impact did inter-community conflicts have on dialogue with
different armed groups?
In 2012, inter-community tensions were not as acute as they are today; their impact
on the dialogue with different armed groups was minimal. Moreover, we enjoyed the
trust of the armed groups who, as I noted earlier, had expressly agreed to engage
with us and to allow us to do our work. They were committed to ensuring that
our operations continued without impediment. In each region we had a focal
point who served as our guide. We could contact them whenever trouble arose.
Moreover, I was invited once a month to see the emir to ensure that everything
was fine. As far as my own personal safety was concerned, my car was never
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searched, I was free to move around and I was treated as an important person. I
pleaded for the Islamic police, the hesba, to refrain from arresting any ICRC staff
members; if any problems arose involving a member of our organization, the
ICRC needed to be consulted before any proceedings were brought.
Today things are very different; there is a plethora of armed groups
operating in Mali with, at times, unclear agendas and ambitions – although some
of these groups do try to facilitate our work as and when we ask them to do so.
We are trying, albeit with great difficulty, to win the trust of this new generation
of armed groups that, unfortunately for us, are not familiar with our past work.
Our credibility and reputation are still an asset in this process, even though
carrying out humanitarian work is much more difficult today than it was in 2012.
11. Coming back to more general issues, how important is the fact that you
belong to a local community? Do international staff face different challenges when
it comes to establishing and maintaining a dialogue with armed groups?
First of all, I have to point out that the armed groups did not want to negotiate with
me as an individual, but with the ICRC as an institution. I was merely an envoy
through whom they were able to communicate with the ICRC. Having said that, I
must admit that my background did have a significant impact on the nature of
the relationship between the ICRC and the armed groups. Having grown up in
the area, I was familiar with the local environment, which lent me a certain
legitimacy vis-a-vis local communities and armed groups – both Arab and Tuareg.
Moreover, I had already worked to help vulnerable people during previous
conflicts in Mali. That was why, in 1992, the rebel groups chose me to be the
main intermediary in the dialogue between them and the ICRC. However, it is
important to remember that I am also a product of the ICRC: working for our
organization has also shaped my behaviour and my personality. Although I do
hail from a local community in Mali, the training and experience I gained with
the ICRC has helped to make me the man I am today.
I am a man of principle who never allows himself to be influenced by
emotions when working in the field. I remember that in the 1990s my own
community accused me of being pro-Tuareg and pro-Arab because the subdelegation for which I worked focused on supporting Tuareg and Arab
communities, which were among the most deprived. Four of the nine community
health centres that we built in 1998 were located in Tarkint, a commune
inhabited by Arabs and Tuaregs. In contrast, my own commune – where I was in
charge of implementing community projects – had no such infrastructure.
Furthermore, when writing activity reports, I did not hold back from
recording violations committed by members of my community against members
of Tuareg communities. I was never party to any form of selective justice. Those
values and principles were instilled in me by my colleagues at the ICRC, to whom
I owe a debt of gratitude. These factors facilitated our efforts to establish and
maintain a dialogue between the ICRC and the armed groups in Mali.
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The fact that I grew up in Mali and am familiar with local customs has
certainly helped to facilitate dialogue with the armed groups. However, I have no
doubt that anyone, of any nationality, could also establish and maintain a
dialogue with these groups as long as they upheld the values and principles
promoted by the ICRC. In order to have the same comparative advantage as me,
it would be enough for someone to try to understand the local context in which
these groups operate, as well as the socio-cultural norms in that region.
12. Looking back, what did you learn from this experience? What are the
mistakes that an international organization should avoid making when seeking to
establish a dialogue of this kind?
In my opinion, the one mistake you should never make with these groups is failing
to honour commitments towards them. I remember that after my very first meeting
with one of the leaders of al-Qaeda in the Islamic Maghreb, he asked me what made
a “good” Muslim. By way of reply, I suggested that a good Muslim prayed daily,
attended mosque and observed zakat (alms giving). He responded that a good
Muslim was someone who kept his word and honoured his commitments.
Loyalty is extremely important to these armed groups. That is why I opposed the
ICRC’s decision to stop delivering water to Gao; the news had been passed on to
me in Niamey by a combatant who was very concerned about what would
happen to the communities in need. I asked him where he had got his
information and he told me that he had been following the news on Radio France
Internationale. I assured him that it was only a rumour and that I would obtain
further information when I got to Gao. Once I had verified that his information
was, in fact, correct, I handed in my resignation to the head of the ICRC
delegation in Gao. I then continued to distribute 20,000 litres of diesel to
communities, to the great surprise of the mujahideen, who had heard over the
radio that the ICRC was withdrawing. They therefore assumed that the rumours
were false – something I was only too happy to confirm. Fortunately, the ICRC
leadership later decided to reverse their decision to withdraw.
13. How can an organization like the ICRC “institutionalize” your
practical experience?
In my opinion, the best approach would be to record these experiences in writing
and to disseminate them. We should not be afraid to write about our experiences
or to keep a record of our dealings with armed groups, especially since they do
not forbid us to do so. As far as I am concerned, my experiences have been
particularly useful for other humanitarian organizations present in Mali, for
whom I have worked as an adviser.
Thank you, Attaher, for sharing your broad experience with us.
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Introduction
In 2012, two non-State armed groups (NSAGs) took control over the Malian town of
Timbuktu. Early on, these groups promulgated edicts regulating the lives of people
living in Timbuktu and surrounding areas. These edicts included prohibitions on
smoking, drinking alcohol, watching TV, listening to certain types of music, and
relationships between unmarried couples.1 To enforce these rules and to resolve
disputes between inhabitants, the two groups established “a local government,
which included an Islamic tribunal, an Islamic police force, a media commission
and a morality brigade”.2 During the approximately ten months that the two
groups controlled and “governed” the city, they enforced – for some infractions
spontaneously, for others after bringing the case to the Islamic tribunal – the
newly promulgated rules, including by corporal punishment.3 Moreover, they
destroyed several mausoleums in Timbuktu, which the new “government”
considered to be against its interpretation of Islam.4
The situation in Mali was not unique. Looking at recent non-international
armed conflicts (NIACs) in countries such as the Central African Republic, Iraq,
Libya, Nigeria, South Sudan, Syria, Ukraine and Yemen, it appears fairly common
that NSAGs exercise control over territory.5 In many cases, and for a variety of
reasons, NSAGs perform some form of governance in these territories.6 This
became particularly apparent when in 2020 not only governments but also armed
groups adopted measures to halt the spread of the COVID-19 pandemic. For
1
2
3
4
5

6
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See International Criminal Court (ICC), Prosecutor v. Al Hassan Agabdoul Azizag Mohamed Ag
Mahmoud, Case No. ICC-01/12-01/18, Decision on the Confirmation of Charges, 13 November 2019,
para. 94.
ICC, Prosecutor v. Ahmad al Faqi al Mahdi, Case No. ICC-01/12-01/15, Judgment, 27 September 2016,
para. 31.
See ICC, Al Hassan, above note 1, paras 94–128.
ICC, Al Mahdi, above note 2, para. 36. The ICC has charged – or convicted – several persons who were
part of the “government” established by the two NSAGs for war crimes and crimes against humanity.
For additional examples, see Tilman Rodenhäuser, Organizing Rebellion: Non-State Armed Groups under
International Humanitarian Law, Human Rights Law, and International Criminal Law, Oxford University
Press, Oxford, 2018 pp. 3, 185–187 for de facto control over territory, 164–169; Daragh Murray, Human
Rights Obligations of Non-State Armed Groups, Studies in International Law, Hart Publishing, Oxford,
2016, pp. 2–7.
Mampilly has found that NSAGs regularly engage in governance activities, such as “providing security
from violence; developing educational and health facilities; establishing a system of food production
and distribution; allocating land and other resources to provide opportunities for civilians to engage in
livelihood activities (agriculture, small business, etc.); providing shelter to the displaced; regulating
market transactions; taxation of civilians and commercial actors; resolving civil disputes; and
addressing other social problems that commonly accompany situations of internal war”. Zachariah
Mampilly, “Insurgent Governance in the Democratic Republic of the Congo”, in Heike Krieger (ed.),
Inducing Compliance with International Humanitarian Law: Lessons from the African Great Lakes
Region, Cambridge University Press, Cambridge, 2016, p. 44.
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example, in northeast Syria the “Crisis Cell of the Jazeera Region” imposed a twoweek curfew and ordered the closure of most shops and governance institutions,
permitting only essential businesses and organizations to continue their services.7
In certain regions of Colombia, armed groups communicated a variety of antiCOVID-19 measures to local populations, including “curfews; lockdowns;
movement restrictions for people, cars, and boats; limits on opening days and
hours for shops; as well as banning access to communities for foreigners and
people from other communities”.8 Some groups, including in Colombia,
reportedly also announced that they would “‘kill people in order to preserve
lives’ because the population had not ‘respected the orders to prevent Covid-19’”.9
As a matter of fact, the International Committee of the Red Cross (ICRC)
has underlined that “for civilian populations, living under the de facto control of a
non-State armed group can exacerbate pre-existing needs and vulnerabilities, create
new ones, or – in other instances – provide a degree of stability in conflict-ravaged
environments”.10 As a matter of law, States, human rights experts, academics,
humanitarian organizations and international criminal tribunals have taken
different views on how to address such situations. This has resulted in a lack of
clarity on which rules of international law apply, or should apply, when NSAGs
exercise control over territory. At least three challenges characterize such
situations. First, while in international armed conflicts (conflicts between two or
more States) international humanitarian law (IHL) – complemented by human
rights law – provides a well-established legal regime for belligerent occupation, no
“law of occupation” regulates the administration of territory and populations by
an NSAG that has displaced the State authorities in a NIAC.11 Second, although
it is undisputed that IHL applicable in NIAC provides fundamental rules on
many acute humanitarian concerns during armed conflicts, questions have been
asked regarding the extent to which these rules are sufficient to protect persons
living under the control of an NSAG. And third, in recent years human rights
experts, scholars and at times States have reached for international human rights
law (IHRL) to address NSAGs. However, the question of whether and to what
extent NSAGs have human rights obligations as a matter of law remains “not
See Internal Security Forces (Assayesh) in Northeast Syria, “Self-Administration COVID-19 Response”,
found on Geneva Call’s COVID-19 Armed Non-State Actors’ Response Monitor, available at: www.
genevacall.org/covid-19-armed-non-state-actors-response-monitor/ (all internet references were accessed in
July 2021).
8 Human Rights Watch, “Colombia: Armed Groups’ Brutal Covid-19 Measures”, 15 July 2020, available at:
www.hrw.org/news/2020/07/15/colombia-armed-groups-brutal-covid-19-measures.
9 Ibid. For a detailed account of what measures taken by certain groups in Colombia have meant for affected
families and how other NSAGs have reacted to the challenges posed by the pandemic, see International
Committee of the Red Cross (ICRC), “As If the War Was Not Enough”: Stories of Hardship and
Resilience in Times of COVID-19, Geneva, 2021, pp. 46–51, available at www.icrc.org/en/document/asif-war-was-not-enough#Colomb.
10 ICRC, International Humanitarian Law and the Challenges of Contemporary Armed Conflicts, Geneva,
2019, p. 52, available at: www.icrc.org/en/document/icrc-report-ihl-and-challenges-contemporaryarmed-conflicts.
11 To recall, NIACs are protracted armed confrontations occurring between governmental armed forces and
the forces of one or more NSAGs, or between NSAGs.
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settled”,12 “highly controversial”13 and “contested as a matter of international
law”.14
With a view to clarifying how international law protects persons living
under the control of NSAGs, this article first analyzes the extent to which IHL
protects the life and dignity of persons living under the control of non-State
parties to armed conflicts, rebutting doubts on whether this field of international
law has a role in regulating how NSAGs exercise control over persons living in
territory under their control. Second, it provides a brief overview of aspects of the
lives of persons living under the control of NSAGs that are addressed by IHL and
aspects that instead fall into the realm of human rights law. Third, the article
discusses whether and to what extent human rights law can be said to bind
NSAGs as a matter of law and flags issues that need more attention in current
and future debates.
Before delving into the legal analysis, a word on terminology is required. An
analysis of legal questions requires a generalization of complex realities. There are
thousands of armed groups active around the world that pursue different
objectives, ideologies or religions, operate in different contexts, and engage in
different types of conduct.15 Among these armed groups, in 2020 more than 100
could be legally classified as parties to a NIAC by the ICRC.16 In this article, such
non-State parties to armed conflicts are referred to as NSAGs.17 Importantly,
while they must share certain features to be considered sufficiently organized to
be party to a NIAC,18 in practice NSAGs are far from a uniform category of
groups. This article focuses on those groups that exercise at least some control
over territory and, notably, over the persons living therein.19 This includes a
spectrum of groups, ranging from those that exercise somewhat fluent control

12 ICRC, Commentary on the First Geneva Convention: Convention (I) for the Amelioration of the Condition
of the Wounded and Sick in Armed Forces in the Field, 2nd ed., Geneva, 2016 (ICRC Commentary on GC
I), para. 517.
13 Sandesh Sivakumaran, The Law of Non-International Armed Conflict, Oxford University Press, Oxford,
2012, p 530; Marco Sassòli, “L’administration d’un territoire par un groupe armé, peut-elle être régie
par le droit?”, in Michel Hottelier, Maya Hertig Randall and Alexandre Flückiger (eds), Études en
l’honneur du Professeur Thierry Tanquerel, Schulthess, Geneva, 2019, p. 271.
14 Human Rights Council, Report of the International Commission of Inquiry to Investigate All Alleged
Violations of International Human Rights Law in the Libyan Arab Jamahiriya, UN Doc. A/HRC/17/44,
12 January 2012, para. 62.
15 See ICRC, The Roots of Restraint in War, Geneva, 2018, p. 13.
16 See Jelena Pejic, Irénée Herbert and Tilman Rodenhäuser, “ICRC Engagement with Non-State Armed
Groups: Why and How”, Humanitarian Law and Policy Blog, 2021, available at: https://blogs.icrc.org/
law-and-policy/2021/03/04/icrc-engagement-non-state-armed-groups/.
17 This article does not address obligations or responsibilities of armed groups that are not parties to armed
conflicts and not bound by IHL.
18 For a comprehensive analysis of what the “organization” criterion for an NSAG under IHL means, see
T. Rodenhäuser, above note 5, pp. 19–120.
19 While control over territory is one element that is required for the applicability of Additional Protocol II
(AP II, see Art. 1(2)), other IHL obligations – most notably those under customary IHL – are the same for
all NSAGs, irrespective of whether they exercise “stable” control over territory, whether such control is
exclusive, or what governance capacities a group may have. Such considerations have, however, been
mentioned in discussions on whether NSAGs might be held accountable under IHRL.
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over territory and provide sporadic “services” to the population living therein to
groups that have stable control over territory and, de facto, act like a State authority.

The applicability of IHL in territory controlled by NSAGs
When NSAGs took control over the city of Timbuktu in 2012, the International
Criminal Court (ICC) concluded that they did so in the context of a NIAC.20
Indeed, if an NSAG is capable of using military means to oust State armed forces
from part of the State’s territory, including major cities, in the ordinary course of
events the situation will amount to a NIAC to which IHL applies.21
It is today uncontroversial that IHL defines a significant number of rules
which are legally binding on States and non-State parties to a NIAC, either based
on treaty law (common Article 3 and Additional Protocol II (AP II) to the four
Geneva Conventions) or customary law.22 It is also well known, however, that
IHL applicable in NIAC does not include a comprehensive set of rules on how
NSAGs must administer territory they seize and populations in that territory. As
Sassòli explains, when States developed IHL rules for NIACs, they dismissed the
“horrifying idea” of a non-State party taking control over part of a State’s
territory “by simply ignoring it”.23 As a consequence, IHL applicable in NIAC
does not contain certain important provisions that are found in the law of
occupation, such as “rules addressing issues such as the provision of public order
and safety, the possible collection of taxes, or the adoption of laws regulating life
in such territory”.24
Still, a number of rules of IHL applicable in NIAC contain prohibitions and
obligations that are relevant to and provide protection for persons living under the
control of NSAGs. These include
the protections afforded to the wounded and sick; the protection of civilian
hospitals; the principle of humane treatment; the prohibition of collective
20 ICC, Al Mahdi, above note 2, para. 31.
21 For in-depth legal analysis on when a situation reaches the threshold of a NIAC, see ICRC, Commentary
on the Third Geneva Convention: Convention (III) relative to the Treatment of Prisoners of War, 2nd ed.,
Geneva, 2020, paras 448–485; Lindsay Moir, “The Concept of Non-International Armed Conflict”,
in Andrew Clapham, Paola Gaeta and Marco Sassòli (eds), The 1949 Geneva Conventions: A
Commentary, Oxford University Press, Oxford, 2015, pp. 404–414.
22 ICRC Commentary on GC I, above note 12, para. 232. While the fact that NSAGs are bound by IHL is
broadly accepted, academic debate continues on which legal theory may explain the binding effect of
IHL on NSAGs. For recent examinations of the issue, see S. Sivakumaran, above note 13, pp. 238–242;
Daragh Murray, “How International Humanitarian Law Treaties Bind Non-State Armed Groups”,
Journal of Conflict and Security Law, Vol. 20, No. 1, 2015.
23 M. Sassòli, above note 13, p. 269. While AP II mentions the fact that “organized armed groups” might
“exercise such control over a part of [a High Contracting Party’s] territory as to enable them to carry
out sustained and concerted military operations and to implement this Protocol” (Art. 1(1)), the
Protocol does not contain rules on the administration of such territories, other than fundamental
guarantees protecting persons who do not take a direct part in or who have ceased to take part in
hostilities.
24 ICRC, above note 10, p. 53.
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penalties, pillage, and reprisals; the taking of hostages; the prohibitions of
deportation and forcible transfer; and the right to due process and judicial
guarantees – [which] are already applicable to non-international armed
conflicts, whether through comparable treaty provisions or through
customary international law.25
Thus, while the law of occupation as such does not apply in NIAC, it is clear that
certain “essential standards for the protection of civilians and persons hors de
combat are essentially the same in internal armed conflict”.26 As Sivakumaran
explains, “the law of belligerent occupation is, in reality, a composite category
that contains a number of different rules”, some of which are also found in IHL
applicable in NIAC. The same conclusion is reached by Spoerri, who argues that
even though the law of occupation does not apply in NIAC, this
does not mean that no IHL rules apply for the insurgent side since they must –
when exercising control over parts of the national territory – always abide by the
provisions of Common Article 3 of the Geneva Conventions of 1949 and by
Additional Protocol II when applicable.27
Other experts, however, have questioned whether IHL would apply to “governance”
acts conducted by an NSAG in territory under its control.28 Arguments that
question the applicability of IHL to such acts are, at times, accompanied by
suggestions that with regard to “everyday life”, human rights law is the more
appropriate and protective legal framework that should apply.29
In order to determine whether and to what extent IHL rules protect persons
living under the control of NSAGs, this article examines the issue step by step.
25 S. Sivakumaran, above note 13, p. 530.
26 Dieter Fleck, “The Law of Non-International Armed Conflict”, in D. Fleck (ed.), The Handbook of
International Humanitarian Law, 3rd ed., Oxford University Press, Oxford, 2013, p. 605.
27 Philip Spoerri, “The Law of Occupation”, in Andrew Clapham and Paola Gaeta (eds), The Oxford
Handbook of International Law of Armed Conflict, Oxford University Press, Oxford, 2014, p. 185.
Similarly, Sassòli finds that IHL applicable in NIAC has a “certain utility for people who find
themselves in territory administered by an armed group by protecting them against torture, summary
executions, starvation as a method of war, looting, enforced disappearance or the destruction of their
cultural heritage”. M. Sassòli, above note 13, p. 269.
28 See, for instance, Gilles Giacca, Economic, Social, and Cultural Rights in Armed Conflict, Oxford University
Press, Oxford, 2014, p. 241; William Schabas, “Al Mahdi Has Been Convicted of a Crime He Did Not
Commit”, Case Western Reserve Journal of International Law, Vol. 49, No. 1–2, 2017, pp. 97–98;
Katharine Fortin, “The Application of Human Rights Law to Everyday Civilian Life Under Rebel
Control”, Netherlands International Law Review, Vol. 63, No. 2, 2016, pp. 172, 178; M. Sassòli, above
note 13, p. 270.
29 See, for instance, Katharine Fortin, The Accountability of Armed Groups under Human Rights Law, Oxford
University Press, Oxford, 2017, pp. 47–51. As Heffes points out, proponents of human rights obligations of
NSAGs have argued that there are two “protection gaps” which call for such obligations. First, there is
arguably a “lack of IHL rules regulating certain issues of daily life” (this will be examined further in
the section below entitled “IHL Provides Important – but Limited – Rules”); and second, “issues taking
place in the everyday life of individuals with no nexus to the armed conflict fall outside the scope of
IHL”. See Ezequiel Heffes, “International Human Rights Law and Non-State Armed Groups: The (De)
Construction of an International Legal Discourse”, in Robert Kolb, Gloria Gaggioli and Pavle Kilibarda
(eds), Research Handbook on Human Rights and Humanitarian Law: Further Reflections and
Perspectives, Edward Elgar, forthcoming.
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Starting from the assumption that an NSAG takes control over territory and persons
living therein in the course of a NIAC (since IHL only applies if there is an armed
conflict), the following section analyzes where and for how long IHL applies during
armed conflict. The article then asks whether IHL applies to how NSAGs treat
persons living in territory under their control.

Determining where and for how long IHL of NIAC applies
In 2020, the ICRC estimated that between 60 and 80 million people were living in
territories exclusively controlled by an armed group.30 In most of these situations,
the armed group is party to a NIAC and therefore bound by IHL.
Often, people living under the control of an NSAG that is party to a NIAC
will not live close to the “front line” but rather in towns or villages which have fallen
into the hands of an NSAG, and which may be at a significant distance from places
in which hostilities are conducted. As many of today’s NIACs are protracted,
meaning that they last for many years, the reality is that populations might live in
NSAG-controlled territory for several years.31 For example, in the 1980s the
Liberation Tigers of Tamil Eelam (LTTE) in Sri Lanka became “increasingly
capable of attacking [Sri Lankan Army] positions and holding territory, thereby
establishing a stronghold in the north and controlling territory in the east of the
island”.32 Reportedly, they progressively acquired “the trappings of pseudo-state
institutions, including a police, courts and detention centres” until the conflict
ended in 2009.33 More recently, in 2014 “groups of armed people began to seize
the buildings of government institutions across Donetsk and Luhansk regions” in
Ukraine, and shortly after “proclaimed independence from Ukraine and the
creation of the ‘Donetsk people’s republic’ and ‘Luhansk people’s republic’”.34
As this reality has not changed as of 2021, this means that people in the Donetsk
and Luhansk regions have been living under the effective control of these groups
for over six years. For our purposes, this raises at least two important questions.
First, does IHL apply anywhere in NSAG-controlled territory? And second, for
how long does IHL apply?

The geographic scope of application of international humanitarian law
Regarding the geographic scope of application of IHL, the Geneva Conventions
stipulate that common Article 3 applies “in the case of armed conflict not of an
international character occurring in the territory of one of the High Contracting
30 See the article by Jerome Drevon and Irénée Herbert in this issue of the Review.
31 See ICRC, Protracted Conflict and Humanitarian Action: Some Recent ICRC Experiences, Geneva, 2016,
available at: www.icrc.org/en/document/protracted-conflict-and-humanitarian-action
32 Office of the UN High Commissioner for Human Rights (UN Human Rights), Report of the OHCHR
Investigation on Sri Lanka (OISL), UN Doc. A/HRC/30/CRP.2, 16 September 2015, para. 151.
33 Ibid.
34 UN Human Rights, Human Rights in the Administration of Justice in Conflict-Related Criminal Cases in
Ukraine, April 2014–April 2020, 27 August 2020, para. 25.
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Parties” and must be respected “at any time and in any place whatsoever”.
Interpreting what this broad stipulation means, the International Criminal
Tribunal for the Former Yugoslavia (ICTY) held:
[T]he rules contained in Article 3 also apply outside the narrow geographical
context of the actual theatre of combat operations. … [I]nternational
humanitarian law continues to apply[,] … in the case of internal conflicts,
[in] the whole territory under the control of a party, whether or not actual
combat takes place there.35
Similar to common Article 3, the scope of application of AP II is not limited
narrowly to areas in which hostilities take place. The Protocol applies “without
any adverse distinction … to all persons affected by an armed conflict” as defined
in the Protocol.36
As a result, IHL treaty law and the jurisprudence of international tribunals
make it clear that common Article 3, APII if applicable, and customary IHL apply in
the whole territory controlled by a State or non-State party to a NIAC, even in areas
where no hostilities take place.37 This includes the entire part of a State’s territory
that has fallen into the control of an NSAG.

The temporal scope of application of international humanitarian law
Today, it is widely accepted that a NIAC exists and IHL starts applying “whenever
there is … protracted armed violence between governmental authorities and
organized armed groups or between such groups within a State”.38
Once applicable, IHL applies for as long as the conflict lasts. Common
Article 3 and AP II only state that the respective treaties apply “in the case of” or
“to” a NIAC; the question of when a NIAC ends is subsumed in these formulations.

35 International Criminal Tribunal for the former Yugoslavia (ICTY), Prosecutor v. Duško Tadić AKA
“Dule”, Case No. IT-94-1, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, 2
October 1995, paras 69–70 (emphasis added). This view is supported by the International Criminal
Tribunal for Rwanda (ICTR), in ICTR, Prosecutor v. Jean-Paul Akayesu, Case No. ICTR 96-4-T,
Judgment (Trial Chamber), 1998, para. 636. This view has also been endorsed by the ICC; see ICC,
Prosecutor v. Jean-Pierre Bemba Gombo, Case No. ICC-01/05-01/08, Judgment Pursuant to Article 74
of the Statute: Public with Annexes I, II, and A to F (Trial Chamber III), 21 March 2016, para. 128;
ICC, Prosecutor v. Germain Katanga, Case No. ICC-01/04-01/07, Judgment Pursuant to Article 74 of
the Statute (Pre-Trial Chamber II), 7 March 2014, paras 1172–1173.
36 AP II, Art. 2(1). Armed conflicts to which AP II applies are defined in Article 1(1) of AP II.
37 See also ICRC Commentary on GC I, above note 12, paras 455–464; L. Moir, above note 21, p. 404; Eric
David, “Internal (Non-International) Armed Conflict”, in A. Clapham and P. Gaeta (eds), above note 27,
pp. 261–262; Jann K. Kleffner, “Scope of Application of Humanitarian Law”, in D. Fleck (ed.), above note
26, p. 59. IHL of NIAC may also apply in certain areas outside the territory of the State on whose territory
the conflict takes place, for instance in the context of spill-overs.
38 ICTY, Tadić, above note 35, para. 70. Two elements are commonly examined in this context: “The armed
confrontation must reach a minimum level of intensity and the parties involved in the conflict must show a
minimum of organisation.” ICRC, How is the Term “Armed Conflict” Defined in International
Humanitarian Law?, Opinion Paper, March 2008, p. 5. For an in-depth discussion on the threshold of
application of IHL of NIAC, see ICRC Commentary on GC I, above note 12, paras 414–444; L. Moir,
above note 21, pp. 404–414.
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When defining the notion of NIAC for international criminal law purposes,
the ICTY stated in the Tadić case that NIACs end when “a peaceful settlement is
achieved”.39 More recent jurisprudence of the ICC indicates that the analysis of
whether such a “peaceful settlement” has been achieved “does not reflect only the
mere existence of an agreement to withdraw or a declaration of an intention to
cease fire”.40 Indeed, a narrow interpretation that a “peaceful settlement” requires
a peace agreement or a similarly formal act has been criticized as “too strict a
standard”,41 potentially introducing “a measure of formalism in a determination
that should, first and foremost, be driven by facts on the ground”.42
If an NSAG exercises control over territory, fighting will likely continue
with varying intensity at the demarcation line of such territory. In that case, IHL
undoubtedly continues to apply not only in the area in which hostilities take
place but throughout “the whole territory under the control of a party, whether
or not actual combat takes place there”.43 In addition, there may also be
situations in which an NSAG controls territory and the fighting reaches a sort of
stalemate, the fighting “freezes”, or a ceasefire is agreed between the parties. In
that case, according to the ICRC, the NIAC would only end if there is “a lasting
cessation of armed confrontations without real risk of resumption”.44
This cautious approach appears pertinent for legal and practical reasons,
including when an NSAG exercises control over territory and population.
First, if an NSAG exercises control over parts of a State’s territory and no
viable political solution is found between the two parties, there will likely be an
ongoing risk that hostilities resume, because the State will seek to regain control.
Second, a hasty conclusion that a NIAC has ended and IHL has ceased to apply,
followed by a resumption of hostilities and a reclassification, potentially followed
by another conclusion that IHL has ceased to apply if the intensity of violence
drops again, might lead to misunderstandings about the applicable legal
framework and gaps in the legal regime protecting persons affected by conflict
39 ICTY, Tadić, above note 35, para. 70. This standard has been taken up by other tribunals, including the
ICC. See ICC, Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06, Judgment Pursuant to
Article 74 of the Statute: Public (Trial Chamber I), 14 March 2012, paras 541, 548; ICC, Bemba, above
note 35, para. 141.
40 ICC, Bemba, above note 35, para. 141.
41 Rogier Bartels, “From Jus In Bello to Jus Post Bellum: When Do Non-International Armed Conflicts
End?”, in Carsten Stahn, Jennifer S. Easterday and Jens Iverson (eds), Jus post bellum: Mapping the
Normative Foundations, Oxford University Press, New York, 2014, p. 301.
42 ICRC, International Humanitarian Law and the Challenges of Contemporary Armed Conflicts, Geneva,
2015, p. 10, available at: www.icrc.org/en/download/file/15061/32ic-report-on-ihl-and-challenges-ofarmed-conflicts.pdf.
43 ICTY, Tadić, above note 35, paras 69–70.
44 ICRC Commentary on GC I, above note 12, para. 491. Going in a similar direction, Sivakumaran
concludes that a NIAC would end only “when the fighting declines up until the point that it dissipates
entirely”. S. Sivakumaran, above note 13, p. 253. The ICRC suggests the following indicators to assess
whether or not this threshold has been met: “the effective implementation of a peace agreement or
ceasefire; declarations by the Parties, not contradicted by the facts on the ground, that they definitely
renounce all violence; the dismantling of government special units created for the conflict; the
implementation of disarmament, demobilization and/or reintegration programmes; the increasing
duration of the period without hostilities; and the lifting of a state of emergency or other restrictive
measures”. ICRC Commentary on GC I, above note 12, para. 495.
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and violence.45 Third, while the end of IHL applicability arguably protects civilians
against “arbitrary exercise of State power” because only human rights law would
apply, that same calculus may not apply with regard to NSAGs which are “bound
by IHL but probably not by human rights law”.46 Indeed, unless it is accepted
that IHRL binds NSAGs, once IHL ceases to apply, the conduct of NSAGs
would – under international law – only be regulated by certain rules of
international criminal law, i.e., individual criminal responsibility for crimes
against humanity or genocide.47

Who is protected by IHL in NIAC, and from what acts? The “nexus”
question
Based on the above analysis, it must be concluded that IHL applies in the whole
territory under the control of a party to the conflict and for as long as the
conflict lasts. But does IHL offer protection for everybody living in territory
controlled by an NSAG, and if so, what acts does IHL protect against? Looking at
the COVID-19-related examples presented in the Introduction to this article, can
IHL be said to prohibit NSAGs from using physical force against people who do
not comply with the group’s public health measures? And more broadly, would
IHL prohibit NSAGs from committing mutilations, cruel treatment or torture
during “law and order” operations even if such acts are sanctioned by the rules
or “laws” promulgated by the NSAG?
According to common Article 3, each party to the conflict shall in all
circumstances treat “persons taking no active part in the hostilities” humanely
and shall abstain from a number of acts with respect to these persons, including
“violence to life and person, in particular murder of all kinds, mutilation, cruel
treatment and torture”. The ICRC’s 2016 Commentary on Geneva Convention I
recalls that persons who take no active part in the hostilities and who are
therefore protected by common Article 3 “are first and foremost the civilian
population”.48 Under IHL applicable in NIAC, there is no requirement that
civilians be affiliated with the adversary in order to be protected against certain
forms of violence. Instead, it is understood that common Article 3 protects all
civilians who find themselves in the power of a party to the conflict, which
includes those in the physical custody of such parties as well as “civilians living in
45 As the ICTY cautioned, if the end of IHL applicability is declared too easily, “the participants in an armed
conflict may find themselves in a revolving door between applicability and non-applicability, leading to a
considerable degree of legal uncertainty and confusion”. ICTY, Prosecutor v. Gotovina, Case No. IT06-90T, Judgment (Trial Chamber), 15 April 2011, para. 1694.
46 Marko Milanovic, “The End of Application of International Humanitarian Law”, International Review of
the Red Cross, Vol. 96, No. 893, 2014, p. 181.
47 Note, however, that certain rules of IHL continue to apply even after the end of a NIAC. See, for example,
AP II, Art. 2(2). On the applicability of international criminal law to NSAGs, see T. Rodenhäuser, above
note 5, Part 3.
48 ICRC Commentary on GC I, above note 12, para. 521. The Commentary makes reference to the ICC
Elements of Crimes, which define as persons protected by common Article 3 of the Geneva
Conventions: “such person or persons [who] were either hors de combat, or were civilians, medical
personnel, or religious personnel taking no active part in the hostilities” (emphasis added).
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areas under the control of a Party to the conflict”.49 Developing and supplementing
common Article 3, AP II also defines the scope of persons protected by IHL broadly:
it states that IHL applies without any adverse distinction to “all persons affected by
an armed conflict”,50 which includes “all persons who do not take a direct part or
who have ceased to take part in hostilities, whether or not their liberty has been
restricted”.51 When negotiating AP II, Canada stated that the intention of
defining this wide scope of application of IHL was “to persuade Governments
and insurgents alike of the humanitarian benefits of acting with reasonable
restraint in their treatment of civilians and captured combatants”.52 The IHL
treaties and their drafting history leave little doubt: this body of law protects
civilians living under the control of State or non-State parties to armed conflicts
who are affected by the conflict.

The nexus requirement under international humanitarian law
The broad personal scope of application of IHL is, however, restricted by the
understanding that IHL applies only to conduct that is related to, or has a nexus
with, the armed conflict.53 Yet surprisingly, no international treaty rule defines
this nexus requirement.54 In AP II, this need for a link between the conduct of a
party to the conflict and the armed conflict is expressed in the specification that
the Protocol applies to persons “affected by” the conflict. Hardly any discussion
on this point is found in the drafting history of AP II.55 The limited discussion
among the drafters on similar language found in Article 75 of Additional
Protocol I only shows that in international armed conflicts, States considered the
issue of how a State treats its own nationals in relation to issues that have no link
49 ICRC Commentary on GC I, above note 12, para. 541. See also Sarah Knuckey, “Murder in Common
Article 3”, in A. Clapham, P. Gaeta and M. Sassòli (eds), above note 21, para. 10. This understanding
can be traced back all the way to Article 44 of the Lieber Code, which prescribed severe punishment
for the killing of inhabitants in an invaded country.
50 AP II, Art. 2(1). The question of when a person is affected by an armed conflict is further discussed below.
51 Ibid., Art. 4.
52 Official Records of the Diplomatic Conference on the Reaffirmation and Development of International
Humanitarian Law Applicable in Armed Conflicts, Vol. 8, Geneva, 1974–77, p. 205 (emphasis added).
53 See ICRC Commentary on GC I, above note 12, para. 460; Gloria Gaggioli, “Sexual Violence in Armed
Conflicts: A Violation of International Humanitarian Law and Human Rights Law”, International
Review of the Red Cross, Vol. 96, No. 894, 2014, p. 514. The notion of “nexus” is discussed further in
this section.
54 As Cassese observed: “As no international rule clearly and explicitly defines the nexus under discussion,
the contours and content of such nexus must be inferred from the whole spirit of IHL and international
criminal law (ICL) as well as the object and purpose of the relevant international rules.” Antonio Cassese,
“The Nexus Requirement for War Crimes”, Journal of International Criminal Justice, Vol. 10, No. 5, 2012,
p. 1397.
55 As the ICRC reported from the conferences of government experts preceding the actual negotiations of the
Additional Protocols, some experts considered it “exaggerated to lay down the automatic application of all
the Protocol provisions to the entire territory of a High Contracting Party, even though only a very small
part of the country might be affected by the armed conflict”. ICRC, Draft Additional Protocols to the
Geneva Conventions of August 12, 1949: Commentary, Geneva, October 1973, p. 134; see also ICRC,
Conference of Government Experts on the Reaffirmation and Development of International
Humanitarian Law Applicable in Armed Conflicts: Report on the Work of the Conference (Second
Session, Geneva, 3 May–3 June 1972), Geneva, August 1971, p. 68.
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to the conflict as outside the scope of IHL.56 In contrast, there is no doubt that IHL
of international armed conflicts protects civilians who find themselves in the hands
of a party to the conflict of which they are not nationals, including an Occupying
Power.57 Melzer explains this difference as follows:
[W]hile the detention of a common thief in the domestic territory of a party to
the conflict would hardly justify the application of Art. 75 API, this situation
would change already if that same thief were arrested by an occupying power
who is exercising its authority for reasons related to the conflict.58
If this understanding of the notion of persons “affected by” an armed conflict as
found in international armed conflict is applied to NIAC, it may be concluded
that in State-held territory the interaction between the State and its citizens is not
regulated by IHL unless the acts committed by the State have a specific nexus to
the armed conflict. The rationale for restricting the scope of application of IHL in
this manner is clear: States are expected to have a governance system in place
which must conform with their obligations under human rights law. IHL is not
meant to regulate how a State governs territory or people who are not affected by
armed conflict.
The situation is significantly more complex in territory over which an
NSAG takes control in the context of an armed conflict; such a scenario is
normally not comparable to the relationship between States and their citizens.
For example, before a conflict breaks out, the NSAG will often not exist or be in
control of territory or people and will not be bound by international law. In
many cases the taking of control over territory and population by an NSAG will
be factually more akin to a belligerent occupation, even if it cannot be legally
qualified as such.59 It is thus difficult to imagine that persons living in such
territory should not be considered as being affected by the conflict, and that IHL
56 See Official Records of the Diplomatic Conference on the Reaffirmation and Development of International
Humanitarian Law Applicable in Armed Conflicts, Vol. 15, CDDH/III/SR.43, Geneva, 1974–77, p. 35 (US);
Official Records of the Diplomatic Conference on the Reaffirmation and Development of International
Humanitarian Law applicable in Armed Conflicts, Vol. 15, CDDH/III/SR.44, Geneva, 1974–77, p. 49
(Canada). This interpretation is said to respect “the jurisdiction of the Parties to the conflicts for
matters of their internal competence”. Michael Bothe, Karl Josef Partsch and Waldemar A. Solf, New
Rules for Victims of Armed Conflicts: Commentary on the Two 1977 Protocols Additional to the Geneva
Conventions of 1949, Martinus Nijhoff, Leiden, 2013, p. 517. See also Theodor Meron, “On the
Inadequate Reach of Humanitarian and Human Rights Law and the Need for a New Instrument”,
American Journal of International Law, Vol. 77, No. 3, 2017, pp. 596–597.
57 See Geneva Convention IV, Art. 4.
58 Nils Melzer, Targeted Killing in International Law, Oxford University Press, Oxford, 2008, p. 143.
Similarly, in an analysis of the jurisprudence of the International Military Tribunal of Nuremberg and
the question of which crimes were considered to have a nexus to the Second World War, Cassese held:
“There was no need to show that these civilians were up in arms against Germany or its allies, no need
to show formal status of prisoners of war, and no requirement that the medical experiments were
directly linked to the war efforts. The existence of the armed conflict, coupled with the fact that the
medical experiments in question were carried out in unison with a persecutory plan that could not
concretely have been carried out in the absence of the hostilities were sufficient to consider the conduct
in question to be war crimes.” A. Cassese, above note 54, p. 1401 (emphasis in original).
59 The question of whether this understanding of the “nexus” contradicts the “equality of belligerents”
principle is discussed under the heading “Caveats to a Wide Nexus Requirement” below.
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rules should therefore not be applicable. For example, if a non-State party takes
control over parts of a State’s territory in the course of a NIAC, people living in
that territory will often be affected by hostilities between the parties. At least
during the period in which fighting over control of a village or town is ongoing,
and territorial control is disputed between State and non-State forces, inhabitants
will undoubtedly be affected. More generally, once the NSAG establishes itself as
the new military (and political) authority, persons living in territory under the
NSAG’s control will find themselves subjected to a new governing authority and
will thereby be affected by the acts of one party to the conflict.60 This is
particularly the case if the NSAG decides to change the previously existing legal
order and imposes new rules. As the ICRC argued during the negotiations of AP
II, these are precisely the situations in which IHL must apply and protect the
civilian population “against the arbitrary authority of the Parties to the conflict
when constitutional guarantees ha[ve] been generally suspended or … no longer
appl[y] effectively”.61
This broad conclusion has been challenged by reference to an arguably
narrower scope of application found in some IHL rules.62 Concretely, the judicial
guarantees defined in Article 6 of AP II apply only to “the prosecution and
punishment of criminal offences related to the armed conflict”. This can be read
as suggesting that the article does not apply to the prosecution of crimes which
do not have a link to the conflict, such as common theft. Unfortunately, the
travaux préparatoires of AP II do not provide an answer on why Article 6 has a
narrower scope of application than the one defined for the Protocol as a whole
(i.e., “all persons affected by an armed conflict”63). This uncertainty gives room
for different interpretations, with potential implications for other rules of IHL. If
the nexus requirement under Article 6 is interpreted strictly in accordance with
its wording, one may conclude that it excludes the prosecution of common crime
by NSAGs, just as it excludes the prosecution of common crime that does not
have a nexus to the conflict in State-controlled territory. As AP II “develops and
supplements [common] Article 3”,64 this can also be taken to mean that the
judicial guarantees as found in common Article 3 and in customary IHL only
60 Elvina Pothelet, “Life in Rebel Territory: Is Everything War?”, Armed Groups and International Law, 20
May 2020, available at: https://armedgroups-internationallaw.org/2020/05/20/life-in-rebel-territory-iseverything-war/. This argument is further developed in Elvina Pothelet, Searching for the Nexus: A
Proposal to Refine the Scope of Applicability of International Humanitarian Law and War Crimes Law,
2021 (on file with the author).
61 Official Records of the Diplomatic Conference on the Reaffirmation and Development of International
Humanitarian Law applicable in Armed Conflicts, Vol. 8, CDDH/I/SR.22, Geneva, 1974–77, p. 201. In
the view of Cassese, “a teleological interpretation of IHL and ICL may lead to the proper classification
of the offence” (emphasis in original). Accordingly, he finds that “the aim of the whole corpus of rules
of IHL is to safeguard as much as possible the life and limb of persons caught in the maelstrom of
armed violence. ICL supports and enforces this aim, by providing for the prosecution and punishment
of all those who, by their conduct, run counter to that aim and imperil persons involved in armed
conflict”. Antonio Cassese et al., “War Crimes”, in Antonio Cassese and Paola Gaeta (eds), Cassese’s
International Criminal Law, 3rd ed., Oxford University Press, Oxford, 2013, fn. 33.
62 See K. Fortin, above note 28, p. 178.
63 AP II, Art. 2(1).
64 Ibid., Art. 1(1).
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apply with regard to “criminal offences related to the armed conflict”. However,
there are also arguments to challenge such a conclusion. For one, it could be
advanced that interpreted in its context, the scope of application of AP II Article
6 should be read in light of the general scope of application of the Protocol,
which is wider.65 This conclusion may also be supported by a teleological
interpretation: if a person is, for example, prosecuted for an offence that does not
have a nexus to the conflict but was criminalized only by the NSAG, it may be
argued that the person is, in fact, affected by the conflict. And two, even if a
narrow interpretation of the nexus requirement under Article 6 is taken, one may
argue that the judicial guarantees as found in common Article 3 and customary
IHL maintain a broader scope of application, “an autonomous existence”.66
To sum up, there are strong reasons to conclude that IHL applies to how an
NSAG treats persons living under its control, even if the conduct in question might
be described as part of “governance” and is not directly linked to combat operations.
This conclusion finds further support in international criminal law jurisprudence.

The nexus requirement under international criminal law
The conclusion that IHL applies to how an NSAG treats persons living under its
control is further supported by the interpretations of the nexus requirement in
war crimes jurisprudence by international criminal tribunals. As war crimes are –
by definition – IHL violations, the interpretation of the nexus by these tribunals is
directly relevant to the interpretation of IHL.67
In the ICC’s Elements of Crimes, States defined the nexus as requiring that
an act “took place in the context of and was associated with an armed conflict”.68 In
several cases, tribunals and courts have held that an act may amount to a war
crime – i.e., a serious violation of IHL – if there is an “evident nexus between the
alleged crimes and the armed conflict as a whole”.69 In their views,
65 See ICRC, Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection
of Victims of Non-International Armed Conflicts (Protocol II): Commentary of 1987, Geneva, 1987, para.
4568, which states: “The term ‘deprived of their liberty for reasons related to the armed conflict’ is taken
from Article 2 (Personal field of application), paragraph 2, of the Protocol. At this point it is appropriate to
recall its far-reaching scope. … However, there must be a link between the situation of conflict and the
deprivation of liberty; consequently prisoners held under normal rules of criminal law are not covered
by this provision.” It is not clear what is meant by “normal rules of criminal law”.
66 Ibid., para. 4457.
67 As Bothe explains, “[r]ules concerning the punishment of war crimes are secondary rules in relation to the
primary rules concerning behaviour which is prohibited in case of an armed conflict”. Michael Bothe,
“War Crimes”, in Antonio Cassese, Paola Gaeta and John R. W. D. Jones (eds), The Rome Statute of
the International Criminal Court: A Commentary, Oxford University Press, Oxford, 2002, p. 381.
Indeed, if an act is committed as part of the “official duties” of a member of the NSAG and is found to
have a nexus to a conflict, the same act will also be sufficiently linked to the conflict to bring into play IHL
obligations of the NSAG.
68 For war crimes committed in the context of an armed conflict not of an international character, see ICC,
Elements of Crimes, 2011, Arts 8(2)(c), 8(2)(e).
69 ICTY, Prosecutor v. Tihomir Blaškić, Case No. IT-95-14, Judgment (Trial Chamber), 3 March 2000, para.
69; ICTR, Prosecutor v. Georges Anderson Nderubumwe Rutaganda, Case No. ICTR-96-3-A, Judgment
(Appeals Chamber), 26 May 2003, paras 569–570. For a more comprehensive analysis of case law, see
G. Gaggioli, above note 53, pp. 513–517.
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the existence of an armed conflict must, at a minimum, have played a
substantial/major part in the perpetrator’s ability to commit [the act], his
decision to commit it, the manner in which it was committed or the purpose
for which it was committed.70
In practice, the courts have applied a set of indicative factors to determine whether
an act is sufficiently linked to an armed conflict. These include
the fact that the perpetrator is a combatant; the fact that the victim is a noncombatant; the fact that the victim is a member of the opposing party; the
fact that the act may be said to serve the ultimate goal of a military
campaign; and the fact that the crime is committed as part of or in the
context of the perpetrator’s official duties.71
Importantly, the elements and indicative factors are listed as alternatives, meaning
that they do not all need to be established to prove the existence of a nexus between
an act and the conflict; in other words, they are not a checklist. Based on this
jurisprudence, and as will be seen below, there are compelling reasons to
conclude that IHL applies to a wide spectrum of interactions between NSAGs
and persons living under their control.72
Consider a group that takes control over a territory in the course of a NIAC
and imposes a new political or religious order for the inhabitants, such as the two
groups in Mali described above. The group’s presence and governance in that
territory can hardly be separated from the ongoing armed conflict. The existence
of the armed conflict plays “a substantial part” in:
.
.
.

The group’s ability to affect the lives of those under its control: the group would,
in most cases, not control territory and population without having ousted – and
without continuing to fend off – State forces or other groups by armed force.
Likewise, the manner in which an NSAG affects persons under its control is
shaped by the NSAG’s position as the new authority.
Moreover, exercising control over a territory and population – and imposing a
political or religious order that reflects the NSAG’s interests – is likely one
reason for which the NSAG is engaged in the conflict. While the reason for
which an NSAG is engaging in armed violence is not relevant in determining

70 ICTY, Prosecutor v. Dragoljub Kunarac et al., Case No. IT-96-23 & 23/1, Judgment (Appeals Chamber), 12
June 2002, para. 58; ICC, Prosecutor v. Jean-Pierre Bemba Gombo, Case No. ICC-01/05-01/08, Judgment
(Trial Chamber), 21 March 2016, para. 142; ICC, Prosecutor v. Germain Katanga, Case No. ICC-01/04-01/
07-3436-tENG, Judgement (Trial Chamber), 7 March 2014, para. 1176. Note that these elements have
been criticized for being overly broad and may permit different conclusions in similar situations. See
Harmen van der Wilt, “War Crimes and the Requirement of a Nexus with an Armed Conflict”,
Journal of International Criminal Justice, Vol. 10, No. 5, 2012.
71 ICTY, Kunarac, above note 70, para. 59; ICTR, Rutaganda, above note 69, paras 569–570. See also ICC,
Bemba, above note 70, para. 143. In the Bemba case, the ICC omitted the factor that “the victim is a
member of the opposing party”.
72 As stated above, this finding is, logically, limited to issues on which IHL provides rules. As seen in the
section below entitled “Do NSAGs Have Human Rights Obligations?”, there are a number of issues for
which IHL does not provide any rules and for which human rights law might be relevant.
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whether an armed conflict exists,73 it is a relevant consideration for determining
a link between an act and the conflict.74 For example, if an NSAG is involved in
an armed conflict to establish an ethnically homogeneous population in areas
under its control and commits acts of violence against persons of different
ethnicity which it finds in that territory, the aim of the group is a relevant
consideration for determining whether the acts of violence are linked to the
conflict. In such cases, the group’s decision to impose its will on civilians,
including by force, and the purpose for which it does so are difficult to
separate from the conflict.75
The same result is also reached by applying the indicative factors:
.
.
.
.

the person interacting with the civilian population will be a member of the
NSAG;
the affected person does not take part, or is no longer taking part, in hostilities;
the act will be committed as part of the NSAG member’s official duties;
an act committed in an official capacity will likely serve to establish, or reinforce,
the NSAG’s authority as a new territorial ruler, which in many – but not all –
cases is linked to the “ultimate goal of the military campaign”.

Two common scenarios may help to explain the last point. First, if a group aims to
control territory in order to establish a political or religious order that reflects its
interests, acts that serve to impose “law and order” appear closely linked to the
ultimate goal of the group’s engagement in the armed conflict.76 Second, there
are groups that pursue criminal objectives (such as controlling a territory to
enable the production and smuggling of drugs or the extraction of minerals)
either as a primary objective for which the NSAG engages in the NIAC, or as an
objective alongside other political or religious objectives. If such an NSAG
imposes (formal or informal) rules on civilians living in areas under its control to
ensure some form of stability and to thereby protect the group’s business, it is
difficult to see why ill-treatment of a civilian who “violates” the newly imposed
rules would not be linked to the conflict. After all, for the protection of civilians
73 See ICRC Commentary on GC I, above note 12, paras 447–451; ICTY, Prosecutor v. Fatmir Limaj et al.,
Case No. IT-03-66, Judgment (Trial Chamber), 30 November 2005, para. 170.
74 Based on relevant case law, Cassese has argued that for a nexus to exist, “the offence must be committed to
pursue the aims of the conflict or, alternatively, be carried out with a view to somehow contributing to
attain the ultimate goals of a military campaign or, at a minimum, in unison with the military
campaign”. A. Cassese, above note 54, p. 1397.
75 For a similar conclusion with regard to the conduct of NSAGs in Timbuktu in 2012, see ICC, Prosecutor
v. Ahmad al Faqi al Mahdi, Case No. ICC-01/12-01/15-66-Conf, version publique expurgée du
“Document présentant les conclusions factuelles et juridiques du Bureau du Procureur au soutien du
Chef d’accusation dans l’affaire contre Ahmad al Faqi al Mahdi”, 17 December 2015, paras 258–261.
76 A nexus to the conflict might also be said to exist if the group takes control over territory and enforces preexisting rules, such as the territorial State’s criminal law. The act would still be committed by an NSAG
member in the exercise of “official duties” against a person protected by IHL, and it is likely that in many
cases the consolidation of territorial control – and control over the civilians living in the territory – will
align with the group’s military objectives. For a different view, see W. Schabas, above note 28, p. 97,
arguing that “the observation that a group may be in a position to do things after it has taken power
that it was not previously able to do hardly seems an adequate nexus for war crimes law to apply”.
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it should not matter whether the group purports to act for political, economic,
religious or any other reasons.

Caveats to a wide nexus requirement
The conclusions set out above, however, must not be misunderstood as suggesting
that everything that happens in armed group-controlled territory is regulated by
IHL.
First, it stands to reason that IHL applies only if an armed group is party to
a NIAC. IHL does not apply and cannot bind that group even if the group exercises
control over territory and population but is not, or is no longer, a party to an armed
conflict,
Second, IHL defines a limited set of rules to regulate hostilities and protect
those who do not participate or are no longer participating in hostilities against
violence, and to alleviate their suffering. There are many “governance issues”,
such as those related to the political, economic, social and cultural rights of
persons, that are not addressed by IHL (see the section below entitled “IHL
Provides Important – but Limited – Rules”). Even if IHL of NIAC applies
generally, it has nothing to say on such issues.
This being said, it is submitted that IHL does impose limits on how an
NSAG enforces “governance” measures. Concretely, while IHL applicable in
NIAC is silent on whether an NSAG may conduct “law enforcement”, IHL
provides rules on how an NSAG may exercise its power vis-à-vis the civilian
population: it prohibits torture, other forms of ill-treatment, arbitrary deprivation
of liberty and murder, and these rules apply even if acts of violence form part of
what the group calls “law enforcement”, “investigations” or “criminal
prosecution”.77 Along the same lines, although IHL does not prescribe specific
measures that a party to a NIAC may take to curb a pandemic such as COVID19, IHL would prohibit an NSAG from ill-treating or murdering a civilian who
does not comply with the group’s COVID-19 policies.
Third, interactions between civilians in NSAG-controlled territory are not
necessarily addressed by IHL. This means that there will be crimes committed in
such territories that are not related to the NIAC. For example, a civilian stealing a
loaf of bread in the local bakery, or a civilian taking “advantage of the lessened
effectiveness of the police in conditions of disorder created by an armed conflict
to murder a neighbour he has hated for years”, may occur in NSAG-controlled
territory but will not show a sufficient nexus to the armed conflict.78 These acts
are not regulated by IHL, and the murder of the neighbour would not amount to
a war crime. As stated above, however, IHL does impose limits on how an NSAG
may react to alleged crimes.
77 While this conclusion is based on the analysis of the understanding of the nexus and indicative factors
presented by criminal tribunals, it must be noted that Articles 5 and 6 of AP II do not apply to
conditions of detention of persons detained for reasons unrelated to the armed conflict or to penal
prosecutions of criminal offences that are not related to the conflict.
78 See ICTR, Rutaganda, above note 69, para. 570.
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The interpretation of the nexus requirement as presented in this article has
been criticized as “a one-sided approach to civil war that does not sit well with the
fundamental principles of international humanitarian law by which all parties to a
conflict are approached as equals”.79 Indeed, according to the IHL principle of
equality of belligerents, “parties to an armed conflict have the same rights and
obligations under IHL”.80 While it is true that the above analysis concludes that
the same act – for example, ill-treating a civilian in the context of a law
enforcement operation – may be considered differently in government-held
territory and NSAG-held territory, this conclusion is due not to the different
obligations of the two parties but to the different ways in which the victim is
affected by the armed conflict. The distinguishing issue is not a different
obligation but the point that one situation does not have a nexus to the conflict
while the other does. Undoubtedly, the same IHL rules bind the State and the
non-State party to the conflict. However, an ordinary person who is ill-treated by
State police forces in a context that has no nexus to the conflict cannot be said to
be affected by the conflict. In contrast, an ordinary person is affected by the
conflict if he or she is ill-treated by a member of an NSAG that has imposed
itself as a new military and political authority in the context of a NIAC. In other
words, the same rules apply differently in situations that may look alike but are
different.

The nexus requirement in protracted armed conflicts
It could further be asked whether the analysis set out above does, or should, reach its
limits in protracted NIACs in which an NSAG exercises stable control over territory
and the people living therein, and establishes State-like governance structures. While
it has been observed that “rebels inevitably begin with a system of unitary rule in
which governance decisions are vested with the military command”,81 there are
also examples of NSAGs developing various forms of (civilian) governance
structures.82 In some cases, an NSAG might even establish, or condone the
establishment of, a civilian government with some degree of independence from
the NSAG. In more than a few places, such regimes have effectively governed
territory for several years. The more that State-like governance structures exist
with a separation of powers between the administration’s civilian and military
components, the more it may be questioned whether IHL is still the appropriate
and applicable body of international law with regard to “governance acts” by
what looks like a new quasi-State authority.83 In such cases, the assessment under
the nexus requirement as interpreted in international criminal law might also
change. When assessing these situations, several points should be considered.
79 W. Schabas, above note 28, p. 98.
80 ICRC, above note 42, p. 17.
81 Zachariah Mampilly and Megan A. Stewart, “A Typology of Rebel Political Institutional Arrangements”,
Journal of Conflict Resolution, Vol. 65, No. 1, 2020, p. 8.
82 For several examples, See T. Rodenhäuser, above note 5, pp. 159–180.
83 See, for instance, K. Fortin, above note 28.
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First, as noted above, once a situation has stabilized to the extent that it can
no longer be classified as a NIAC, IHL will cease to apply and will no longer be
pertinent. If the NIAC continues, however, IHL continues to apply.
Second, if IHL applies, it applies throughout a territory under the control of
a party and to acts that have a nexus to the conflict. As analyzed above, the nexus
requirement is almost necessarily met if governance functions are performed by
members of the NSAG.
Third, if an NSAG succeeds in establishing an administration in territory
under its control (run by what may be considered the political wing of the
NSAG), this new administration will likely perform acts which are not addressed
by IHL, for instance to address political, economic or cultural issues. Such acts
fall into the purview of human rights law, not IHL. Still, IHL treaties and the
interpretation of the “nexus” by international criminal courts and tribunals
suggest that IHL – for as long as it applies – protects civilians with regard to those
acts of an NSAG that IHL regulates.84 This conclusion is without prejudice to
whether human rights law may, in practice, also be referred to.85
Fourth, there may be cases in which a civilian administration emerges in an
NSAG-held territory which is not established or otherwise controlled by the NSAG,
or which has at least obtained a significant degree of independence from the NSAG.
To determine whether IHL applies to that administration’s conduct, the
examination of whether a nexus exists between the conduct of this independent
entity and the armed conflict might conclude that certain acts are not sufficiently
linked to the conflict.86

IHL provides important – but limited – rules binding NSAGs when
exercising control over territory and persons living therein
The next question is the scope of obligations that IHL imposes on NSAGs that
control territory during a NIAC. Let us return to the example of COVID-19
measures taken by groups in various parts of the world. In Myanmar, for
instance, one NSAG reportedly disseminated “public health information”,
imposed “travel restrictions on people coming from cities and towns outside KIO
[Kachin Independence Organization] areas”, required “social distancing and
temperature-screening measures”, provided “handwashing stations”, established
“quarantine areas created in bamboo huts”, restricted “movement in and out of
camps” and “issued pandemic guidelines on matters such as large gatherings and
84 IHL rules and the related war crimes regime would continue to apply to those acts for which IHL defines
rules and regardless of whether other bodies of international law, such as human rights law, may be said to
also be relevant. This would be an approach analogous to how the law of occupation as applicable in
international armed conflict would address the issue.
85 See the section entitled “Do NSAGs Have Human Rights Obligations?” below.
86 Note, however, that even in such situations a conflict nexus will exist if members of that administration
capture and ill-treat a person who is suspected of spying for another party to the conflict – irrespective of
who is conducting the ill-treatment.
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business hours”.87 As mentioned at the beginning of this article, groups in Colombia
have also taken various measures to address the COVID-19 pandemic. It can be
assumed that some of these public health measures will have had a positive
impact. Still, from the perspective of persons living under the control of these
groups, some measures taken might also raise questions regarding their right to
freedom of movement, of assembly or of work, the restriction of which could lead
to significant humanitarian needs. Moreover, if people decide not to comply with
these measures, they face the risk of violence to life and person, such as murder
(or “arbitrary deprivation of life”, to use human rights-based terminology);
torture or cruel, inhuman or degrading treatment; or corporal punishment.
Looking at such cases, it appears that some threats to the life and well-being
of persons living under NSAGs are addressed by IHL rules applicable in NIAC.
Without going into detail, IHL applicable in NIAC sets out a number of rules
that all parties to NIACs must comply with in their interaction with civilian
populations,88 and IHL addresses several conflict-related humanitarian concerns
that are likely to occur in territory held by armed groups.89
IHL rules do not address other issues which can be described as being part
of “governance”. Some of these issues are, however, addressed in IHRL.90

Needs of the civilian population that are not, or are not comprehensively,
addressed by IHL but are regulated by IHRL
A broad-brush comparison between rules of human rights treaties and IHL shows
that there is some overlap between IHL and human rights law, in particular with
regard to rules on the treatment of persons.91 Yet human rights instruments also
address a number of important civilian concerns that are not, or are not
comprehensively, regulated by IHL. In the following, the focus is on the latter
kind of issues, meaning those on which IHL and IHRL differ.
First, there are issues that both IHL and IHRL address, yet each with a
different focus. For instance, with regard to cultural life, IHL focuses on the
protection of cultural property against damage and destruction linked to the
conflict. IHRL, in contrast, sets out a broader right to participate in cultural life.92
Other areas in which IHL provides particular conflict-specific obligations for
87 Jaw Tu Hkawng, Emily Fishbein and Yuichi Nitta, “Myanmar’s Ethnic Conflicts Obstruct COVID-19 Aid
to Minorities”, Nikkei Asia, 3 May 2020, available at: https://asia.nikkei.com/Spotlight/Coronavirus/
Myanmar-s-ethnic-conflicts-obstruct-COVID-19-aid-to-minorities.
88 See Jean-Marie Henckaerts and Louise Doswald-Beck (eds), Customary International Humanitarian Law,
Vol. 1: Rules, Cambridge University Press, Cambridge, 2005 (ICRC Customary Law Study), Rules 40, 52,
87– 99, 103–104, 136, available at: https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1.
89 See ibid., Rules 53–56, 99–102, 109–111, 118–129, 131–133.
90 For an excellent analysis of this point, see K. Fortin, above note 28, p. 169.
91 See, for example, ICRC Customary Law Study, above note 88, Rules 87–95, 98–103.
92 For IHL, see ibid., Rules 38–40. For IHRL, see International Covenant on Civil and Political Rights, 16
December 1966 (entered into force 23 March 1976) (ICCPR), Art. 27; International Covenant on
Economic, Social and Cultural Rights, 16 December 1966 (entered into force 3 January 1976)
(ICESCR), Art. 15.
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parties to NIACs without addressing broader or more long-term concerns that may
arise for the civilian population during protracted conflicts include the protection of
detainees, internally displaced persons, humanitarian assistance, health, education,
work and family life.93
Second, there are a number of issues that IHL applicable in NIAC simply
does not address. These include, primarily, rights relating to the civil capacity of
the individual (recognition of a person before the law, right to nationality),
participation in civil and political life in society (such as freedom of thought,
conscience, expression, peaceful assembly or participation in public affairs),
certain family-related matters (right to marry and to found a family), social and
economic rights (right to form a trade union, right to social security), and the
protection of minorities and those who are persecuted (right to seek asylum).94
These issues have traditionally fallen into the realm of human rights law.
Moreover, IHRL provides individuals with a right to remedy for alleged
violations, which does not, as such, exist in IHL.95
There are also differences in the nature or scope of obligations under IHL
and obligations under human rights law. IHL sets out obligations that parties to
armed conflicts must respect in their military operations and their interactions
with those that do not participate, or no longer participate, in hostilities. Many
IHL rules consist of prohibitions – only some rules require positive steps,
meaning acts for which it is required to invest additional resources.96 In contrast,
IHRL treaties require States Parties not only to respect human rights but also to
“ensure” these rights, meaning to protect and fulfil them.97
As seen in this brief overview, while rules found in IHL and IHRL overlap
to some extent, there are also important differences regarding the type of issues that
these two fields of international law address. In this respect, human rights law could
complement IHL in the protection of persons living under the control of NSAGs.

Do NSAGs have human rights obligations?
While it is well settled that NSAGs are legally bound by IHL,98 the possible human
rights obligations of NSAGs raise several questions. Recently, the ICRC recalled that
“essential questions remain unanswered, such as the source, scope, and limitation of
93 For IHL rules on these issues, see ICRC Customary Law Study, above note 88, Rules 109–111, 95, 105. On
education, see AP II, Art. 4(3)(a).
94 See ICCPR, Arts 16, 18, 19, 21–27; ICESCR, Arts 8–10, 15.
95 See ICCPR, Art. 2(3). With regard to reparations sought by individuals for IHL violations, see ICRC
Customary Law Study, above note 88, Rule 150, discussion on “Reparation Sought Directly by
Individuals”.
96 A rule that does require positive steps is, for example, the obligation of all parties to armed conflicts to
collect and care for the wounded and sick. See common Article 3; ICRC Customary Law Study, above
note 88, Rule 109.
97 See ICCPR, Art. 2.
98 See, for instance, Special Court of Sierra Leone, Prosecutor v. Sam Hinga Norman, Case No. SCSL-200414-AR72(E), Decision on Preliminary Motion Based on Lack of Jurisdiction (Child Recruitment), 31 May
2004, para. 22.
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non-State armed groups’ potential human rights obligations, and the relationship
between these potential obligations and those of the territorial State”.99 This is
despite the fact that over the past two decades there have been multiple occasions
on which States in the United Nations (UN) Security Council, the UN General
Assembly and the UN Human Rights Council have condemned human rights
“violations” or “abuses” by NSAGs in various contexts and have called upon
NSAGs to respect human rights.100 With regard to the first two organs, analysts
have taken this practice as a recognition that the conduct of at least some NSAGs
“can amount to violations or abuses of human rights”, even though it cannot be
said that this State practice is itself sufficient to endow NSAGs with “humanrights obligations in general under international law”.101 It has further been
concluded that the practice of States in the Human Rights Council indicates that
“the international community increasingly holds [armed non-State actors]
accountable for human rights violations, despite legal uncertainties” such as “how
and to what extent” NSAGs are bound by human rights law.102
Notwithstanding this lack of legal clarity, various UN special procedures or
commissions of inquiry have applied human rights law to the conduct of NSAGs.103
It remains unclear, however, what legal sources these experts rely on for their
findings.104 In their reports, the experts normally start by recalling that armed
groups “cannot become parties to international human rights instruments”;105
therefore, the only possible way to argue that IHRL treaties apply to NSAGs is to
99 ICRC, above note 10, p. 54.
100 For a comprehensive analysis of relevant resolutions of the UN Security Council and UN General
Assembly, see Jessica Burniske, Naz K. Modirzadeh and Dustin A. Lewis, Armed Non-State Actors and
International Human Rights Law: An Analysis of the Practice of the UN Security Council and UN
General Assembly, Harvard School of Law Program on International Law and Armed Conflict, 2017,
Annex II. For an overview and analysis of UN Human Rights Council practice, see Annyssa Bellal,
Human Rights Obligations of Armed Non-State Actors: An Exploration of the Practice of the UN
Human Rights Council, Academy In-Brief No. 7, Geneva Academy of International Humanitarian Law
and Human Rights, 2016, Annex.
101 J. Burniske, N. K. Modirzadeh and D. A. Lewis, above note 100, p. 27.
102 A. Bellal, above note 100, p. 32.
103 For discussions of many such examples, see, for instance, Andrew Clapham, “Human Rights Obligations
of Non-State Actors in Conflict Situations”, International Committee of the Red Cross, Vol. 88, No. 863,
2006. For more recent and comprehensive analyses of the issue, see D. Murray, above note 5; K. Fortin,
above note 29; T. Rodenhäuser, above note 5; Jean-Marie Henckaerts and Cornelius Wiesener, “Human
Rights Obligations of Non-State Armed Groups: An Assessment Based on Recent Practice”, in Ezequiel
Heffes, Marcos D. Kotlik and Manuel J. Ventura (eds), International Humanitarian Law and Non-State
Actors: Debates, Law and Practice, Asser Press, The Hague, 2020. In 2021, a group of UN human
rights experts stated jointly that “at a minimum, armed non-State actors exercising either governmentlike functions or de facto control over territory and population must respect and protect the human
rights of individuals and groups”. “Joint Statement by Independent United Nations Human Rights
Experts on Human Rights Responsibilities of Armed non-State Actors”, Geneva, 25 February 2021,
available at: www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=26797&LangID=E.
104 For an analysis of possible sources and legal constructs that could be invoked to argue that NSAGs have
human rights obligations, see A. Clapham, above note 103; D. Murray, above note 5, pp. 167–171;
K. Fortin, above note 29, pp. 273–274. See also T. Rodenhäuser, above note 5, pp. 169–177.
105 Human Rights Council, Report of the Independent International Commission of Inquiry on the Syrian Arab
Republic, UN Doc. A/HRC/21/50, 16 August 2012, Annex II, para. 10; Human Rights Council, above note
14, para. 62; UN Human Rights, above note 34, para. 31. Indeed, only two human rights treaties address
armed groups: the Optional Protocol to the Convention on the Rights of the Child on the Involvement of
1012

The legal protection of persons living under the control of non‐State armed groups

rely on the idea that human rights obligations devolve with territory and bind
NSAGs even if they only control part of a State’s territory.106 In addition to
human rights treaties, the other legal source that could be invoked for possible
human rights obligations of NSAGs is customary IHRL. Yet, as noted above,
analyses of State practice in UN organs have concluded that such practice does
not currently seem sufficient to find that customary human rights obligations
exist for armed groups.107 Outside UN organs, the present author is not aware of
sufficient practice or opinio juris that supports the notion that customary human
rights law obligations extend to NSAGs, nor of much jurisprudence that has
found such obligations, and academic experts are divided on the matter.108
In the absence of a widely agreed legal source of human rights obligations of
NSAGs, States and practitioners have seemingly turned to various legal-policy
approaches that demand armed groups to respect human rights. For one, there is
an occasional and often broadly formulated political demand in resolutions
adopted by States in different UN fora for various types of armed groups to
respect human rights, often alongside IHL obligations.109 In addition, there seems

106
107

108

109

Children in Armed Conflict, 25 May 2000; and the African Union Convention for the Protection and
Assistance of Internally Displaced Persons in Africa, 23 October 2009.
See “Joint Statement”, above note 103. For detailed discussions on the idea that human rights obligations
devolve with territory, see T. Rodenhäuser, above note 5, pp. 173–176; K. Fortin, above note 29, pp. 275–
276; D. Murray, above note 5, pp. 134–138.
In 2018 the International Law Commission concluded that the practice of non-State actors, including
NSAGs, “is not practice that contributes to the formation, or expression, of rules of customary
international law”. International Law Commission, “Draft Conclusions on Identification of Customary
International Law, with Commentaries”, 2018, Conclusion 4, para. 3, para. 8 of the commentary to
that conclusion. The question of whether the practice of NSAGs is relevant for the identification of
customary international law has been subject to debate. See Marco Sassòli, “Taking Armed Groups
Seriously: Ways to Improve their Compliance with International Humanitarian Law”, Journal of
International Humanitarian Legal Studies, Vol. 1, No. 1, 2010, pp. 21–22; Jonathan Somer, “Jungle
Justice: Passing Sentence on the Equality of Belligerents in Non-International Armed Conflict”,
International Review of the Red Cross, Vol. 89, No. 867, 2007, pp. 661–662; Annyssa Bellal and
Ezequiel Heffes, “‘Yes, I Do’: Binding Armed Non-State Actors to IHL and Human Rights Norms
Through Their Consent”, Human Rights & International Legal Discourse, Vol. 12, No. 1, 2018,
pp. 125–126.
For a sceptical view on possible human rights obligations of NSAGs, see M. Sassòli, above note 13,
pp. 270–273. Similarly, Ronen points out that “it is also difficult to locate articulations of states’
positions regarding [non-State actors’] human rights obligations”. Yaël Ronen, “Human Rights
Obligations of Territorial Non-State Actors”, Cornell International Law Journal, Vol. 46, No. 1, 2013,
p. 38. For views that NSAGs have human rights obligations as a matter of law, see J.-M. Henckaerts
and C. Wiesener, above note 103, fn. 86, citing K. Fortin, above note 28, pp. 172–176; D. Murray,
above note 5, pp. 120–154; A. Bellal, above note 100, pp. 26–30. In previous publications, the present
author found that “practice remains somewhat unclear on the nature and scope of possible human
rights obligations”, but noted that “State and human rights expert practice of addressing human rights
obligations to armed groups indicates in which direction international human rights law develops”.
T. Rodenhäuser, above note 5, p. 211.
See above notes 100–102. While these resolutions at times make reference to territorial control exercised
by armed groups, this does not seem to be a condition. A rather broad approach to possible human rights
obligations of armed groups is found in progressive statements by human rights experts, such as that
“human rights obligations constituting peremptory international law (ius cogens) bind States,
individuals and non-State collective entities, including armed groups”. Human Rights Council, Report
of the Independent International Commission of Inquiry on the Syrian Arab Republic, UN Doc. A/
HRC/19/69, 22 February 2012, para. 106.
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to be some form of agreement among a number of UN human rights experts that
human rights law may be used as a reference standard or a “legitimate
expectation of the international community”110 if an NSAG exercises “de facto
control”111 over an area or “de facto control over territory akin to that of a
Governmental authority”.112 These practices suggest that while there is
uncertainty on the precise legal source and nature of human rights when used
with regard to NSAGs, human rights “standards” or “expectations” seem to be –
at least – a practical point of reference for addressing certain messages on the
protection of civilians who live in NSAG-controlled territory.
A related approach is found in the practice of certain humanitarian
organizations. For instance, the ICRC has explained that when it operates in a
context in which an NSAG “exercises stable control over territory and is able to
act like a State authority” and the organization cannot rely on IHL alone to
address the protection needs of the civilian population, the ICRC takes a
“pragmatic approach” and refers to the “human rights responsibilities” of such
groups.113
Such approaches seem to resonate with at least some NSAGs, which have
included reference to human rights law in their own documents. For instance, in
2016 the Free Syrian Army declared that it shall treat persons “in areas under
[its] control in accordance with international human rights treaties”.114 Likewise,
the Sudanese Justice and Equality Movement (JEM) announced in 2008 that it
will do its “utmost to guarantee the protection of civilian populations in
accordance with the principles of human rights”.115 In 2010, it established a JEM
Committee for Human Rights with the mandate to conduct “immediate and
periodic reviews of JEM directives relating to observation of Human Rights and
Rights of Children and their harmonization with relevant international
Conventions and ethos”.116 Going in the same direction, the Sudan People’s
Liberation Movement/Army – North (SPLM/A–N) has even announced the
establishment of an “independent Human Rights Court … to address complaints
of human rights violations in SPLM/A-N’s liberated areas”.117

110 Philip Alston, Extrajudicial, Summary or Arbitrary Executions: Report of the Special Rapporteur, UN Doc.
E/CN.4/2006/53/Add.5, UN Commission on Human Rights, 27 March 2006, para. 25.
111 UN Human Rights Council, Report of the Independent International Commission of Inquiry on the Syrian
Arab Republic, UN Doc. A/HRC/21/50, 16 August 2012, Annex II, para. 10.
112 Human Rights Council, above note 14, para. 62. See also UN Human Rights, above note 34, para. 31.
113 ICRC, above note 10, p. 54. In such cases, the ICRC explains that it “operates on the premise that ‘human
rights responsibilities may be recognized de facto’ if a non-State armed group exercises stable control over
territory and is able to act like a State authority”.
114 Free Syrian Army, Declaration, 2016, available at: https://tinyurl.com/58r9kxj4.
115 Justice and Equality Movement, “Statement by the Opposition Movements”, 2008, available at: https://
tinyurl.com/my8c4rnc.
116 Justice and Equality Movement, “Establishment of a JEM Committee for Human Rights”, 2010, available
at: https://tinyurl.com/2kyndfbm.
117 Sudan Peoples’ Liberation Movement, Office of the Chairperson, Res. (6)-2013, 10 October 2013, available
at: https://tinyurl.com/498rfaks.
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Legal and policy considerations on the scope of possible
obligations
The different approaches and practices for demanding that NSAGs respect the
existing rules of human rights law appear to be the result of political decisions by
States when adopting resolutions in UN organs, human rights experts’ and
humanitarians’ pragmatic aim of preventing or responding to human suffering,
and progressive ideas of academics. As this author has argued previously,
“today’s reality, in which a variety of states and armed groups commit acts in
complete disregard of their victims’ human rights, seemingly forces states and
practitioners to move beyond the traditional state-centred focus of IHRL”.118
Indeed, asking NSAGs to respect human rights seems to pursue the objective of
protecting the inalienable rights of every human being irrespective of what kind
of authority exercises control over a population. Moreover, for experts or
institutions with a human rights-based mandate, reference to human rights law
can be necessary to address the conduct of NSAGs. In some instances, human
rights mechanisms have taken concrete measures vis-à-vis NSAGs, comparable to
how these experts have traditionally addressed States.119 Yet these approaches
and practices are still nascent or evolving, and as such, lack some of the detail
and precision that lawyers will normally strive for. Unresolved legal and practical
questions remain, and some approaches may also pose risks. Even if the
foundational question of a legal source is put aside, further thinking is needed on
which human rights are most relevant when engaging NSAGs. Moreover, which
types of NSAGs should be addressed with human rights-based demands, and how
would the three dimensions of States’ human rights obligations – respect, protect
and fulfil – translate into the NSAG context?120 These questions are touched upon
next.

Which human rights are commonly referred to when addressing NSAGs,
and which should be?
With regard to the question of which human rights are most relevant for the
protection of persons living under NSAG control, it appears that the practice of
118 T. Rodenhäuser, above note 5, p. 116.
119 For instance, in 2020 the UN Working Group on Enforced or Involuntary Disappearances reported that it
had started “documenting violations tantamount to enforced disappearance perpetrated by non-State
actors” and that “during the reporting period, the Working Group transmitted 21 cases tantamount to
enforced disappearance, namely to the Libyan National Army – Libya (4 cases); to the self-proclaimed
“Donetsk People’s Republic” – Ukraine (8 cases); to the de facto authorities in Sana’a – Yemen (5
cases); and to Hamas – State of Palestine (4 cases)”. Human Rights Council, Report of the Working
Group on Enforced or Involuntary Disappearances, UN Doc. A/HRC/45/13, 7 August 2020, paras 23,
24. Note, however, that most human rights enforcement mechanisms, such as treaty bodies and
tribunals, are currently addressing State violations of human rights, not the conduct of NSAGs.
120 On the challenge of finding a relevant reference list of human rights for different NSAGs, see
T. Rodenhäuser, above note 5, pp. 177–180, 189–192, 206–208.
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States offers little clarity. When UN organs condemn human rights violations or
abuses by NSAGs or demand respect for human rights, such statements are often
framed in general terms without specifying which acts they refer to or which
rights must be respected.121 In contrast, in the practice of human rights special
procedures or commissions of inquiry, reference can be found to specific human
rights. Often, the violations or abuses that these experts examine and the
demands they make on NSAGs are rather basic and reflect what is already a legal
obligation of NSAGs under IHL. This is the case, for instance, if the human
rights reference framework is defined as “peremptory” or “most basic human
rights obligations” during armed conflict, such as
the prohibitions of extrajudicial killing, maiming, torture, cruel[,] inhuman or
degrading treatment or punishment, enforced disappearance, rape, other
conflict related sexual violence, sexual and other forms of slavery, the
recruitment and use of children in armed hostilities, arbitrary detention.122
This overlap seems to reflect the reality of situations that special procedures or
commissions of inquiry are asked to examine, which are often NIACs. Given that
these situations are already governed by IHL, which binds all parties to armed
conflicts, it is unclear whether reference to possible human rights responsibilities
that reflect IHL obligations adds much in practice.123
In other contexts, however, special procedures have also focused their human
rights-based demands on issues that are not covered by IHL. For instance, the Special
Rapporteur on Extrajudicial, Summary or Arbitrary Executions recommended that the
LTTE in Sri Lanka “should refrain from violating human rights, [including] respect for
the rights to freedom of expression, peaceful assembly, freedom of association with
others, family life, and democratic participation, including the right to vote”.124 In
2012, the UN Office of the High Commissioner for Human Rights (UN Human
Rights) took the view that when different NSAGs took control over the north of
Mali (the situation discussed at the start of this article), serious human rights
violations occurred, including “violations of freedom of expression and of the right
to information and violations of the right to education and health”.125 These issues
are not – or are only rudimentarily – addressed in IHL. Thus, demanding NSAGs to
respect these kinds of human rights could broaden the reference framework under
which the international community holds these groups accountable – or arguably
121 See A. Bellal, above note 100, Annex; J. Burniske, N. K. Modirzadeh and D. A. Lewis, above note 100,
Annex II. Occasionally, resolutions condemn specific violations explicitly, such as violence against
children and women, including child recruitment, discrimination or sexual violence, or demand
protection and access for humanitarian personnel.
122 UN Mission in the Republic of South Sudan, Conflict in South Sudan: A Human Rights Report, 8 May
2014, para. 18.
123 Note, however, that with regard to some issues, such as the minimum age for recruitment, IHL and IHRL
address the same issue but include different standards. Compare Article 4(3)(c) of APII with the Optional
Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict.
124 P. Alston, above note 110, para. 85.
125 Human Rights Council, Report of the United Nations High Commissioner for Human Rights on the
Situation of Human Rights in Mali, UN Doc. A/HRC/22/33, 7 January 2012.
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the group’s legal obligations – and thereby strengthen the protection of persons living
under their control.
These examples show that reference to human rights can have an added
protection value, notably outside armed conflicts or when invoking rights that are
not addressed by IHL. However, in cases in which IHL provides a wellestablished legal obligation, IHL will present a lawyer with the strongest argument.

Careful consideration is needed on the scope of possible human rights
responsibilities
A further question to consider when addressing human rights-based demands to
NSAGs is whether the expected conduct consists of respecting human rights
(negative obligations, meaning demanding that the NSAG abstain from certain
conduct) or also of protecting and fulfilling human rights (positive obligations,
meaning asking the NSAG to take certain measures). In most cases in which
either UN resolutions or experts consider human rights when addressing NSAGs,
they condemn human rights violations or abuses or ask the group to “respect”
human rights. Thus, they demand that the NSAG abstain from certain conduct.
While this practice was, at some point, novel under international law, continues
to be seen as politically sensitive, and remains subject to discussion, substantially
it does not appear to alter the rules that are already binding on NSAGs or their
members under national law. In fact, the demand to abstain from interfering with
the human rights of other individuals reflects an obligation that all individuals
should normally have by virtue of national law: to implement their human rights
obligations, States are required to create and enforce a legal framework that
ensures that individuals, or groups of individuals, do not interfere with the
human rights of others.126 Thus, the national law of the territorial State should
already prohibit an NSAG and its members from abusing human rights. In this
respect, condemnations of human rights violations or abuses, and demands to
respect human rights, could even be considered as reinforcing the law (that
should be) in force in each State. While invoking a different body of law and
relying on international rules and their enforcement mechanisms (to the extent
that they apply to NSAGs) instead of on national law, at least the substance of
obligations of NSAGs or their members would not necessarily change.127
126 As the Human Rights Committee has held, “the positive obligations on States Parties to ensure [ICCPR]
rights will only be fully discharged if individuals are protected by the State, not just against violations of
Covenant rights by its agents, but also against acts committed by private persons or entities that would
impair the enjoyment of Covenant rights in so far as they are amenable to application between private
persons or entities”. Human Rights Committee, General Comment No. 31, “The Nature of the General
Legal Obligation Imposed on States Parties to the Covenant”, UN Doc. CCPR/C/21/Rev.1/Add.13, 26
May 2004, para. 8. See also Inter-American Court of Human Rights, Velasquez Rodriguez v. Honduras,
Judgment, 29 July 1988, para. 175; African Commission on Human and Peoples’ Rights, Zimbabwe
Human Rights NGO Forum v. Zimbabwe, Communication No. 245/02, Judgment, 15 May 2006, paras
143–147.
127 However, some have cautioned that addressing human rights obligations directly to NSAGs could
legitimize such groups. See UN Commission on Human Rights, Extrajudicial, Summary or Arbitrary
Executions, UN Doc. E/CN.4/RES/1992/72, 5 March 1992, paras 614, 627. For discussion on this issue,
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A similar conclusion cannot, however, be drawn when NSAGs are called
upon to protect or fulfil human rights. Such responsibilities would not reflect
rules that bind individuals or groups under national law. Demanding that an
NSAG either protect the human rights of persons living under its control, or take
steps to progressively realize their human rights, would be significantly more farreaching. Still, in some situations human rights experts have considered the
positive human rights obligations of NSAGs. For example, the Commission of
Inquiry for Libya found, with regard to attacks on migrant workers and sexual
violence committed by civilians in areas under the control of the National
Transitional Council, that such acts raise “issues of failures to protect from nonState violence” by the non-State authorities.128 These reports seem to build on the
position of UN Human Rights, which has argued: “It is increasingly considered
that under certain circumstances non-State actors can also be bound by
international human rights law and can assume, voluntarily or not, obligations to
respect, protect and fulfil human rights.”129
The reference to “certain circumstances” in this statement indicates that
demands to protect and fulfil human rights should be highly context-dependent.
As has been pointed out by scholars, while “negative obligations to refrain from
doing harm may be applicable regardless of the level of control of territory, …
positive duties may be largely dependent on the degree of control exercised”.130
Indeed, in the Libya case the Commission considered that the non-State
authorities exercised “de facto control over territory akin to that of a
Governmental authority”.131 NSAGs with such capacities exist, but they remain –
by far – the exception; most NSAGs in contemporary NIACs do not have the
capacity to act in a State-like manner in a defined territory.132
Demanding that NSAGs protect and fulfil human rights is potentially
significant and requires careful consideration in each context. As such, positive
obligations for NSAGs that go beyond rules of abstention are not necessarily
unusual. For instance, IHL requires all parties to a NIAC to search and care for
the wounded and sick, and if trials are conducted, IHL requires significant effort
to ensure that essential judicial guarantees are provided. Demanding that NSAGs
also protect and fulfil IHRL, however, would arguably go a step further. For
example, if an NSAG is requested to protect the human rights of persons under
its control, and if this demand is interpreted in analogy to States’ human rights

128
129
130
131
132

see G. Giacca, above note 28, pp. 248–249. For the opposing view, see Frédéric Mégret, “Detention by
Non-State Armed Groups in NIACs”, in E. Heffes, M. D. Kotlik and M. J. Ventura (eds), above note
103, p. 186; J.-M. Henckaerts and C. Wiesener, above note 103, p. 207.
Human Rights Council, Report of the International Commission of Inquiry to Investigate all Alleged
Violations of International Human Rights Law in the Libyan Arab Jamahiriya, UN Doc. A/HRC/17/44,
1 June 2011, para. 218.
UN Human Rights, International Legal Protection of Human Rights in Armed Conflict, 2011, p. 21. For an
excellent analysis of the ability of armed groups to respect, protect and fulfil human rights, see D. Murray,
above note 5, pp. 181–192.
G. Giacca, above note 28, p. 267.
Human Rights Council, above note 14, para. 62.
See the article by Jerome Drevon and Irénée Herbert in this issue of the Review.
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obligations, it would mean that the group would have to “exercise due diligence to
prevent, punish, investigate or redress the harm caused by such acts by private
persons or entities”.133 Would the NSAG have to put into place “effective
criminal law provisions … backed up by law enforcement machinery” to enforce
them?134 In other words, demanding that an NSAG protect and fulfil human
rights could signify that the group would have to adopt law, establish law
enforcement and judicial institutions, and – as a last resort – be required to use
force or firearms against persons living under its control “in proportion to the
seriousness of the offence [committed by an individual] and the legitimate
objective to be achieved”.135 The extent of such requests is far-reaching and can,
depending on the situation, undermine the protection of civilians instead of
strengthening it. Still, good reasons have been advanced to justify such requests
in the interests of protecting the rights of persons living under the effective
control of NSAGs that exercise stable control over territory in a State-like
manner: while the territorial State continues to have certain (limited) positive
obligations to secure human rights, the extent to which these positive obligations
are effective in practice is questionable.136 And if State obligations are indeed
ineffective, and if the NSAG has the necessary institutional capacities, addressing
the human rights responsibilities of a non-State authority might be a necessity to
ensure the continued protection of human rights.

Conclusion
Today, tens of millions of people live in territory exclusively controlled by NSAGs.
In addition to defending such territory militarily, and as seen in the example of
northern Mali described at the outset of this article, many groups also establish
some form of governance, including by adopting new “laws” or regulations and
establishing institutions to enforce these rules.
This article has shown that IHL provides an essential protection framework
for the civilian population against a range of acts committed by NSAGs, most
notably most forms of physical violence. As long as a NIAC is ongoing, IHL
applies throughout the territory controlled by either party to the conflict with
regard to all acts that have a nexus to the conflict. An analysis of relevant IHL
rules, expert interpretations and international criminal law jurisprudence suggests
that violence to life and person – such as murder, all forms of ill-treatment, sexual
violence, mutilations, or the passing of sentences without a fair trial – committed
by NSAGs against persons living under their control violate IHL, even if
133 Human Rights Committee, above note 126, para. 8.
134 European Court of Human Rights, Osman v. United Kingdom, Appl. No. 87/1997/871/1083, Judgment, 28
October 1998, para. 115.
135 See Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Basic
Principles on the Use of Force and Firearms by Law Enforcement Officials, 1990.
136 See T. Rodenhäuser, above note 5, pp. 161–164; G. Giacca, above note 28, p. 269; J.-M. Henckaerts and
C. Wiesener, above note 103, p. 214; D. Murray, above note 5, pp. 172–202.
1019

T. Rodenhäuser

purportedly part of “rebel governance”. While some have argued that such acts are
too remote from the conduct of hostilities to fall into the scope of application of IHL,
the better view is that the fundamental guarantees contained in IHL protect all
persons that find themselves in the hands of a non-State party to a conflict. Just
as there is no question that IHL safeguards protect civilians in occupied territory
in an international armed conflict, it is difficult to see how acts of violence by
NSAGs against civilians living under their control would not be regarded as
linked to the armed conflict. In an international legal framework where IHL is
the only set of rules that undoubtedly binds NSAGs, it would be legally and
politically dangerous to dismiss this body of rules too quickly.
This being said, it is also clear that IHL has been developed to protect victims of
armed conflict against violence and to address urgent humanitarian needs related to the
conflict. IHL applicable in NIAC was not designed as a legal regime comprehensively
regulating the interaction between authorities and persons subject to their power,
which is the purview of human rights law. Still, IHL applicable in NIAC contains
rules that aim to safeguard a certain standard of living for the general population,
including health, education, work and family life. However, it does not address
questions relating to the civil capacity of individuals, participation in civil and
political life in society, many family-related matters, or social and economic rights.
Concretely, when looking at the various measures taken by NSAGs during the
COVID-19 pandemic, only human rights law addresses the freedom of movement or
the right to work. As a result, there are valid arguments to suggest that the legal
protection of persons living under NSAG control could be strengthened if these
groups were required, as a matter of international law, to respect human rights.
Yet, it is difficult to conclude – based on current State practice – that
NSAGs have human rights obligations. Nonetheless, over the past two decades
States in relevant UN fora, as well as human rights experts, have frequently
condemned human rights violations or abuses by NSAGs and called on such
groups to respect human rights. This has been particularly the case where NSAGs
exercise control over territory and act in a manner that is comparable to State
authorities. In this evolving and much discussed practice, however, numerous
questions remain unanswered, the most important one being the legal source of
possible obligations. It is also not always clear what the added value of reference
to human rights law is if the provisions referred to completely overlap with
NSAGs’ existing legal obligations under IHL. Moreover, a careful analysis is
necessary to determine what type of human rights-based requests should be
addressed to what type of groups. For example, human rights or humanitarian
actors need to consider – in each individual context – what the potential
consequences are of requesting that an NSAG protect human rights, which can
mean asking the NSAG to adopt necessary legislation and enforce it, or
discussing with the group whether its de facto restriction of a human right is
lawful. With many NSAGs, the most important conversation might rather be
how the humanitarian consequences of the group’s conduct can be avoided or
mitigated – for instance, by abstaining from using force against civilians or
“punishing” them – in accordance with the NSAG’s IHL obligations.
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Abstract
This article examines the presence of 605 armed groups in today’s conflict
environment by bringing new evidence based on internal research. It looks in
particular at the way these non-State entities provide varying degrees of services to
the population in the spaces that they control, and how this might impact the way
a humanitarian organization like the ICRC engages with them in a dialogue over
time. This model of analysis is then used to situate and better explain armed
groups’ positions on the COVID crisis.
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Introduction
The ICRC interacts with State and non-State actors that play a role in contemporary
armed conflicts and other situations of violence. Engaging armed groups more
specifically represents a substantial part of the work of the institution considering
their pervasiveness in the non-international armed conflicts and in other
situations of violence in which the ICRC operates.1 Although the ICRC needs to
preserve the confidentiality of its engagement with armed groups, this article aims
to present general information for the public interest about contemporary
dynamics of armed conflicts and their consequences on the work of the institution.
As an independent and neutral humanitarian institution, the main
purposes of the ICRC’s interactions with armed groups are to protect and to
assist civilian populations affected by armed conflicts and to promote
international humanitarian law (IHL). This mission is legally grounded in the
Geneva Conventions of 1949, their Additional Protocols, the ICRC’s own Statutes
and those of the International Red Cross and Red Crescent Movement.2 In
practice, the ICRC interacts with more armed groups than any other
humanitarian organization considering the range of countries and activities in
which it is involved. Interacting with armed groups is necessary to gain safe
access to vulnerable populations that live under their direct control or influence.
It also helps the ICRC to act as a neutral intermediary3 and promote its modus
operandi based on independence and neutrality. Last, engaging armed groups
seeks to ensure better respect for the laws of armed conflict.
In 2021, the ICRC identified 605 armed groups whose capacity to cause
violence is of humanitarian concern in the contexts where the ICRC is
operating.4 The ICRC interacts with 418 of them worldwide.5 Armed groups
1

2

3
4
5

The ICRC used an internal working definition of armed groups as “broad range of groups with varying
goals, structures, doctrines, funding sources, military capacity and degree of territorial control. It
denotes a group that is not recognized as a State, but has the capacity to cause violence that is of
humanitarian concern. Included in this broad operational category are ‘non-State armed groups’
(NSAGs) that qualify as a party to a non-international armed conflict and are therefore bound by
international humanitarian law.”
For a legal discussion on the issue, see ICRC position paper: Jelena Nikolic, Irénée Herbet and Tilman
Rodenhäuser, “ICRC Engagement with Non-State Armed Groups: Why and How”, Humanitarian Law &
Policy, 2021, available at: https://blogs.icrc.org/law-and-policy/2021/03/04/icrc-engagement-non-state-armedgroups/?utm_source=linkedin&utm_medium=social&linkId=100000035636190 (all internet references were
accessed in October 2021).
The ICRC considers that it becomes a “neutral intermediary” when it acts as a third party between two or
several parties in dispute and with their agreement in order to facilitate the resolution of the dispute or the
implementation of a settlement agreement.
Not necessarily all of these armed groups are a party to a non-international armed conflict for the purposes
of IHL.
All the data reported in this article are drawn from our internal reports.
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range from State-like territorial bureaucracies that rule populations larger than
Switzerland (population: about 8.7 million) to networks partly embedded in
communities that exist only in political and security vacuums when the State is
no longer able to govern locally. The ICRC has developed an array of tools to
analyse and synthesize its patterns of interaction and humanitarian dialogue with
these groups.6 These analyses help us better understand the functioning of armed
groups worldwide, including the nature of their activities, objectives, relations to
the population and other States, and patterns of violence. Since early 2020, these
analyses also have guided our response to COVID-19 by situating armed groups’
reactions to the crisis in a consistent analytical framework.
The outbreak of COVID-19 presented several challenges in humanitarian
contexts. The challenges were particularly severe for civilian populations, since
the pandemic has exacerbated the humanitarian situation in countries that were
already experiencing armed conflicts before the pandemic. The presence of an
array of armed groups that sometimes replace existing governmental institutions
was a notable predicament. Any local response to the pandemic was affected by
the proliferation of a growing number of non-State parties.7 The in-depth
analysis of armed groups’ characteristics across cases and of our patterns of
interactions with them were therefore important to the ICRC to situate those
groups’ positions on the crisis and better calibrate our response. This
understanding helped us define the feasibility, the practicalities of our
engagement and potential response to the pandemic.
This article builds upon internal yearly surveys undertaken since 2018 and
our work engaging armed groups. The specific details of the surveys, especially
country-specific information, cannot be published to protect the ICRC’s operational
dialogue. Our work relies on the maintenance of confidentiality and the protection
of the ICRC’s interactions with State and non-State interlocutors alike. Nonetheless,
we have decided to release general background information that illustrates
important aspects of our work while ensuring full respect of the Fundamental
Principles of the International Red Cross and Red Crescent Movement. In terms of
methodology, the data are extracted from a comprehensive survey sent out yearly to
every ICRC delegation to collect exhaustive data about the number, type and
characteristics of the ICRC’s interlocutors on the ground. The statistics provide a
general overview of some of these groups’ most important features.
Our estimate (see below) of the population affected by the control of armed
groups includes civilians that live under the exclusive political and security control
of armed groups, although the central government might still maintain some public
services (e.g. in the fields of education or health), and people living in areas where
this control is disputed. These estimates are notoriously difficult to assess since
frontlines can change quickly, and the number of residents in some of these
6
7

See, for example, ICRC, The Roots of Restraint in War, Geneva, 2018, available at: https://www.icrc.org/en/
publication/roots-restraint-war.
ICRC, “ICRC: Study Shows More the Conflicts, Greater the Danger for People”, News Release, Geneva,
2018, available at: https://www.icrc.org/en/document/icrc-more-conflicts-more-sides-conflict-equalgreater-danger-study.
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places is at best an approximate assessment. These numbers nonetheless provide an
important snapshot on this phenomenon. We do not claim that governance by
armed groups is a new phenomenon, but we believe that it is critical to evaluate
its contemporary magnitude and humanitarian consequences.
The paper is structured in three parts. First, the article presents the most
important trends concerning armed groups’ presence worldwide. Two notable
characteristics of contemporary armed conflicts are the widespread external State
support for armed groups and the extent of armed groups’ areas of control.
Almost half of the armed groups receive external support. In contexts where
control is full, armed groups often try to replicate traditional State structures to
rule the population after the elimination of the political and security presence of
internationally recognized governments. The second part of this article examines
the impact of these two characteristics on our engagement with armed groups. It
contends that, regardless of their ideological leanings, the type of non-military
activities performed by armed groups informs the type of humanitarian objectives
that the ICRC can achieve as well as the quality of dialogue with these groups.
This finding confirms that facts on the ground are more determinative than the
narratives built around them. Finally, the third section builds upon these findings
to illustrate our analysis of the impact of COVID-19 and the range of response
that can possibly be provided. It exposes armed groups’ enduring and contextual
characteristics and their impact on the ICRC’s ability to engage these actors.

Two dominating trends: External support and governance
Armed groups’ activities are primarily local (55%), sub-national (19%) or national
(10%) in nature. They range from low-intensity armed actions perpetrated by local
groups structured around their communities to significant nationwide campaigns
put together by groups with national ambitions effectively in charge of large
proportions of territories. Most groups remain primarily engaged for national or
sub-national purposes, as direct challengers to central State authorities or seekers
of some sort of alternative social order.
However, even national conflicts rarely remain only driven by national
dynamics. The first notable trend of contemporary armed conflicts is the
importance of external support for armed groups, which is a major vector
through which conflicts can spill over across the border. Nearly half of armed
groups worldwide are supported by one or more foreign States.8 External State
support is particularly preponderant in countries like Iraq, Libya and Syria. Most
State support is provided by States from the same region, while large-scale
contribution from Western countries tends, with limited exceptions, to assist the
8

Support relationships are a major feature of contemporary warfare; more information can be found at:
IRC, Allies, Partners and Proxies: Managing Support Relationships in Armed Conflict to Reduce the
Human Cost of War, Geneva, 2021, available at: https://www.icrc.org/en/publication/4498-alliespartners-and-proxies-managing-support-relationships-armed-conflict-reduce.
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territorial State or to take the form of a direct intervention with the projection of
their own military forces.
The diversity of armed groups, their localism, and the existence of multiple
contending alliances involving States, questions the common understanding of
external support as a mechanical relationship whereby armed groups would be a
mere tool for foreign States. External support is too often understood as a rather
unilateral patron–client relationship where power and agency primarily lie in
foreign States. However, the local embeddedness of many groups also acts as a
real constraint on supporting States, which must concede the limits of their
actions. Local groups are occasionally reluctant to be responsive to the demands
of their external supporters when local communities oppose foreign States’
specific demands. Moreover, being able to switch alliance in a crowded
marketplace reinforces the bargaining power of local groups who can play
contending coalitions against each other. According to our research, State support
is particularly important in favour of armed groups that only conduct armed
activities or engage in full-scale governance, while it is substantially weaker for
the groups that only provide some type of social services or security.
The geopolitical capacity to form coalitions is not limited to States. Armed
groups also establish cross-group alliances where their level of cooperation ranges
from transactional exchanges of material support, to tactical military
coordination, strategic partnerships and, finally, full mergers.9 Cross-group
alliances can be short-lived. They also compete with one another in most
conflicts in a dizzying number of combinations that forms the kaleidoscope of
today’s armed conflicts. Cross-group alliances are important to examine carefully
since they complexify the legal determination of IHL’s applicability.10
The second notable feature of contemporary armed conflicts is the widespread
phenomenon of armed groups’ governance. For the sake of our internal study,
governance refers to the organization of civilian life such as policing the population,
administration of some mechanisms of dispute resolution (i.e. justice), and
sometimes the provision of public goods related to health or education, or the
imposition of taxes. Governance can be exercised more or less directly in informal
or bureaucratic patterns. Armed groups whose local governance is legally recognized
domestically, for instance as part of a peace agreement regulating power sharing, are
not included. Moreover, this definition includes contested areas where State and
non-State authorities compete to impose themselves on local communities. These
areas are potentially the most problematic from a humanitarian point of view
considering the challenges posed by the presence of contending local authorities. In
these areas, the State and local armed groups fight over control and strive to
dissuade civilians from collaborating with the other side, including with violence.
Last, our definition is agnostic on the type of group controlling the population.
9

For example, Assaf Moghadam, Nexus of Global Jihad: Understanding Cooperation Among Terrorist
Actors, Columbia University Press, New York, 2017.
10 Jelena Nikolic, Thomas de Saint Maurice and Tristan Ferraro, “Aggregated Intensity: Classifying
Coalitions of Non-State Armed Groups”, Humanitarian Law & Policy, 2020, available at: https://blogs.
icrc.org/law-and-policy/2020/10/07/aggregated-intensity-classifying-coalitions-non-state-armed-groups/.
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With this definition of “full territorial control”, our internal study estimates
that, at the time of writing11 between 50 to 60 million individuals live under the full
control of armed groups worldwide while an approximate 100 million live in areas
where this control is contested.12
Armed groups’ governance varies substantially across cases. Some armed
groups compete with territorial States by intentionally replicating State authorities.
They set up formal governing bodies in charge of the population that increasingly
cooperate with international institutions on cooperation and humanitarian
assistance. In some cases, armed groups rely on technocratic figures to create
cooperation channels with international organizations and maintain some level of
plausible deniability regarding their connection to the alternative authority that
they support locally. In other cases, they directly rule the population through their
own organizational structures. Many direct and indirect forms of governance are
comparable to established governments, although they typically lack international
recognition. Armed groups’ governance arrangements can, at times, be effectively
as sophisticated as the governance of the internationally recognized governments
that they oppose. In other cases, loosely structured armed groups can only establish
rudimentary forms of governance tending to be more tightly embedded in their
local communities. These cases expose the inherent organizational strength of these
groups as much as the weakness of domestic governments and highlight that
armed groups governance is a critical feature of contemporary armed conflicts.
Differences in organizational structures and capacities of armed groups are
important for the debate on the applicable legal framework in which humanitarian
engagement with armed groups takes place. For instance, to be party to an armed
conflict and bound by IHL, the latter legal framework (an exhaustive presentation
of which is outside the scope of this paper) requires an armed group to show a
certain degree of internal organization and be involved in a sufficiently intense
level of violence. This is particularly challenging to establish for de-centrally
structured groups with an opaque chain of command. On the other extreme, if
NSAGs exercise stable control over territory and are, de facto, able to act like a
State authority, their interaction with and impact on the life and wellbeing of
persons living under their control is significant. In these situations, it may
become relevant for humanitarian organizations to also refer to human rights
norms to ensure the protection of affected populations, in addition to these
armed groups’ IHL obligations as applicable to non-international armed
conflicts.13 The question of the applicable international legal framework has
immediate consequences, for instance on individuals detained by armed groups
worldwide. Beyond detention, we notice that armed groups’ involvement in
11 The changes induced by the arrival of the Islamic Emirate of Afghanistan in Kabul are not taken into
consideration by this article whose data and writing predate 15 August 2021. However, the order of
magnitude conveyed by the overall figures would not be significantly changed.
12 This preliminary estimate is aggregated from the ICRC’s delegations worldwide.
13 For a full legal discussion on this issue, see Tilman Rodenhäuser, “The Legal Protection of Persons Living
Under the Control of Non-State Armed Groups” in this edition of the International Review of the Red
Cross.
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governance largely determines their decisions regarding the humanitarian situation
of the communities under control. Imperatives linked to local governance, including
the need to be responsive to the local needs and expectations of the population, play
a vital role in armed groups leaderships’ decisions to adopt certain policies and
engage external actors.
External State support and local governance are two key challenges for
armed groups and international organizations’ interactions with them. They
shape these groups’ interests and perceptions. Moreover, they situate the broader
contexts in which they can be engaged regardless of their ideological leanings and
organizational affiliations.

Engaging armed groups
Armed groups vary according to different factors including their ideological leanings,
areas of influence, type of non-military activities they are engaged in, and external ties.
These dimensions inform the type of engagement that humanitarian organizations
have with them since armed groups that share important characteristics often
behave in a congruent manner. The second factor concerns armed groups’ own
organizational structures, especially when they control territory. These two features
are strongly predictive of the type of engagement and dialogue with armed groups
that can be pursued beyond anecdotal evidence and assumptions, such as that
more radical groups would systematically refuse to acknowledge or follow IHL
while in practice it is not necessarily the case.
For the sake of our survey we defined engagement with armed groups along
five categories. The first category refers to direct protection dialogue with armed
groups to which IHL applies in view of these groups qualifying as a party to a
non-international armed conflict in the sense and for the purpose of IHL. That
type of dialogue raises concrete protection concerns and points NSAGs to their
legal obligations. In the second category, the ICRC does not refer to IHL directly,
notably where an armed group is not party to an armed conflict or if the group is
not willing to recognize this body of international law. In such cases, the ICRC
relies rather on other legal norms or general principles of humanity, such as
respect for human dignity and the protection of human life, which are common
to all legal traditions and stem from religious or cultural sources. The third
category of engagement is more geared towards practically enabling humanitarian
assistance: dialogue can include direct discussions on operational concerns,
including access to territories where armed groups are active, to negotiate
acceptance and security, but without going into the issue of how hostilities should
be conducted. The fourth category is when the ICRC entertains dialogue with
NSAGs that references IHL and other legal frameworks in a non-contextual
manner. This comprises, for example, the provision of IHL training. The last
category is simply an absence of dialogue. Differentiating these types of dialogue
across the spectrum of armed groups helps to better understand the nature of our
engagement with them, and the level of mutual understanding and trust that
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consolidates over time.14 There is a relatively strong level of engagement across the
spectrum of armed groups. Most of them, regardless of their ideological leanings and
positions, can be engaged at least on operational matters. Engaging armed groups on
IHL is generally more difficult as it requires a stronger degree of awareness and
understanding of the importance of engagement with external actors, which only
materializes over time. Engagement is weaker for the groups situated on the more
criminal side of the spectrum, as they are not usually willing to engage external
organizations. Engagement is associated with a stronger measurement of armed
groups’ perception of the ICRC. Engagement improves mutual understanding of
one another. It also lowers misperceptions.
Although some armed groups have specific ideological leanings that might
be antagonistic to international engagement with external organizations, the type of
activities conducted by armed groups locally has a critical impact on their
willingness to collaborate with humanitarian and other actors. There is a
systematic relationship between the level of armed groups’ engagement with our
organization and perception of our work and the type of activities conducted by
armed groups. Regardless of their ideological commitments, armed groups
providing a range of social services, or fully governing parts of their territories
have a much stronger engagement with the ICRC, including on IHL, where
applicable. This finding suggests that they are responsive to different types of
incentives, including the necessity to access their local communities and establish
new external relations in the current international environment, when their range
of activities widens. It also exposes their more advanced organizational features
that facilitate that type of engagement. Understanding these features is critical to
foster dialogue instead of merely assuming that certain types of groups are simply
not responsive to external engagement, for ideological reasons for instance. It also
helps better understand how to tackle new crises, such as pandemics, and the
evolution of armed groups’ long-term trajectories more generally.
The systematic analysis of armed groups’ comparative features and
engagement over the years has well positioned our organization to emerging
challenges. These included, in the past decade, adapting to new networks of armed
groups and global franchises. A major challenge, since 2020, has been the COVID19 pandemic against the backdrop of substantial territorial control by armed
groups worldwide. Understanding the combination of several key structural and
contextual factors underpinning armed groups’ responsiveness was important to
understand their positioning and suggest possible avenues for dialogue.

The COVID-19 pandemic
The COVID-19 pandemic illustrates important issues when engaging armed groups.
As previously indicated,15 the authors of this article estimate that, as of July 2021,
14 The ICRC previously published research on this theme, above note 6.
15 Above note 11.
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150 to 160 million individuals currently live under the direct control of armed
groups, or in areas where this control is fluid. Groups active in these grey areas
can be vying to take over central governments, achieve territorial autonomy, or
be simply behaving with short-term economic rationale. These differences are
important to define the type of engagement that is possible after the outbreak of
pandemics like COVID-19.
Armed groups worldwide have adopted three main positions on COVID19 (vertical axis in Figure 1). (1) On the lower end of the spectrum, armed
groups or influential figures close to them have simply denied its existence, often
blaming their global enemies. Others have turned responsibility to deliver public
health responses back to the State, while refusing to engage in dialogue of
substance on the subject matter. (2) In the intermediary category, armed groups
may have engaged in public campaigns for precautionary measures showcasing
their State-like capabilities but without strong commitment on addressing the
crisis. (3) The last category includes the groups that have taken proactive
measures and/or been willing to actively engage with international partners to
join international efforts against the pandemic. Figure 1 represents the different
trajectories, as well as two turning points (A and B) in which armed groups’
decisions can potentially change over time (horizontal axis).
Regarding the reasons explaining changes of trajectories on COVID-19, we
differentiate two types of factors. The first are relatively structural. They are
situated on the top-row boxes of Figure 2, which schematize from left to right a
group’s potential trajectory from denial to engagement, with A and B symbolizing
the turning points between different attitudes. These structural factors include
armed groups’ lasting characteristics that external actors cannot directly influence.
For example, armed groups that are less embroiled in cross-group competition
within the same social movement,16 are aligned with the State, and are strongly
embedded in their communities are more likely to recognize the severity of
COVID-19 and try to play a relatively active role. They are also more inclined to
collaborate with international organizations when they seek to nurture international
ties, or when health conditions deteriorate quickly. The second type of factors, in
the lower-row boxes, are more conjunctural. They can be used by international and
local organizations to encourage immediate action on pandemics. Engaging in
direct dialogue with armed groups or specific figures of influence can help reduce
the amount of denial and lead to more proactive engagement.
This understanding has informed the range of engagement with armed
groups regardless of their official ideological positioning. For example, many
Islamist armed actors expressed relatively strong denials in the beginning of the
crisis by invoking religious scriptures and anti-Western feelings. However, only
referring to these positions was not a satisfactory way to account for their
leadership decisions, although religious explanations are important for the
16 Armed groups usually evolve in larger social movements that can be based on religious, nationalist or
other ideological foundations. Intensive competition within the same social movement can exacerbate
armed groups’ contending positions on COVID-19.
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Figure 1. Potential trajectories followed by armed groups.

community to make sense of these decisions. Our comparison of different types of
groups suggests that what mattered was not merely their reading of religious texts
but the structure of their broader social movement and these groups’ relations
with State authorities. Armed groups that are aligned to domestic State
authorities have attempted to position themselves as credible providers to their
constituencies. Public responses, including communiqués and street spreading of
disinfectants, were therefore particularly common in some countries. This
situation contrasted substantially with armed groups whose social movement was
very divided over religious authority. Internal divisions over religious legitimacy
and credibility were reflected in their divergences on COVID-19. Divergences on
COVID-19 were often, in these cases, the outcome of internal competition
between different religious authorities. Internal competition incentivizes
individual actors to develop a stronger theological reading to appear more
religiously rigorous, and therefore legitimate. Differences of positioning between
Islamist armed groups therefore do not stem from essentialist readings of their
theological methodologies but from broader political variables that we include in
our analyses.
The same arguments apply to the global and trans-border franchises.
Groups’ affiliates have been largely driven by their own position in armed
conflicts rather than the position of their patron. Franchises in charge of
populations have been more willing to take some measures. This was not the case
for the franchise groups that barely control territories in their areas of influence,
since they were not pressured to develop a position in the absence of territorial
control. This position could have been substantially different had the group been
in charge of populations.
Armed groups’ positioning must be understood more systematically,
beyond the individual positions of their leaders and ideological readings. Situating
these groups in their contexts and relations to one another and to the civilian
population reveals underlying factors that might not seem to be evident in the
first place, especially in the case of arguably “ideological” groups that appear to
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Figure 2. Structural and conjectural factors.

be more strongly committed to certain principles antagonistic to IHL and its
implementation (such as access to health care in the case of COVID).

Conclusion
Humanitarian crises present important specificities that shape the possibility of
engagement with armed groups and respond to crises like the COVID-19
pandemic. Many features of contemporary non-international armed conflicts
mentioned in this article are not necessarily new, especially foreign support for
armed groups, but their relevance has increased over the past decade. More
ideologically committed groups should not be essentialized. These groups are also
responsive to their environments, which shape their behaviour and political
positions beyond stated ideological commitments. This approach maintains a
healthy distance from the labels attached to these groups by their opponents or
the narratives actively promoted by themselves, which act as framing devices
obfuscating any attempt at engagement, be it for humanitarian purposes, or for
larger conflict transformation ambitions. The attempt to build a more systematic
understanding of armed groups in armed conflicts that the ICRC has developed
notably suggests that, regardless of ideological commitments and leanings,
establishing structures of governance is a major factor influencing these groups’
trajectories and informing avenues for engagement. First, these features play a
particularly prominent role when new crises occur, and armed groups must
respond quickly to new needs that they are not always equipped to cater for.
Second, by focusing on behaviour rather than supposed intentions, it puts
people’s need firmly at the centre of a neutral humanitarian planning process
before any other policy consideration. Although limited exceptions exist,
especially in the case of specific global franchises, these exceptions should not
conceal a much more frequent case in favour of calibrated dialogue and
collaboration in which respect for humanitarian considerations constitute the
minimum common ground.
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Introduction
It is no secret that non-international armed conflicts involving armed groups have
become the dominant form of armed conflict, while inter-State conflict has become
a rather exceptional occurrence.1 In this context, the International Committee of
the Red Cross (ICRC) identified, in its 2019 Challenges report, the “proliferation
of non-State armed groups” as a central feature of “the changing geopolitical
landscape of the last decade”.2 The realities of these present-day armed conflicts,
such as the protracted conflicts in the Central African Republic, Syria and
Colombia, demonstrate the detrimental impacts that they can have in terms of
human suffering, damage to property and displacement.3 It is clear that in such
contexts harms have resulted from the wrongful acts committed by both States
and non-State armed groups, which are parties to non-international armed conflicts.4
There has been gradual growth in awareness and recognition of the plight
of victims of armed conflict and of the need to provide reparations for the harmful
consequences that they have endured following violations of international law.5
Reparation for wrongs developed historically as a means of settling disputes
between offenders and victims; it is generally understood as involving the
obligation of a responsible person, or entity, to redress the injury caused as a
1

2

3

4

5

This article deals with any armed group which seeks to obtain certain political, social or other objectives as
a party to a non-international armed conflict, and which operates independently from States, as denoted in
the adopted term “non-State armed group”. ICRC, The Roots of Restraint in War, Geneva, December
2018, p. 13; Therése Pettersson, Stina Högbladh and Magnus Öberg, “Organized Violence, 1989–2018
and Peace Agreements”, Journal of Peace Research, Vol. 56, No. 4, 2019.
ICRC, International Humanitarian Law and the Challenges of Contemporary Armed Conflicts, Geneva,
October 2019, available at: https://shop.icrc.org/international-humanitarian-law-and-the-challenges-ofcontemporary-armed-conflicts-recommitting-to-protection-in-armed-conflict-on-the-70th-anniversaryof-the-geneva-conventions-pdf-en, p. 50 (all internet references were accessed in August 2021).
Centro Nacional de Memoria Histórica, ¡Basta Ya! Colombia: Memories of War and Dignity, Bogotá, June
2016, available at: http://centrodememoriahistorica.gov.co/descargas/informes2016/basta-ya-ingles/
BASTA-YA-ingles.pdf; International Crisis Group, Colombia’s Armed Groups Battle for the Spoils of
Peace, Brussels, October 2017, available at: https://www.crisisgroup.org/latin-america-caribbean/andes/
colombia/63-colombias-armed-groups-battle-spoils-peace; Human Rights Watch, Central African
Republic: Armed Group Kills 46 Civilians, Nairobi, July 2019, available at: https://www.hrw.org/news/
2019/07/18/central-african-republic-armed-group-kills-46-civilians; Amnesty International, “Nowhere
Is Safe for Us”: Unlawful Attacks and Mass Displacement in North-West Syria, London, May 2020,
available at: https://www.amnesty.org/en/documents/mde24/2089/2020/en/.
Annyssa Bellal, “Welcome on Board: Improving Respect for International Humanitarian Law Through the
Engagement of Armed Non-State Actors”, in Terry D. Gill, Tim McCormack, Robin Geis, Heike Krieger
and Christophe Paulussen (eds), Yearbook of International Humanitarian Law, Vol. 19, T.M.C. Asser
Press, The Hague, 2016, pp. 39–40; Report of the Secretary-General on the Protection of Civilians in
Armed Conflict, UN Doc. S/2020/366, 6 May 2020.
Theo van Boven, “Reparative Justice – Focus on Victims”, Netherlands Quarterly of Human Rights, Vol.
25, No. 4, 2007; Christine Evans, The Right to Reparation in International Law for Victims of Armed
Conflict, Cambridge University Press, Cambridge, 2012, pp. 1–2 and 233–236.

1034

Beyond the state of play: Establishing a duty of non‐State armed groups to provide
reparations

result of an unlawful act.6 Besides constituting a fundamental legal principle in
domestic legal systems, reparation has also gained a firm basis in international
law: first, as an inter-State mechanism and, later, as a broader responsibility
mechanism also addressed to certain non-State actors, particularly individuals
and international organizations.7 Under international law, the duty to repair is
one of the legal consequences which arises from the commission of an
internationally wrongful act by a responsible actor.8 Reparations generally seek to
restore the situation that existed before the wrong occurred, so-called full
reparation or restitutio in integrum, by way of a different range of forms,
including restitution, compensation, rehabilitation, satisfaction and guarantees of
non-repetition.9
The duty of wrongdoers to provide reparation has been recognized as an
important justice and accountability measure for victims of armed conflict or, in
the words of Judge Cançado Trindade, as “an imperative of justice”.10 This
notion is also reflected in the United Nations (UN) Basic Principles and
Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law (Basic Principles), which hold that “reparation is
intended to promote justice by redressing gross violations of international human
rights law or serious violations of international humanitarian law”, and more
broadly in the field of transitional justice.11 Within this context, the International
Criminal Court held that one of the purposes of reparations, besides redressing
the harm, is that they enable the Court to ensure that those responsible for
M. Cherif Bassiouni, “International Recognition of Victims’ Rights”, Human Rights Law Review, Vol. 6,
No. 2, 2006, p. 207; Pablo de Greiff, “Justice and Reparations”, in Pablo de Greiff (ed.), The Handbook of
Reparations, Oxford University Press, Oxford, 2006, p. 452; Liesbeth Zegveld, “Victims’ Reparation
Claims and International Criminal Courts: Incompatible Values?”, Journal of International Criminal
Justice, Vol. 8, No. 1, 2010, p. 81.
7 Rome Statute of the International Criminal Court, UN Doc. A/CONF.183/9, 17 July 1998 (entered into
force 1 July 2002), Art. 75; Permanent Court of International Justice (PCIJ), Factory at Chorzów
(Germany v. Poland), Series A, No. 17, Judgment (Merits), 13 September 1928, p. 29; International Law
Commission (ILC), Articles on Responsibility of States for Internationally Wrongful Acts, with
Commentaries, Yearbook of the International Law Commission, Vol. II, Part Two, 2001 (ARS), Art. 31;
ILC, Articles on the Responsibility of International Organizations, with Commentaries, Yearbook of the
International Law Commission, Vol. II, Part Two, 2011 (ARIO), Art. 31; Naomi Roht-Arriaza,
“Reparations Decisions and Dilemmas”, Hastings International and Comparative Law Review, Vol. 27,
No. 2, 2004, p. 157; M. C. Bassiouni, above note 6, pp. 206–207.
8 International Criminal Court (ICC), The Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/
06-3129-AnxA, Order for Reparations (Appeals Chamber), 3 March 2015, para. 2; ARS, above note 7,
Arts 28 and 31; ARIO, above note 7, Arts 28 and 31.
9 UNGA Res. 60/147, 21 March 2006, paras 18–23. Compare with the more restricted conceptualization in
ARS, above note 7, Arts 34–37. PCIJ, Factory at Chorzów Case (Merits), above note 7, p. 47; InterAmerican Court of Human Rights, Velásquez Rodríguez v. Honduras, Series C, No. 4, Judgment
(Merits), 29 July 1988, para. 166; International Court of Justice, Armed Activities on the Territory of the
Congo (Democratic Republic of the Congo v. Uganda), Judgment, ICJ Reports 2005, para. 259.
10 International Court of Justice, Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the
Congo), Judgment, Separate Opinion of Judge Cançado Trindade, ICJ Reports 2012, paras 32–34, 40
and 97.
11 UNGA Res. 60/147, above note 9, para. 15; Promotion of Truth, Justice, Reparation and Guarantees of
Non-Recurrence – Note by the Secretary-General, UN Doc. A/69/518, 14 October 2014, para. 11.
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serious crimes account for their acts.12 Importantly, reparations are one of the only
measures which are specifically designed to benefit the victims of armed conflict
directly, while acknowledging their suffering and needs, and attempting to
address the harms that they have endured.13 In other words, “reparations
constitute an effort that is explicitly and primarily carried out on behalf of
victims” and, in doing so, they go beyond the narrow focus of criminal
prosecution.14
The recognition that non-State armed groups have become one of the main
protagonists in present-day armed conflicts, and that they can cause significant
harm in the societies in which they operate as a result of their violations of
international humanitarian law, calls for holding these groups responsible vis-àvis their victims. This call is reinforced by the significance of this measure in
countering impunity. More specifically, it raises the question as to whether, like
the States that are party to these conflicts, armed groups should also hold a duty
under international law to make reparation for the harms they have inflicted on
their victims.15 However, as the UN Special Rapporteur on extrajudicial,
summary or arbitrary executions recently concluded, and as will be discussed in
further detail, “the current legal framework to hold them accountable has
unacceptably large deficits with regard to access to justice, remedies, and
reparations”.16
In tackling this question, the article begins by examining, in the next
section, the state of play of non-State armed groups’ possible duty of reparation
under current international humanitarian law. The remainder of this article
explores how such a duty could be operationalized as part of a future
responsibility regime, which involves determining how this duty could be
conceptualized and put into practice. In doing so, it makes a significant
contribution to the scholarly debate by clarifying some of the rules and principles
that could govern the content of armed groups’ international responsibility.
The discussion will first argue that the possible duty of non-State armed
groups to provide reparations is marked by uncertainty in international law and
needs clarification. The second part of the article will present a multi-faceted
proposal on how such a duty for armed groups could be operationalized as a
matter of lex ferenda, by arguing for the introduction of a cascading regime of
responsibility for reparation and an actor-specific approach. The analysis draws
12 ICC, Lubanga, above note 8, para. 2.
13 Lisa Magarrell, Reparations in Theory and Practice, International Center for Transitional Justice,
New York, 2007, available at: https://ictj.org/sites/default/files/ICTJ-Global-Reparations-Practice-2007English.pdf, p. 2.
14 Pablo de Greiff, “Repairing the Past: Compensation for Victims of Human Rights Violations”, in Pablo de
Greiff (ed.), The Handbook of Reparations, Oxford University Press, Oxford, 2006, p. 2; Ron Dudai,
“Closing the Gap: Symbolic Reparations and Armed Groups”, International Review of the Red Cross,
Vol. 93, No. 883, 2011, p. 787; Note by the Secretary-General, above note 11, para. 10.
15 Laura Íñigo Álvarez, “The Obligation to Provide Reparations by Armed Groups: A Norm under
Customary International Law?”, Netherlands International Law Review, Vol. 67, No. 3, 2020, p. 428.
16 Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions on Armed Non-State
Actors: The Protection of the Right to Life, UN Doc. A/HRC/38/44, 5 June 2018, para. 21.
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from existing approaches to reparations in the law of international responsibility
and from examples in practice. Simultaneously, the particularities that are
presented by these armed actors are taken into account, including some of the
responses that have developed thereto under international humanitarian law. To
conclude, the implications of the proposal will be considered.

Non-State armed groups and reparations under international
humanitarian law
It would appear logical that non-State armed groups, as such, should incur
international responsibility, and a resulting duty of reparation, where they violate
their well-established primary obligations under international humanitarian law.
Yet, this question is far from being settled. Indeed, there is, at present, no treaty
or legal instrument, nor any accompanying forum, that provides a normative and
institutional framework to hold armed groups internationally responsible for their
wrongful acts.
The ICRC Commentary of 2020 to Article 3 common to the four Geneva
Conventions confirms that “[i]nternational law is unclear as to the responsibility
of a non-State armed group, as an entity in itself, for acts committed by members
of the group”.17 Moreover, the ICRC Customary Law Study of 2005 recognizes
that such international responsibility could at least be argued but, at the same
time, indicates that it is particularly unclear to what extent armed groups are
under a duty to make full reparation.18 This study makes further reference to the
Articles on State Responsibility, drafted by the International Law Commission,
whose Commentary leaves the possibility open that an armed group may itself be
held responsible for breaches of humanitarian law by its forces.19 All in all, the
international responsibility of armed groups is neither firmly affirmed nor is it
rejected in the work of the ICRC and the International Law Commission,
respectively.
The question of responsibility also remains controversial in legal
scholarship. Some scholars argue that the international responsibility of non-State
armed groups in international humanitarian law has been recognized, and that
the contemporary debate should centre on issues such as attribution or content of
responsibility.20 However, this position is far from universal, and the majority of
scholars have been more careful in their assertions. Aside from arguing for the
17 ICRC, Commentary on the Third Geneva Convention, 2020, available at: https://ihl-databases.icrc.org/ihl/
full/GCIII-commentary, para. 931.
18 Jean-Marie Henckaerts and Louise Doswald-Beck (eds), Customary International Humanitarian Law,
Vol. 1: Rules, Cambridge University Press, Cambridge, 2005 (ICRC Customary Law Study), available
at: https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1, pp. 536 and 550.
19 ARS, above note 7, ILC Commentary to Art. 10, p. 52, para. 16.
20 Liesbeth Zegveld, The Accountability of Armed Opposition Groups, Cambridge University Press,
Cambridge, 2002, pp. 133–134; Marco Sassòli, “Taking Armed Groups Seriously: Ways to Improve
Their Compliance with International Humanitarian Law”, Journal of International Humanitarian Legal
Studies, Vol. 1, No. 1, 2010, p. 47. See e.g. Report of the International Commission of Inquiry on
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responsibility of armed groups and identifying increased support for such a
development, this latter group of scholars generally concludes that existing
practice is too scarce to draw any definite conclusion on the matter.21
At best, the wrongful conduct of non-State armed groups has been dealt
with through monitoring and sanctioning efforts by, for instance, the UN
Security Council, commissions of inquiry and other fact-finding missions, while
justice efforts have predominantly focused on holding individuals criminally
responsible for the crimes committed on the occasion of their membership to
such groups.22 From a reparative justice perspective, these initiatives remain
unsatisfactory, since they do not provide an avenue for victims to claim
reparations directly from responsible armed groups for the entire spectrum of
violations and harms caused.23 Moreover, the existing regime of State
responsibility does not remedy this situation in a satisfactory manner, since a
State is in principle not responsible for the wrongs committed by non-State
armed groups, unless the group is successful in establishing a new government or
State.24 Yet, this leaves the responsibility of unsuccessful groups unaddressed.
This state of play sits in stark contrast with a fundamental principle of
international law, in the words of the Permanent Court of International Justice:
“it is a principle of international law, and even a general conception of law, that
any breach of an engagement involves an obligation to make reparation”.25
Moreover, in contrast to armed groups, States, which are party to noninternational armed conflicts, hold a secondary obligation to make full reparation

21

22

23

24
25

Darfur, 25 January 2005, para. 175; Report of the Secretary-General’s Panel of Experts on Accountability in
Sri Lanka, 31 March 2011, para. 191.
Jann K. Kleffner, “The Collective Accountability of Organized Armed Groups for System Crimes”, in
Andre Nollkaemper and Harmen Gijsbrecht van der Wilt (eds), System Criminality in International
Law, Cambridge University Press, Cambridge, 2009, pp. 255–256; Veronika Bílková, “Establishing
Direct Responsibility of Armed Opposition Groups for Violations of International Humanitarian
Law?”, in Noemi Gal-Or, Cedric Ryngaert and Math Noortmann (eds), Responsibilities of the NonState Actor in Armed Conflict and the Market Place, Brill Nijhof, Leiden/Boston, 2015, pp. 276–277;
Kirsten Schmalenbach, “International Responsibility for Humanitarian Law Violations by Armed
Groups”, in Heike Krieger (ed.), Inducing Compliance with International Humanitarian Law: Lessons
from the African Great Lakes Region, Cambridge University Press, Cambridge, 2015, pp. 496–499;
Laura Íñigo Álvarez, Towards a Regime of Responsibility of Armed Groups in International Law,
Intersentia, Cambridge/Antwerp/Chicago, 2020, pp. 3, 181–182 and 216–217.
See for instance UNSC Res. 2277, 30 March 2016 (“Strongly condemns all armed groups operating in the
region and their violations of international humanitarian law”); UNSC Res. 2293, 23 June 2016; Report of
the Independent International Fact-Finding Mission on Myanmar, UN Doc. A/HRC/39/64, 12 September
2018, paras 54 and 66; Report of the Independent International Commission of Inquiry on the Syrian Arab
Republic, UN Doc. A/HRC/44/61, 2 July 2020, VI. L. Zegveld, above note 20, pp. 223–224; L. Íñigo
Álvarez, above note 21, pp. 35–36.
Katharine Fortin, “Armed Groups and Procedural Accountability: A Roadmap for Further Thought”, in
Terry D. Gill, Tim McCormack, Robin Geis, Heike Krieger and Christophe Paulussen (eds), Yearbook of
International Humanitarian Law, Vol. 19, T.M.C. Asser Press, The Hague, 2016, p. 159; Agata
Kleczkowska, “Filling the Gap: The New Regime of Responsibility for Armed Non-State Actors”,
Australian International Law Journal, Vol. 25, No. 1, 2018, pp. 150–151.
ARS, above note 7, Art. 10.
PCIJ, Factory at Chorzów (Germany v. Poland), Series A, No. 9, Judgment (Jurisdiction), 26 July 1927,
p. 21; PCIJ, Factory at Chorzów Case (Merits), above note 7, p. 29.
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for the injury caused by their internationally wrongful acts.26 As concluded by
Evans, “this illustrates a major lacuna in international humanitarian law”.27 More
specifically, it gives rise to a problematic responsibility gap, which manifests itself,
at the theoretical level, in terms of the asymmetry that exists between the primary
and secondary rules applicable to non-State armed groups, and, in practice,
because of the de facto impunity for certain violations of international law.28
However, important support for armed groups’ possible duty of reparation
can be found in the UN Basic Principles, which, as a key international soft law
instrument for reparations, has been referred to as “an international bill of rights
of victims”.29 Besides recognizing a State’s international obligation of reparation,
principle 15 holds:
[i]n cases where a person, a legal person, or other entity is found liable for
reparation to a victim, such a party should provide reparation to the victim
or compensate the State if the State has already provided reparation to the
victim.
Hence, the principle explicitly acknowledges that entities of a non-State nature could
be obliged to provide reparations for serious violations of international
humanitarian law: this could arguably include non-State armed groups.30
This preliminary conclusion finds support in Special Rapporteur van
Boven’s reflections on the process of discussions and negotiations of the Basic
Principles, in which he identified the question of non-State actors as one of the
main issues that came up.31 He reveals that there was general support for
obligating armed groups, which exercise effective control over a certain territory
and people, to make reparation on the basis of “legal liability”.32 However, the
Basic Principles’ scope was only extended in a “modest and cautious way”, which
indicates the drafters’ hesitance to make any conclusive decision on the matter.33
The latter consideration is also reflected in the adopted term “should”, in
principle 15, which was used where an international norm was deemed to be

26
27
28
29
30

ARS, above note 7, Art. 31; J. Henckaerts and L. Doswald-Beck, above note 18, Rules 149 and 150.
C. Evans, above note 5, p. 31.
V. Bílková, above note 21, p. 275.
M. C. Bassiouni, above note 6, p. 203.
Andrew Clapham, Human Rights Obligations of Non-State Actors, Oxford University Press, Oxford, 2006,
p. 73; Luke Moffett, “Beyond Attribution: Responsibility of Armed Non-State Actors for Reparations in
Northern Ireland, Colombia and Uganda”, in Noemi Gal-Or, Cedric Ryngaert and Math Noortmann
(eds), Responsibilities of the Non-State Actor in Armed Conflict and the Market Place, Brill Nijhof,
Leiden/Boston, 2015, p. 331; Paloma Blázquez Rodríguez, “Does an Armed Group Have an Obligation
to Provide Reparations to Its Victims? Construing an Obligation to Provide Reparations for Violations
of International Humanitarian Law”, in James Summers and Alex Gough (eds), Non-State Actors and
International Obligations, Brill Nijhof, Leiden/Boston, 2018, p. 409.
31 Theo van Boven, The United Nations Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations
of International Humanitarian Law, available at: https://legal.un.org/avl/pdf/ha/ga_60-147/ga_60-147_e.
pdf, pp. 1 and 3.
32 Ibid., p. 3.
33 Ibid.
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“less mandatory”.34 Despite the drafters’ attention to non-State armed groups, the
final text does not make this focus explicit. This can be explained by the
instrument’s emphasis on the situation of the victims, regardless of the State or
non-State identity of the perpetrator.35
Accordingly, principle 15 reflects an “emerging concept of the
responsibility” of armed groups under international humanitarian law.36 The
principle recognizes that these groups could potentially be liable to provide
reparations. The significance of this conclusion is reinforced by the status of the
Basic Principles, which were adopted by the UN General Assembly without a
vote. As pointed out by the International Law Commission, such resolutions
carry significant weight and “offer important evidence of the collective opinion of
its Members” for the identification of a rule of customary international law.37
Nevertheless, there exists little practice on the issue.38 Even so, compelling, and
recent, practice can be found in Colombia, where the 2016 peace agreement between the
government and the Revolutionary Armed Forces of Colombia–People’s Army
(Fuerzas Armadas Revolucionarias de Colombia–Ejército del Pueblo; FARC-EP)
ascribes a role to the non-State armed group in the reparations process on the basis of
the group’s responsibility for at least breaches of international humanitarian law.39
More concretely, the agreement states that “the FARC-EP as insurgent organization
that acted in the framework of rebellion, undertakes to contribute to the material
reparation of the victims and in general to their comprehensive reparation”.40
Indeed, the FARC-EP has acknowledged collective responsibility and has offered
public apologies on behalf of the group, among other measures.41 It builds on a
34 The Right to a Remedy and Reparation for Victims of Violations of International Human Rights and
Humanitarian Law – Note by the High Commissioner for Human Rights, UN Doc. E/CN.4/2003/63, 27
December 2002, para. 8.
35 Basic Principles, para. 3(c); Note by the High Commissioner for Human Rights, above note 34, Annex I,
para. 114; Marten Zwanenburg, “The Van Boven/Bassiouni Principles: An Appraisal”, Netherlands
Quarterly of Human Rights, Vol. 24, No. 4, 2006, pp. 646 and 650–652.
36 As observed by the Chairperson-Rapporteur: “[t]he Principles and Guidelines have been built on
international law and practice as they have evolved in the course of the development of the Principles;
thus, the emerging concept of the responsibility of non-State actors is reflected in the Principles and
Guidelines.” The Right to a Remedy and Reparation for Victims of Violations of International Human
Rights and Humanitarian Law – Note by the High Commissioner for Human Rights, UN Doc. E/CN.4/
2004/57, 10 November 2003, para. 13.
37 The General Assembly is a plenary organ of the UN with virtually universal participation. ILC, Draft
Conclusions on Identification of Customary International Law, with Commentaries, UN Doc. A/73/10,
2018, Commentary to Draft Conclusion 12, para. 2.
38 As concluded, in different instances, non-State armed groups’ international responsibility very much
constitutes “a textbook case”, or reparations were “rarely asked from armed groups and even more
rarely awarded to their victims”. M. Sassòli, above note 20, p. 47; International Law Association
Committee on Non-State Actors, Washington Conference: Non State Actors, 2014, p. 11.
39 Acuerdo Final para la Terminación del Conflicto y la Construcción de una Paz Estable y Duradera, 24
November 2016, pp. 127–128.
40 Ibid., p. 186 (author’s translation).
41 Ibid., p. 178; Sally Palomino, “Las FARC piden perdón en Bojayá por su peor masacre”, El País, 9
December 2015, available at: https://elpais.com/internacional/2015/12/08/colombia/1449531312_
778130.html; “Farc piden perdón por el atentado contra el club El Nogal en Bogotá”, El País, 13
February 2018, available at: https://www.elpais.com.co/proceso-de-paz/farc-piden-perdon-por-elatentado-contra-el-club-el-nogal-en-bogota.html.
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previously established transitional justice process that is regulated by the Justice and
Peace Law of 2005, which is said to represent “the ability of armed groups to be held
responsible for reparations”.42 Further support can be found in several peace and
other types of agreements concluded between States and armed groups in other
countries, such as the Philippines and Sudan.43 This latter agreement between the
Government of Sudan and the Justice and Equality Movement-Sudan provides that
“[t]he Parties shall expeditiously take measures to commence the payment of
compensation to returning IDPs [internally displaced persons], refugees as well as all
other victims of the conflict”.44 Moreover, other armed groups have included
measures akin to reparations in their own codes of conduct.45 Together, these
instances of practice contribute to laying the initial foundations for a duty of armed
groups to make reparation in cases of humanitarian law violations.46
Besides these contemporary examples, important historical precedent can
be found in the laws of insurgency and belligerency. Indeed, aspects of State
practice, from separated periods, demonstrate that these legal frameworks did not
exclude the possibility for States to claim reparations directly from armed groups,
especially those exercising control over territory beyond the influence of the State
concerned. Concrete examples of such practice can be found in the Spanish Civil
War, which was not recognized as a situation of belligerency, and the American
Civil War, among other instances.47 Fortin’s analysis of this practice demonstrates
that “the responsibilities that an armed group accrued by virtue of its control of
territory were not dependent on a declaration of belligerency per se. … during
the Spanish Civil War, Franco insurgents were regularly held bound by third
States to provide compensation for damages that they suffered to persons or

42 Justice and Peace Law of Colombia (Law 975 of 2005); L. Moffett, above note 30, p. 343. Judgment C-370/
06 of the Constitutional Court introduced the notion of “solidarity civil responsibility” of armed groups
into the Justice and Peace Law process. See Constitutional Court of Colombia, Case No. C-370/06,
Judgment, 18 May 2006, para. 6.2.4.4 (author’s translation).
43 Agreement on Peace between the Government of the Republic of the Philippines and the Moro Islamic
Liberation Front, 22 June 2001, Section B, paras 2–3.
44 Agreement between the Government of Sudan and the Justice and Equality Movement-Sudan on the Basis
of the Doha Document for Peace in Darfur, 6 April 2013, Art. 17, para. 43.
45 The “Basic Rules” of the New People’s Army (NPA) active in the Philippines include as one of their “Eight
Points of Attention”: “compensate all damages”. Similarly, the “Eight Codes of Conduct”, which governed
the interactions of Revolutionary United Front (RUF) fighters with civilians in Sierra Leone provided that
members “pay for everything that you demand or damage”. Finally, the National Liberation Army (ELN)
Code of War states that “[e]fforts shall be made … to make reparations where possible”. For the primary
sources, see Olivier Bangerter, “A Collection of Codes of Conduct Issued by Armed Groups”,
International Review of the Red Cross, Vol. 93, No. 882, 2011, pp. 489–490 and 497; Geneva Call, Their
Words: Directory of Armed Non-State Actor Humanitarian Commitments, available at: http://
theirwords.org/.
46 K. Schmalenbach, above note 21, p. 502.
47 See for examples Charles Rousseau, “La Non-Intervention en Espagne”, Revue de droit international et de
législation comparée, Vol. 19, No. 2, 1938, pp. 273–274 and 278–280; Roberto Ago, Special Rapporteur,
“Fourth Report on State Responsibility”, Yearbook of the International Law Commission, Vol. II, 1972,
p. 139, para. 181. The latter report refers, as “by far the most important cases”, to several formal
requests for reparation addressed to the Nationalist authorities by the British Government during the
Spanish Civil War, among other examples.
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assets”.48 Yet, for armed groups lacking territorial control, no similar support in State
practice has been identified.49
More recent evidence can be found in international practice. Although not
a consistent element in its reports, the Independent International Commission of
Inquiry on the Syrian Arab Republic recommended, in 2013, that armed groups
should provide “effective redress for victims based on international standards”.50
A similar call can be found in the 2005 report of the International Commission
of Inquiry on Darfur.51 Moreover, certain UN special rapporteurs recently
recognized that armed groups should provide reparations for their internationally
wrongful acts.52 Also some truth commissions recommended that non-State
armed groups might contribute in certain ways to reparations.53 The Commission
on the Truth for El Salvador most clearly recognized a duty to provide
reparations, material and moral, by the armed group concerned “where it is
found to have been responsible”.54
Overall, the discussion has indicated that the existence of a possible duty of
non-State armed groups to provide reparation for violations of international
humanitarian law remains characterized by uncertainty: it presents itself as being,
predominantly, a matter of lex ferenda. At the same time, the issue is considered
as being at an incipient stage in current international law. This conclusion
acknowledges that there is at least some legal precedent and recognition that
armed groups, particularly with control over territory, should provide reparations
when violating their primary obligations in situations of armed conflict. However,
it is simultaneously cognisant of the present lack of an established secondary
norm of international law to that end and the need for further clarification. In
moving beyond this present state of play, and responding to this need, the
remainder of the article will explore how a future duty of reparations by nonState armed groups could be operationalized. This process involves examining
how such a duty could be conceptualized and put into practice.

48 Katharine Fortin, The Accountability of Armed Groups under Human Rights Law, Oxford University Press,
Oxford, 2017, p. 156. See also Jochen Frowein, Das de Facto-Regime Im Völkerrecht, Carl Heymanns
Verlag KG, Cologne/Berlin, 1968, p. 84.
49 Sten Verhoeven, “International Responsibility of Armed Opposition Groups: Lessons from State
Responsibility for Actions of Armed Opposition Groups”, in Noemi Gal-Or, Cedric Ryngaert and
Math Noortmann (eds), Responsibilities of the Non-State Actor in Armed Conflict and the Market Place,
Brill Nijhof, Leiden/Boston, 2015, p. 297.
50 Report of the Independent International Commission of Inquiry on the Syrian Arab Republic, UN Doc.
A/HRC/22/59, 5 February 2013, para. 177(d).
51 Report of the International Commission of Inquiry on Darfur, above note 20, paras 175 and 600.
52 Report on the Protection of the Right to Life, above note 16, para. 94; Report of the Special Rapporteur on
the Promotion of Truth, Justice, Reparation and Guarantees of Non-Recurrence, UN Doc. A/HRC/42/45,
11 July 2019, para. 95.
53 Guatemalan Commission for Historical Clarification, Memory of Silence: Conclusions and
Recommendations, 1999, p. 49 para. 3 and p. 52 para. 23; Sierra Leone Truth and Reconciliation
Commission, Witness to Truth, Vol. 2, 2004, Ch. 3, p. 183 paras 429–432 and p. 199 para. 518.
54 Commission on the Truth for El Salvador, From Madness to Hope: The 12-Year War in El Salvador, UN
Doc. S/25500, 1 April 1993, p. 185.
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Operationalizing a duty of non-State armed groups to provide
reparations: A multi-faceted proposal
The law of State responsibility as a point of departure
As a first step, the methodology which is to frame the analysis needs to be
determined. It sets the approach for examining how the reparation rules and
principles, which could comprise a future regime of international responsibility of
non-State armed groups, could be operationalized. An evident point of departure
is the law of State responsibility, which has been referred to as “the paradigm
form of responsibility on the international plane”.55 Indeed, several scholars have
relied on this regime as a useful opening to explore the international
responsibility of armed groups: by way of analogical legal reasoning.56 Although
this kind of technique can be useful for filling legal gaps, it should not be
understood as a process of mechanically copying and pasting legal rules and
principles. The use of analogies instead constitutes a method of legal reasoning
based on an assessment of relevant similarities and differences.57
Certain similarities between non-State armed groups and States can
be noted, which suggest that the rules on State responsibility can constitute an
advantageous baseline. Both are collectivities with at least a minimum level of
organization, which allows them to engage as distinct entities in organized
armed violence of a degree of intensity that reaches the threshold of a noninternational armed conflict.58 Some armed groups control territory, in
which they may even exercise government functions akin to those of States.59
Moreover, armed groups are bound by the same primary obligations as States
under international humanitarian law applicable in non-international armed
conflict.60
However, while some non-State armed groups may display State-like
features and could potentially be bound by similar secondary rules as States,
others are characterized by their loose organizational structures, absence of any
55 James Crawford and Simon Olleson, “The Character and Forms of International Responsibility”, in
Malcolm Evans (ed.), International Law, 4th ed., Oxford University Press, Oxford, 2014, p. 444.
56 For example S. Verhoeven, above note 49; Ezequil Heffes and Brian Frenkel, “The International
Responsibility of Non-State Armed Groups: In Search of the Applicable Rules”, Goettingen Journal of
International Law, Vol. 8, No. 1, 2017, pp. 60–65; L. Íñigo Álvarez, above note 21, p. 90.
57 As explained by Ahlborn, the use of analogical reasoning generally involves the application of a legal rule
covering a specific case to a different case that is unregulated by law but has similar characteristics.
Christiane Ahlborn, “The Use of Analogies in Drafting the Articles on the Responsibility of
International Organizations an Appraisal of the ‘Copy-Paste Approach’”, International Organizations
Law Review, Vol. 9, No. 1, 2012, pp. 55–57; L. Íñigo Álvarez, above note 21, pp. 81–83.
58 International Criminal Tribunal for the former Yugoslavia, Prosecutor v. Tadić, Case No. IT-94-1-T,
Judgment (Trial Chamber), 7 May 1997, paras 561–562.
59 J. K. Kleffner, above note 21, p. 260. See e.g. Report of the Secretary-General’s Panel of Experts on
Accountability in Sri Lanka, above note 20, para. 33; Geneva Call, Administration of Justice by Armed
Non-State Actors, Geneva, August 2018, p. 5.
60 Sandesh Sivakumaran, The Law of Non-International Armed Conflict, Oxford University Press, Oxford,
2012, pp. 242–243; L. Íñigo Álvarez, above note 21, pp. 84–85.
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territorial control, and limited or lack of resources.61 With regard to reparations,
these observations present themselves as a challenge in terms of the varying
degrees of armed groups’ capacity to provide reparations: a key issue to be
further examined in the next section. For now, it suffices to preliminarily
conclude that there is a need to take account of these disparities that exist
between armed groups and States, as well as amongst armed groups themselves,
when elaborating a future system of responsibility.62
Thus, an exercise of analogical reasoning should respond to the
particularities presented by armed groups. This process will need to consider that
“subjects of law … are not necessarily identical in their nature or in the extent of
their rights”,63 and will potentially require the development of sui generis rules.64
Consequently, it may very well be that different rules govern the international
responsibility of distinct subjects.65 Even so, the proposed methodology keeps the
balance between facilitating a more consistent approach to responsibility in the
international legal system and, at the same time, giving consideration to armed
groups’ specific capacities.66
Correspondingly, the rules and principles on reparations included within
the law of State responsibility will be used as an initial starting point to frame a
possible duty to repair of armed groups. In addition, it is deemed beneficial to
consider the existing approaches to reparations in respect of other non-State actors,
particularly international organizations and individuals, as a supplementary source
of analysis.

The feasibility of holding non-State armed groups to reparations
Before examining the analogical application of the existing reparation standards
under international law to non-State armed groups, it is necessary to better
understand the particularities that characterize these groups and, particularly,
those that are of specific importance to the question of reparation.
61 Annyssa Bellal, “Establishing the Direct Responsibility of Non-State Armed Groups for Violations of
International Norms: Issues of Attribution”, in Noemi Gal-Or, Cedric Ryngaert and Math Noortmann
(eds), Responsibility of the Non-State Actor in Armed Conflict and the Market Place, Brill Nijhof,
Leiden/Boston, 2015, p. 307.
62 J. K. Kleffner, above note 21, p. 261; M. Sassòli, above note 20, p. 47; L. Íñigo Álvarez, above note 21, pp. 67,
85–86 and 90–91.
63 International Court of Justice, Reparation for Injuries Suffered in the Service of the United Nations,
Advisory Opinion, ICJ Reports 1949, p. 178.
64 V. Bílková, above note 21, pp. 279 and 284.
65 A similar approach guided the ILC in its work on the responsibility of international organizations. While
the Articles on State Responsibility were taken as the general model of international responsibility, it did
not imply a general presumption that the same principles apply. Instead, each principle was considered
from the specific perspective of the responsibility of international organizations, by taking account of
their internal diversity and their differences in comparison with States, amongst other issues. ILC
Commentary to the ARIO, above note 7, pp. 46–47, paras 3–7.
66 Alain Pellet, “International Organizations Are Definitely Not States. Cursory Remarks on the ILC Articles
on the Responsibility of International Organizations”, in Maurizio Ragazzi (ed.), Responsibility of
International Organizations, Martinus Nijhoff Publishers, Leiden/Boston, 2013, p. 53; L. Íñigo Álvarez,
above note 21, p. 91.
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Although some, but certainly not all, armed groups have State-like features,
such groups usually do not have the equivalent organizational capacity as States, nor
do they typically possess the same amount of resources.67 As argued by Moffett,
the “state is in the most appropriate position to carry out reparations as it has the
capacity, through its institutions, and the resources to provide effective remedies
to victims”.68 Correspondingly, scholars have indicated that armed groups may
lack the capacity to provide reparations to those victimized by their
internationally wrongful acts.69 Atrocities committed by these groups can result
in a vast and complex universe of victims, which could easily overwhelm their
practical capabilities to make reparation and, consequently, leave claims without
any prospect of success. Groups may, for instance, be indigent or lack the
monetary resources to even contribute in a significant manner to redress. Such
concerns are not surprising and are certainly not new; they have also been voiced
in the academic debates on the duty of reparation by other non-State actors,
particularly individuals and international organizations.70
The capacity of armed groups to provide reparations may also differ
significantly across groups. These capabilities necessarily tie in with a specific
group’s level of organization and resources. Armed groups may “range from
hierarchically complex, well-financed armed groups that exercise control over
large swathes of territory at one extreme, to minimally organized, poor, and
mobile groups at the other”.71 Moreover, a group’s level of organization may
fluctuate over the course of time. As indicated by Íñigo Álvarez, an armed group
can have a more rudimentary organization at the beginning of an armed conflict
and become more sophisticated in later years, or vice versa. Still, an armed group
must retain a minimum organized structure to be considered a party to a noninternational armed conflict for the purposes of international law.72 Additionally,
a group’s organizational structure may fragmentize, be absorbed into another
group or even dissolve.73 The unstable and temporary nature of armed groups
may render it difficult to bring reparation claims against the very group that is
responsible.74 Hence, the overall capacity of an armed group to fulfil a duty of
67 S. Verhoeven, above note 49, p. 299; Daragh Murray, Human Rights Obligations of Non-State Armed
Groups, Hart Publishing, Oxford, 2016, p. 172.
68 L. Moffett, above note 30, p. 325.
69 Cecily Rose, “An Emerging Norm: The Duty of States to Provide Reparations for Human Rights
Violations by Non-State Actors”, Hastings International and Comparative Law Review, Vol. 33, No. 2,
2010, pp. 309–310; R. Dudai, above note 14, pp. 785–786; L. Moffett, above note 30, p. 334.
70 Natalia Szablewska, “Non-State Actors and Human Rights in Non-International Armed Conflicts”, South
African Yearbook of International Law, Vol. 32, No. 1, 2007, p. 356; Octavio Amezcua-Noriega,
Reparation Principles under International Law and Their Possible Application by the International
Criminal Court: Some Reflections, Briefing Paper No. 1, Essex Transitional Justice Network, Essex,
August 2011, p. 8, para. 30; A. Pellet, above note 66, pp. 49–53.
71 ICRC, Strengthening International Humanitarian Law Protecting Persons Deprived of Their Liberty:
Concluding Report, Geneva, October 2015, p. 33.
72 L. Íñigo Álvarez, above note 21, pp. 87–88.
73 International Law Association Committee on Non-State Actors, above note 38, p. 10; L. Moffett, above
note 30, p. 334.
74 J. K. Kleffner, above note 21, p. 265; Zakaria Daboné, Le droit international public relatif aux groupes armés
non étatiques, Schulthess, Zürich, 2012, p. 192.
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reparation may vary significantly in comparison with other groups, may shift over
time and may even be rendered infeasible in practice.
While the discussion could lead some to conclude that reparations are
simply not relevant for armed groups, Dudai convincingly shows, on the basis of
examples from practice, that “at least in some cases, and in relation to at least
some forms of reparations, it would indeed be feasible to discuss the question of
reparations from armed groups”.75 Hence, instead of disregarding the issue, there
is a need to develop an approach which accommodates these differences in
organizational capacity amongst armed groups, and in comparison with States, to
ensure the effectiveness of a future regime of international responsibility. The
challenge is to come to abstract rules on reparations, which can be applied
generally and, at the same time, provide sufficient flexibility to respond to these
disparities.76 Ultimately, the approach should ensure that the normative
framework can be applied effectively on the ground, and avoid the creation of
legal fictions.77
In addition, victims may not only face difficulties in obtaining reparations
from armed groups due to their limited or lack of capacity, but they may also be
faced with their lack of willingness.78 Both issues call for the incorporation of a
mechanism in the proposed legal framework that guarantees, to the greatest
extent possible, the provision of redress to the victims, where a group lacks
capacity or willingness.79

Bridging the gap: The need for a cascading regime of responsibility
for reparation
A central element of the concept of reparation is the intrinsic relation that exists
between responsibility for internationally wrongful acts and the duty of the
responsible actor to provide reparations.80 Besides being encapsulated in judicial
decisions, this fundamental principle of international law is also found in other
international legal sources.81 The regime of State responsibility follows this
75 R. Dudai, above note 14, p. 786. Similarly, see L. Moffett, above note 30, p. 345.
76 J. K. Kleffner, above note 21, pp. 258 and 261. Compare with ARIO, above note 7, ILC Commentary to
Art. 2, p. 51, para. 15.
77 Antonio Cassese, International Law, 2nd ed., Oxford University Press, Oxford, 2005, pp. 12–13; Salvatore
Zappalà, “Can Legality Trump Effectiveness in Today’s International Law?”, in Antonio Cassese (ed.),
Realizing Utopia: The Future of International Law, Oxford University Press, Oxford, 2012, p. 106; Taki
Hiroshi, “Effectiveness”, in Rüdiger Wolfrum (ed.), The Max Planck Encyclopedia of Public
International Law, Oxford University Press, Oxford, 2013, para. 1. As put by Íñigo Álvarez: “[a]ny
potential system of responsibility will need to take into account these structural differences [between
armed groups] in order for such a framework to be realistic.” L. Íñigo Álvarez, above note 21, p. 67.
78 R. Dudai, above note 14, p. 786.
79 L. Moffett, above note 30, p. 346.
80 Ibid., p. 324; P. Blázquez Rodríguez, above note 30, pp. 416–417.
81 PCIJ, Factory at Chorzów Case (Merits), above note 7, p. 29; Inter-American Court of Human Rights, El
Amparo v. Venezuela, Series C, No. 28, Judgment (Reparations and Costs), 14 September 1996, para. 14;
International Court of Justice, Armed Activities on the Territory of the Congo, above note 9, para. 259;
African Court on Human and Peoples’ Rights, Comparative Study on the Law and Practice of
Reparations for Human Rights Violations, September 2019, p. 4.
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understanding, by conceptualizing the obligation of reparation as “the immediate
corollary of a State’s responsibility” or, in other words, “as an obligation of the
responsible State resulting from the breach”.82 The Articles on the Responsibility
of International Organizations reproduce this approach.83 The same intrinsic
relationship is also reflected in the reparations orders of the International
Criminal Court, which are “intrinsically linked to the individual whose criminal
liability is established in a conviction”.84
From this discussion, it logically follows that the violator of an international
norm, i.e. the responsible actor, should bear the primary duty to provide reparation.
Correspondingly, a strong argument can be made that a non-State armed group
should bear this primary duty for its own wrongful conduct in international law.
Such a proposition should not be deemed controversial, since it follows
established principles in international law, as has been previously demonstrated.
That being said, armed groups may lack the organizational capacity to
provide reparations, may only be capable of fully or partly contributing to certain
forms of reparation, or might simply cease to exist. Others may be unwilling to
take up responsibility for remedying the past. Therefore, a future regime of
responsibility should not make the provision of reparations to those who suffered
injury solely dependent upon such actors.
Similar considerations are reflected within the legal frameworks which
govern the duty of reparation by other non-State actors. The Articles on the
Responsibility of International Organizations include, for instance, an obligation
for the members of a responsible organization to enable it to fulfil its reparation
obligation.85 Similarly, the reparations scheme of the International Criminal
Court assigns a role to the Trust Fund for Victims where the convicted person’s
resources are insufficient, which has been the case regarding all reparations
orders issued thus far.86 This reality illustrates that reparations cannot be fully
dependent upon non-State perpetrators alone.87
In line with the underlying rationale of these approaches, the Basic
Principles assign a subsidiary role to the State with a view to mitigating the
difficulties that the provision of reparation by a non-State actor may experience.
82
83
84
85

ARS, above note 7, ILC Commentary to Art. 31, p. 91, para. 4.
See ARIO, above note 7, Art. 31.
ICC, Lubanga, above note 8, para. 20 (emphasis in original).
ARIO, above note 7, Art. 40(2); Paolo Palchetti, “Exploring Alternative Routes: The Obligation of
Members to Enable the Organization to Make Reparation”, in Maurizio Ragazzi (ed.), Responsibility of
International Organizations, Martinus Nijhoff Publishers, Leiden/Boston, 2013, pp. 304–305.
86 Rome Statute, above note 7, Art. 75(2); ICC, The Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/
04-01/06-2904, Decision Establishing the Principles and Procedures to Be Applied to Reparations (Trial
Chamber), 7 August 2012, para. 269; ICC, The Prosecutor v. Germain Katanga, Case No. ICC-01/04-01/
07-3728, Order for Reparations (Trial Chamber), 24 March 2017, para. 327; ICC, The Prosecutor v. Ahmad
Al Faqi Al Mahdi, Case No. ICC-01/12-01/15-236, Reparations Order (Trial Chamber), 17 August 2017,
para. 113; ICC, The Prosecutor v. Bosco Ntaganda, Case No. ICC-01/04-02/06-2659, Reparations Order
(Trial Chamber), 8 March 2021, para. 254; Miriam Cohen, Realizing Reparative Justice for
International Crimes: From Theory to Practice, Cambridge University Press, Cambridge, 2020, pp. 138,
141 and 146–147.
87 A. Pellet, above note 66, pp. 49–50; African Court on Human and Peoples’ Rights, above note 81, p. 13.
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Principle 16 holds that “States should endeavour to establish national programmes
for reparation and other assistance to victims in the event that the parties liable for
the harm suffered are unable or unwilling to meet their obligations.”88 This scheme
ensures that victims have access to redress either way.89 A similar position has been
echoed in other legal instruments, such as the Chicago Principles on Post-Conflict
Justice.90 Furthermore, this approach to non-State armed groups enjoys support in
international practice and legal scholarship.91
Building on this scheme, the territorial State could bear a subsidiary
responsibility to provide reparations for the wrongful acts of a non-State armed
group: as a matter of law92 or, at least, out of a sense of morality, where the
responsible group is unable or unwilling.93 Yet, it is clear that the character of
this form of responsibility would eventually determine the extent to which a State
could be legally compelled, where it lacks the political will, to step in. Regardless
of this concern, States have in some cases taken on, exclusively or along with the
concerned armed group, the provision of reparations to all victims of the
respective armed conflict.94 The State could carry out this role by, for instance,
creating a special trust fund, an administrative reparations programme, or
introducing a dedicated line in the annual budget.95 This approach reflects the
reality within the majority of conflict and post-conflict situations, namely that
reparations cannot be provided by perpetrators alone, and thereby, necessitating
the application of a comprehensive approach to reparations in order to address
the full range of needs.96 Additionally, the international community could
88 (Emphasis added).
89 Basic Principles, paras 3(c)–(d), 8 and 11(b); L. Moffett, above note 30, p. 331.
90 International Human Rights Law Institute, The Chicago Principles on Post-Conflict Justice, 2007, principle
3.3.
91 Report of the International Commission of Inquiry on Darfur, above note 20, paras 590–592; L. Moffett,
above note 30, p. 335 (he discusses Colombia and Uganda as examples of State practice); Francesca
Capone, Reparations for Child Victims of Armed Conflict, Intersentia, Cambridge, 2017, pp. 102–103;
P. Blázquez Rodríguez, above note 30, p. 428; Office of the United Nations High Commissioner for
Human Rights, Joint Statement by Independent United Nations Human Rights Experts on Human
Rights Responsibilities of Armed Non-State Actors, 25 February 2021, available at: https://www.ohchr.
org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=26797&LangID=E.
92 It remains unclear, in both practice and legal scholarship, whether a State should substitute, as a matter of
law, an armed group’s possible duty to repair. Annyssa Bellal, “Non-State Armed Groups in Transitional
Justice Processes: Adapting to New Realities of Conflict”, in Roger Duthie and Paul Seils (eds), Justice
Mosaics: How Context Shapes Transitional Justice in Fractured Societies, International Center for
Transitional Justice, New York, 2017, p. 243.
93 L. Magarrell, above note 13, pp. 10–11.
94 See Comprehensive Agreement on Human Rights (Guatemala), 29 March 1994, VIII; Peace Agreement
between the Government of Sierra Leone and the Revolutionary United Front of Sierra Leone (Lomé
Peace Agreement), 7 July 1999, XXIX; Mark Freeman and Iván Orozco, Negotiating Transitional
Justice: Firsthand Lessons from Colombia and Beyond, Cambridge University Press, Cambridge, 2020,
pp. 153–154.
95 Basic Principles, para. 16; Office of the United Nations High Commissioner for Human Rights, Rule-ofLaw Tools for Post-Conflict States: Reparation Programmes, New York/Geneva, 2008, p. 32; Report of the
Panel of Experts on Accountability in Sri Lanka, above note 20, p. 122.
96 Examples can be found in the approaches to reparations for victims of the Colombian armed conflict
within the context of Law No. 1448 of 2011, see Luke Moffett, Cheryl Lawther, Kieran McEvoy, Clara
Sandoval and Peter Dixon, Alternative Sanctions Before The Special Jurisdiction For Peace: Reflections
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provide further assistance in particularly weak and resource-scarce States through,
for instance, an international trust fund for victims.97 The redress offered by third
actors must be accompanied by an acknowledgment of victimhood in order to
ensure its reparative nature and to distinguish it from humanitarian assistance,
development or similar initiatives.98
From these considerations emerges a proposal for a cascading regime of
responsibility for reparation: the responsible armed group bears the principal
duty to provide reparation; the territorial State incurs a subsidiary responsibility,
to the extent that the group is unable or unwilling; and the international
community takes a potential additional role. In practice, the State may end up
taking a complementary role in the provision of reparations, where the
responsibility of the armed group is only partially exercised. As will be further
elaborated on in the next section, this might be the case when a group has the
capacity to contribute to the provision of reparations, but cannot do so fully. The
main objective of this cascading regime is to guarantee, to the greatest extent
possible, the required redress for victims.

Reparations from non-State armed groups: A way forward
The adequate forms of reparation required in a given case are usually determined on
the basis of the nature of the violation and the resulting harm that was caused, which
consequently frame the duty to provide reparation.99 This framing exercise does not
take the type of responsible entity into consideration.100 Although the rules on State
responsibility do allow some flexibility in how full reparation is to be achieved, by
introducing elements of equity and reasonableness, this does not go as far as
granting the possibility of restricting the quantum or quality of reparation owed
when it merely proves to be difficult for the wrongdoer to comply.101

97

98

99
100
101

on International Law and Transitional Justice, 2019, para. 141; Nelson Camilo Sanchez and Adriana
Rudling, Reparations in Colombia: Where To?, Policy Paper, 2019, pp. 29 and 31.
The UN Special Rapporteur on extrajudicial, summary or arbitrary executions suggested that an option is
for the international community to step in. It was recommended to States, under the auspices of the UN or
other international process, to established trust funds to ensure reparations for victims of armed groups.
Report on the Protection of the Right to Life, above note 16, paras 92 and 100(a).
Heidi Rombouts, Pietro Sardaro and Stef Vandeginste, “The Right to Reparation for Victims of Gross and
Systematic Violations of Human Rights”, in Koen de Feyter, Stephan Parmentier, Marc Bossuyt and Paul
Lemmens (eds), Out of the Ashes: Reparation for Victims of Gross and Systematic Human Rights
Violations, Intersentia, Antwerp/Oxford, 2005, p. 466.
International Court of Justice, Avena and Other Mexican Nationals (Mexico v. United States of America),
Judgment, ICJ Reports 2004, para. 119; Note by the Secretary-General, above note 11, para 31; African
Court on Human and Peoples’ Rights, above note 81, p. 2.
Carla Ferstman, International Organizations and the Fight for Accountability, Oxford University Press,
Oxford, 2017, pp. 68 and 84.
Ibid., p. 90. See ARS, above note 7, ILC Commentary to Art. 34, p. 96, para. 5. The ILC argued in a similar
manner regarding international organizations: “[i]t may be difficult for an international organization to
have all the necessary means for making the required reparation … that inadequacy cannot exempt a
responsible organization from the legal consequences resulting from its responsibility under
international law.” ARIO, above note 7, ILC Commentary to Art. 31, p. 77, para. 4.
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These practices are taken as the starting point in respect of reparations from
non-State armed groups. However, a proposal is made to still take account of a
responsible group’s organizational capacity to deliver the required forms of
redress when concretely applying the duty of reparation to that group, whilst
safeguarding the reparation that is owed through a subsidiary mechanism.
Although this proposal is not mirrored in the law of State responsibility, it
finds support in the current regulation of armed groups under the primary rules of
international humanitarian law. Indeed, the process of determining the scope of
primary obligations applicable to a particular armed group is not done in an
abstract manner. Instead, it includes an evaluation of that group’s level of
organization to ensure its normative capacity. More concretely, a greater body of
obligations will bind an armed group under Additional Protocol II, which
requires a higher degree of organization of that group, compared with an armed
group with a minimum level of organization, sufficient for the sole application of
common Article 3. As explained in the Boškoski case:
[t]his difference in the required degree of organisation is logical in view of the
more detailed rules of international humanitarian law that apply in Additional
Protocol II conflicts … By contrast, Common Article 3 reflects basic
humanitarian protections, and a party to an armed conflict only needs a
minimal degree of organisation to ensure their application.102
Thus, as observed by Sivakumaran, there is “a close nexus between the organization
of the armed group and the content of the applicable law”.103 This reasoning finds
support in the text of article 1(1) of Additional Protocol II, which holds that armed
groups should be under responsible command and in control over territory “as to
enable them … to implement this Protocol”. The ICRC Commentary recognizes
that the higher threshold for application has a “degree of realism”.104 The
Commentary submits that in such circumstances it can be reasonably expected
that the parties apply “the rules developed in the Protocol” given they have “the
minimum infrastructure required therefor”.105
The discussion shows that an armed group’s level of organization is used as
an indicator of its normative capacity to apply the imposed obligations under
international humanitarian law. This results in a differentiated approach to the
legal regulation of armed groups in terms of their primary obligations.106
Fundamentally, the international legal framework shows sensitivity towards
ensuring the reasonable feasibility of a group to fulfil its obligations. In doing so,

102 International Criminal Tribunal for the Former Yugoslavia, Prosecutor v. Boškoski and Tarčulovski, Case
No. IT-04-82-T, Judgment (Trial Chamber), 10 July 2008, para. 197.
103 S. Sivakumaran, above note 60, p. 185. Similarly Marco Sassòli, International Humanitarian Law, Edward
Elgar Publishing Limited, Cheltenham, 2019, para. 10.232.
104 Yves Sandoz, Christophe Swinarski and Bruno Zimmermann (eds), Commentary on the Additional
Protocols, ICRC, Geneva, 1987, para. 4470.
105 Ibid.
106 K. Fortin, above note 48, pp. 134–136 and 152–153; Tilman Rodenhäuser, Organizing Rebellion, Oxford
University Press, Oxford, 2018, pp. 12–13.
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it legally responds to the challenges posed by the heterogeneous nature of armed
groups, while rending the regulatory regime more realistic.107
A similar differentiated approach could inform the operationalization of
the possible obligations that arise for armed groups under the secondary rules of
international law, particularly vis-à-vis reparations. This has the potential to be a
viable solution to the capacity concerns which have been previously addressed.
There is no apparent reason why these considerations could not be extended to
the sphere of international responsibility.

Moving towards an actor-specific approach
Building on these findings, a proposal is made for an actor-specific approach to the
application of a duty of reparation to an armed group in a given case. This entails
that a case-specific evaluation is made of the level of organization and resources
of a responsible group, as indicators of its organizational capacity to comply with
the imposed duty. The objective of this evaluation is to determine the concrete
scope of the group’s duty of reparation, by considering two interrelated aspects.
The first aspect concerns the range of reparation forms which have been
requested from the responsible armed group in an effort to accomplish restitutio
in integrum. Under the proposed approach, an evaluation would help determine
which of these forms of reparation the group could actually provide for. For
instance, an armed group, which holds a limited degree of organization and
hardly any resources, may have been requested to provide satisfaction and
monetary compensation. However, an evaluation made under the actor-specific
approach might reveal that, due to its lack of capacity, the group is unable to
provide for both. As such, the actor might be primarily obliged to provide the
ordered measures of satisfaction, as their provision is within the group’s
capabilities. Yet, as will be demonstrated, this approach is contingent on the State
stepping in to ensure full reparation.
The second aspect concerns the conduct which is required to deliver a
particular form of reparation or, indeed, full reparation. In this regard, when an
armed group is not capable of fully satisfying the reparation ordered against it,
the group could be required to contribute to, or at least facilitate, the provision of
reparation by States or other actors. Mégret makes a similar argument with
regard to symbolic reparations and guarantees of non-repetition afforded by
responsible individuals. While certain forms of symbolic reparation may be
beyond their capacity, individuals could still help in bringing such reparation to
fruition. For example, although individuals might not be ordered to search for the
whereabouts of the disappeared altogether, they could still assist in that process
by sharing information on the matter.108

107 K. Fortin, above note 48, pp. 137 and 154–155.
108 Frédéric Mégret, “The International Criminal Court Statute and the Failure to Mention Symbolic
Reparation”, International Review of Victimology, Vol. 16, No. 2, 2009, pp. 137–138.
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Such reasoning is deemed equally relevant for non-State armed groups.
Similarly, a responsible armed group may not be capable of providing
rehabilitative services to victims residing under its control, but the group could at
least facilitate the delivery of such services by other actors through the granting of
access to these areas of the territory.109 A group could also contribute to
providing satisfaction to victims by at least disclosing information on certain
violations, which could be instrumental in a truth-seeking process.110 Finally, if
resources are limited, they can still be used to contribute, even symbolically, to
compensation, or the financing of other forms of reparation through, for
instance, a State-led fund or reparations programme.111
The majority of armed groups could probably provide certain reparation
forms in international law with more ease than others. It is likely that, for instance,
restitution by way of the return of wrongly seized property or satisfaction through
public apology commonly require a lesser degree of organizational capacity than
rehabilitation services and monetary compensation. Nonetheless, the discussion
demonstrates that poorly organized armed groups could still be able to contribute
to, or at least facilitate, the provision of these latter measures of reparation.
At the same time, the approach leaves room for the development of
adjusted or new reparation forms, which could accommodate the specific
capabilities of armed groups, by capitalizing on their collective efforts, skills and
knowledge in certain areas.112 Indeed, such examples can be found in Colombia,
where the FARC-EP has engaged in concrete actions, such as infrastructurerebuilding work in conflict-affected areas or humanitarian demining, with a view
of contributing to reparation.113 However, any attempt to think outside the box
needs to carefully guard the concept of reparation. This legal concept should not
109 Basic Principles, para. 21; Jann K. Kleffner and Liesbeth Zegveld, “Establishing an Individual Complaints
Procedure for Violations of International Humanitarian Law”, in Yearbook of International
Humanitarian Law, Vol. 3, 2000, p. 400. A practical example can be found in Geneva Call, Deed of
Commitment for the Prohibition of Sexual Violence in Situations of Armed Conflict and Towards the
Elimination of Gender Discrimination, available at: https://www.genevacall.org/wp-content/uploads/
2019/07/DoC-Prohibiting-sexual-violence-and-gender-discrimination.pdf, para. 4.
110 Basic Principles, para. 22(b); Lars Waldorf, “Ex-Combatants and Truth Commissions”, in Ana Cutter
Patel, Pablo de Greiff and Lars Waldorf (eds), Disarming the Past: Transitional Justice and Excombatants, Social Science Research Council, New York, 2009, pp. 120–121; Luke Moffett, Cheryl
Lawther, Kieran McEvoy, Clara Sandoval and Peter Dixon, above note 96, paras 130 and 132. Recent
examples can be found in the Colombian context, see Carolina Ávila, “La comisión de Farc que busca
a los desaparecidos”, El Espectador, 12 March 2019, available at: https://www.elespectador.com/
colombia-20/jep-y-desaparecidos/la-comision-de-farc-que-busca-a-los-desaparecidos-article/.
111 See for concrete examples Law No. 1448 of 2011 (Colombia), Art. 177(a); Sierra Leone Truth and
Reconciliation Commission, above note 53, p. 183; Note by the Secretary-General, above note 11, para.
57(b).
112 Correspondingly, the Basic Principles contain a non-exhaustive list of reparation forms, which allows for
other forms that might be more appropriate in a concrete case. M. Zwanenburg, above note 35, p. 666.
113 Acuerdo Final para la Terminación del Conflicto y la Construcción de una Paz Estable y Duradera, above
note 39, pp. 178–179; Kroc Institute for International Peace Studies, Segundo Informe sobre el Estado
Efectivo de Implementación del Acuerdo de Paz en Colombia diciembre 2016 – mayo 2018, 2018, p. 211;
Andrés Bermúdez Liévano, “Will Colombia’s FARC be Allowed to Clear Mines to Repair their
Victims?”, JusticeInfo.net, 2 March 2020, available at: https://www.justiceinfo.net/en/43929-willcolombia-farc-be-allowed-to-clear-mines-to-repair-their-victims.html.
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be stretched to any action that contributes to some form of development. Otherwise,
it risks being robbed of its specificity and significance.
All in all, the proposed approach takes account of armed groups’ varying
capabilities and thus results in a differentiated and case-sensitive application of
the duty to repair to such groups. Yet, as briefly raised, the viability of this actorspecific approach proposal is dependent on a crucial condition: the various forms
of reparation ordered, so as to secure full reparation, are to be guaranteed by the
subsidiary responsibility of the territorial State. In this conception, the State
would be prompted to contribute to the extent that the responsible armed group
lacks capacity. The well-established principle of full reparation would thus be
upheld, insofar possible regarding gross violations, by way of a division of
responsibility between the armed group and the State.114 Here, the actor-specific
approach ties in with the cascading regime of responsibility for reparation, as
presented in the previous section. At the same time, the provision of certain
forms of reparation, such as public apologies, cannot be substituted by the State.
As such, the role of the responsible group could prove to be indispensable.115
The justification for the proposed approach lies in the need to develop a
realistic normative framework, that reasonably ensures the effectiveness of the
reparation obligations imposed upon a non-State armed group. As previously
argued, this requires accommodating concerns over divergent capabilities of an
armed group, in comparison with States and other groups. Similar to the primary
rules of international humanitarian law, the proposed approach, based on
organizational capacity, allows for a matching of the international legal
framework with realities on the ground. It thereby responds to such concerns.
The notion that an armed group’s organizational capacity determines the
extent to which it is concretely bound to provide reparation raises the question as
to which indicia could be used to evaluate such capacity in a given case. The
International Criminal Tribunal for the former Yugoslavia has adopted a number
of indicative factors to assess the organization of an armed group, as part of the
two-fold test to determine the existence of a non-international armed conflict.
Some of these could form a useful starting point to develop evaluative indicia.
The group of factors which indicates that an armed group is able to speak with
one voice could, for example, display a group’s capacity to authoritatively provide
public apologies or acknowledge collective responsibility.116 Similarly, factors
which signal the presence of a command structure could be indicators of the
ability of a group to implement guarantees of non-repetition among its members,
e.g., by issuing and disseminating internal regulations.117 Further research is
114 N. Roht-Arriaza, above note 7, p. 158. Similarly, regarding the responsibility of international
organizations: “the principle of full reparation is not put in question”. See ARIO, above note 7, ILC
Commentary to Art. 31, p. 77, para. 3.
115 L. Íñigo Álvarez, above note 21, p. 197.
116 International Criminal Tribunal for the Former Yugoslavia, Boškoski, above note 102, para. 203.
117 Ibid., para. 199. A concrete manifestation can be found in the practice of the UN Security Council, which
has called upon parties to armed conflict to make and implement commitments to combat sexual violence,
which should include, among other things, the issuance of clear orders through chains of command
prohibiting sexual violence. UNSC Res. 1960, 16 December 2010, para. 5.
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needed on the specific forms of reparation and the different organizational
capacities that are required for an armed group to provide them. Dudai has, for
instance, identified several organizational features, such as internal cohesion,
discipline and strong leadership, which he views as being vital factors for the
feasibility of an armed group’s engagement in measures of truth-recovery and
symbolic reparation.118 Kleffner and Zegveld have argued, in their turn, that
credible rather than illusory reparative measures should be ordered; with regard
to monetary compensation, this could entail that the economic position of the
armed group is taken into account.119

Concluding observations
In going beyond the uncertainty that surrounds the existence of a duty to provide
reparations by non-State armed groups, the article has presented a multi-faceted
proposal on how this duty could be operationalized as part of a future regime of
international responsibility. This novel proposal responds to the particularities
presented by armed groups and aims to bring forward a realistic normative
framework which is grounded in existing approaches in international law and
practice. Moreover, a future domestic or international forum could apply this
framework to judicial or administrative reparations claims directed to armed
groups. It can also inform extra-judicial initiatives that address the question of
reparations, such as the work of truth commissions and peace negotiations with
armed groups.
The article has demonstrated that a possible duty of armed groups
to provide reparations for their internationally wrongful acts could be
conceptualized in a similar manner to that of States under international law. The
main difference lies in how this framework of abstract rules and principles is to
be put into practice, or rather, concretely applied to an armed group, by way of
the actor-specific approach and the cascading regime of responsibility for
reparation.
The proposal to adopt an actor-specific approach to the application of a
particular group’s duty to make reparation injects flexibility into the regulatory
framework, which assists in accommodating the specificities of a given case. This
actor-specific approach does not stray away from the existing methods to frame a
responsible entity’s duty of reparation, nor does it go as far as to argue that the
required redress should be restricted when it proves to be difficult for that entity.
Instead, the proposed approach involves making a case-specific assessment of the
responsible armed group’s level of organization and resources, as indicators of its
organizational capacity to comply with the obligations arising from its duty of
repair. The aim of this assessment is to determine the concrete scope of the

118 R. Dudai, above note 14, pp. 797–798.
119 J. K. Kleffner and L. Zegveld, above note 109, p. 399.
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group’s duty: in terms of the reparation forms it is required to grant and the extent
of its engagement in the provision of reparatory measures.
The subsidiary responsibility of the territorial State could be subsequently
triggered, as part of the proposed cascading regime of responsibility for
reparation, to the extent that an armed group lacks the capacity to comply with
its duty of reparation. Thus, the approach could result in a division of
responsibility between the group and the State. This scheme ultimately seeks to
safeguard the full provision of the required redress. The same subsidiary
mechanism is activated when a group would be unwilling to provide reparations.
Moreover, the international community could serve an important role in
providing supplementary assistance. Fundamentally, the proposal is premised on
the argument that reparations for victims of armed conflict cannot be solely
dependent on non-State armed groups.
This multi-faceted proposal implies that the well-established principle of
full reparation, as well as the five main forms of reparations included in the Basic
Principles, could be transposed to armed groups by analogy, without too many
modifications, but possibly requiring the substitution by the State in practice.120
At the same time, adjusted or new forms could be envisaged for armed groups.
This conception differs from other authors, who have emphasized certain forms
of reparation that supposedly come closer to the objective capabilities of nonState armed groups.121
In addition, the proposed approach accommodates all types of armed
groups, from highly organized groups which exercise control over a territory,
to groups which maintain a minimum level of organization, and thus, not solely
groups which resemble States. This inclusive approach differs from the tendency,
within international law, to emphasize the international responsibility of groups
with territorial control or State-like characteristics.122 In doing so, the potential
opening of a responsibility gap when a group no longer reaches this standard is
prevented. Indeed, as was demonstrated, a group’s level of organization is not
necessarily stable and may fluctuate over the course of an armed conflict. This
reality could bar victims from directly addressing a responsible group where it no
longer falls within the law of international responsibility. Instead, following the
proposed approach, victims of different types of armed groups are treated equally
under international law. Or, differently, all armed groups can be held
internationally responsible for their wrongful conduct.
120 Similarly J. K. Kleffner, above note 21, p. 264.
121 See Konstantinos Mastorodimos, Armed Non-State Actors in International Humanitarian and Human
Rights Law, Routledge, London/New York, 2016, p. 127; P. Blázquez Rodríguez, above note 30,
pp. 417–422.
122 In addition to the previous references to instances of State practice in situations of belligerency and
insurgency as well as to the Basic Principles’ drafting process, see ILC Commentary to draft Art. 14
ARS, pp. 91–92 paras 3–4 and pp. 98–99 para. 28, Yearbook of the International Law Commission, Vol.
II, 1975; Zakaria Daboné, “International Law: Armed Groups in a State-Centric System”, International
Review of the Red Cross, Vol. 93, No. 882, 2011, p. 412; Report of the Detailed Findings of the Group
of Eminent International and Regional Experts on Yemen, UN Doc. A/HRC/42/CRP.1, 3 September
2019, para. 868.
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Although the multi-faceted proposal could certainly be applied to a nonState armed group during an ongoing armed conflict, insofar that the responsible
group is still an identifiable entity, the matter is that reparations have been
usually claimed and provided for after a conflict has ended.123 Yet, post-conflict
reparations by an armed group constitute a complicated issue, since the group
will no longer legally exist in international law.124 Nonetheless, the proposal
presented in this article implies that victims could still call upon the subsidiary
responsibility of the State. It recognizes that reparations by armed groups will not
be feasible in all cases. Thus, the cascading regime of responsibility for reparation
seeks to provide victims to the extent possible with a final safety net.

123 Jemima García-Godos and Knut Andreas O. Lid, “Transitional Justice and Victims’ Rights before the End
of a Conflict: The Unusual Case of Colombia”, Journal of Latin American Studies, Vol. 42, No. 3, 2010,
pp. 487–488; K. Mastorodimos, above note 121, p. 133.
124 As explained by Zegveld, “The legal personality of armed opposition groups is based on their position as
parties to an internal armed conflict.” L. Zegveld, above note 20, p. 152.
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Abstract
Atrocities by non-State armed groups (NSAGs) often capture international attention,
but efforts to repair the harm they have caused are often overlooked. This article traces
out some of the practices and tensions in NSAGs making reparations during wartime
and in post-conflict transitions. It argues that engaging in reparations for acts
committed by NSAGs can not only encourage greater compliance with international
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humanitarian law but also build support amongst civilian populations during armed
conflict and facilitate ex-fighter reintegration at the end of hostilities. Drawing
from interviews with a number of armed groups, the article also suggests that
engaging with the armed group’s organization rather than just individuals
themselves can be an effective way to collectively mobilize a group’s motivation
and capacity to deliver on reparations, including recovery of disappeared persons,
restitution of property and apologies. As such, this article seeks to contribute to a
deeper understanding of reparation practices by NSAGs in order to see how
reparations can be mediated and a hierarchy of reparation obligations developed.
Keywords: non-State armed groups, reparations, rebel governance, transitional justice.

Under international law, it is well recognized that non-State armed groups (NSAGs)
have international humanitarian law (IHL) obligations when they are parties to
armed conflict. The question of whether they also have human rights obligations
has received increasing attention.1 Despite this, recognition of their obligations of
cessation and remedy have received less consideration and remain debateable.
There have been claims that reparations2 by NSAGs are a non-starter, in that
there are “virtually no instances” of them,3 victims are unable to claim them,4 or
it is unnecessary to seek redress from the perpetrators.5
Despite this, NSAGs do make reparations during wartime and in postconflict societies. Overlooking this practice disregards the purpose of reparations
as a form of justice and a political project, which acknowledges and alleviates as
far as possible victims’ harm by a responsible actor and can allow the reestablishment of social and moral relations between individuals and institutions.6
Neglecting reparations by NSAGs could prevent their victims from accessing an
effective remedy, such as the location of the remains of the disappeared.7
1

2
3
4
5

6
7

See Tilman Rodenhäuser, Organizing Rebellion: Non-State Armed Groups under International
Humanitarian Law, Human Rights Law, and International Criminal Law, Oxford University Press,
Oxford, 2018, pp. 154–157; Ben Saul, “Enhancing Civilian Protection by Engaging Non-State Armed
Groups under International Humanitarian Law”, Journal of Conflict & Security Law, Vol. 22, No. 1,
2017, p. 41.
Reparations refer to measures made by armed groups to make good on a wrong committed by them or
some form of suffering for which they are responsible.
Emanuela-Chiara Gillard, “Reparation for Violations of International Humanitarian Law”, International
Review of the Red Cross, Vol. 85, No. 851, 2003, p. 534.
Cecily Rose, “An Emerging Norm: The Duty of States to Provide Reparations for Human Rights
Violations by Non-State Actors”, Hastings International and Comparative Law Review, Vol. 33, No. 2,
2010, p. 309.
Maria José Guembe and Helena Olea, “No Justice, No Peace: Discussion of a Legal Framework regarding
the Demobilization of Non-State Armed Groups in Colombia”, in Naomu Roht-Arriaza and Javier
Mariezcurrena (eds), Transitional Justice in the Twenty-first Century, Cambridge University Press,
Cambridge, 2006, p. 136.
See Pablo de Greiff, “Justice and Reparations”, in P. de Greiff (ed.), Handbook of Reparations, Oxford
University Press, Oxford, 2006.
Ron Dudai, “Closing the Gap: Symbolic Reparations and Armed Groups”, International Review of the Red
Cross, Vol. 93, No. 883, 2011, p. 785.
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Accordingly, reparations not only benefit victims, but this article argues that they
can also be beneficial to NSAGs in managing their relations with civilians during
conflict, their political constituencies and their reintegration at the end of
hostilities.8 Reparations can help NSAGs to improve their image and recalibrate
their wrongdoings as not simply sources of shame and humiliation, but as an
opportunity to make amends.
Importantly, NSAGs making reparations for their violations and
acknowledging their wrongdoing could be a pragmatic way for them to enhance
their respect for and internalization of humanitarian norms.9 Approaching the
issue from a practice perspective, seeing through the eyes of armed groups and
drawing from their ideology, world view or customs may be conducive to
improving their ownership of and buy-in to humanitarian law.10 Ignoring NSAG
compliance with humanitarian law through focusing only on States risks the
legitimacy of humanitarian law mechanisms by making them appear to be Statebiased.11 This article positions the discussion of reparations within the increasing
literature on civilians’ agency and their relationship with armed groups during
conflict, rebel governance and transitional justice.
Despite the growing attention to NSAGs, there has been little analysis aimed
at developing a theoretical or pragmatic approach to link their legal responsibility
under IHL, or arguably under human rights law, with secondary rules of
reparations.12 Indeed, there has been “no concentrated effort to develop either a
normative doctrine or practical modalities to enable armed groups to provide
measures of reparations to their victims”.13 This article provides some content to
fill these gaps, not just in abstract terms, but by examining their practice in making
reparations during and post-conflict. It will draw from interviews with sixteen
NSAGs from nine countries,14 the broader academic literature, and primary
materials including codes of conduct, internal policies and communiqués.
The article begins by briefly outlining the possible legal basis of obligations
of NSAGs to make reparations under IHL and human rights law. It finds that there
are limitations in speaking of secondary obligations for NSAGs to make reparations
despite being responsible for violations. As a result, it suggests that there could be a
8

9
10
11
12
13
14

NSAGs may make amends to enemy fighters, especially at the end of hostilities, but this may be difficult, as
it requires them to acknowledge their responsibility and the victimhood of their enemy. See “Colombian
Ex-Farc Rebels ‘Ashamed’ of Kidnappings”, BBC News, 15 September 2020, available at: www.bbc.co.uk/
news/world-latin-america-54160284 (all internet references were accessed in July 2021).
B. Saul, above note 1, p. 64.
Katharine Fortin, “Armed Groups and Procedural Accountability: A Roadmap for Further Thought”,
Yearbook of International Humanitarian Law, Vol. 19, 2016, p. 158.
Pascal Bongard and Jonathan Somer, “Monitoring Armed Non-State Actor Compliance with
Humanitarian Norms: A Look at International Mechanisms and the Geneva Call Deed of
Commitment”, International Review of the Red Cross, Vol. 93, No. 883, 2011, p. 675.
See Laura Íñigo Álvarez, Towards a Regime of Responsibility of Armed Groups in International Law,
Intersentia, Cambridge, 2020.
Ron Dudai and Kieran McEvoy, “Thinking Critically about Armed Groups and Human Rights Praxis”,
Journal of Human Rights Practice, Vol. 4, No. 1, 2012, p. 18.
Interviewees came from Nepal, Ethiopia, Peru, Colombia, Lebanon, Guatemala, Uganda, Northern Ireland
and South Sudan, and included foot soldiers and senior commanders involved in peace negotiations, men
and women, and indigenous and former child soldiers.
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hierarchy of reparations based on the capacity of the group and to see such measures
as a mediated solution rather than just a legal obligation. The article then explores
the literature around violence and restraint, which provides a more complex picture
of relationships between NSAGs and civilians during conflict. The second section
discusses the incentives of NSAGs to make reparations during conflict on
ideological grounds, for the purposes of maintaining or improving governance, or
to restore the image of the group. This discussion also recognizes that there are a
number of challenges, risks and costs in practice. The third section critically
reflects on the practice of NSAGs making reparations in post-conflict societies,
where hostilities have ended and where there may be more political space to
speak of reparations. The article concludes by discussing how to move forward
on reparations by armed groups and to build ownership of NSAGs in making
amends for violence.

Reparations, non-State armed groups and international law
Legal analysis on NSAGs and reparations has concentrated on such actors’
responsibility and obligations under international law.15 A detailed examination
of the law and NSAGs is beyond the scope of this article.16 Instead, the article
intends to take a different perspective by drawing on interviews with NSAGs in
order to make a unique contribution to their role on reparations. This bottom-up
perspective contrasts with the international law position, which remains reluctant
to bestow legitimacy on such groups due to the risks of justifying their violence
or undermining the authority of the State; this approach prevents their inclusion
into the international legal order.17 Yet non-international armed conflicts have
been the main form of armed conflict since the Second World War.18 Neglecting
the responsibility of NSAGs is potentially “dangerous”.19 NSAGs can project
power, control territory, provide services and conduct their own courts, which
can make them appear like a State within their own jurisdiction. This means that
some NSAGs have governed millions of individuals, whereas others have been
embedded in communities for years or even decades.
15 See Liesbeth Zegveld, The Accountability of Armed Organised Groups in International Law, Cambridge
University Press, Cambridge, 2002.
16 See the article by Olivia Herman in this issue of the Review.
17 Daragh Murray, “Engaging Armed Groups through the Development of Human Rights Obligations:
Incorporating Practice, Motivation and Ideology to Promote Compliance with International Law”,
Yearbook of International Humanitarian Law, Vol. 19, 2016, p. 124.
18 In the city of Misrata, Libya, in 2011, 236 armed groups were operating at one point. See Brian McQuinn,
After the Fall: Libya’s Evolving Armed Groups, Small Arms Survey Working Paper No. 12, 2012, p. 13. In
2018 there were fifty-one non-international armed conflicts, seven international armed conflicts and
eleven belligerent occupations globally: see Annyssa Bellal, The War Report: Armed Conflicts in 2018,
Geneva Academy of International Humanitarian Law and Human Rights (Geneva Academy), Geneva,
2019, pp. 32–34. See also ICRC, ICRC Engagement with Non-State Armed Groups: Why, How, for
What Purpose, and Other Salient Issues, ICRC Position Paper, Geneva, March 2021.
19 Andrew Clapham, The Rights and Responsibilities of Armed Non-State Actors: The Legal Landscape and
Issues Surrounding Engagement, Geneva Academy, Geneva, 2010, p. 3.
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The language of NSAGs’ legal obligations assumes that these entities are
coherent actors for conceptual and practical purposes. However, their heterogeneity,
ambiguity and even transience of capacity and existence besets this frame of
analysis. NSAGs, rebels and insurgents remain undefined in international law.20
NSAGs can include armed liberation fighters holding vast swathes of territory,
paramilitary or community-based defence organizations, small gangs or mafias
controlling a few blocks in a city, and even mercenary groups.21 Rodenhäuser
suggests that NSAGs are now “less structured, fragmented, or operating in loose
coalitions and with diverse agendas”.22 Indeed, the heterogeneous nature and
multitude of armed groups makes a one-size-fits-all approach under international
law problematic.23 In human rights law, NSAGs cannot become parties to human
rights conventions.24 Their human rights obligations remain contested; practice
suggests that certain ones exist in the exceptional circumstances where such
groups control territory and fulfil State-like or government-like functions.25
For States, obligations to make reparations for the conduct of NSAGs only
arise where such conduct is attributable to the State. Moreover, if an NSAG becomes
the new government of the State, its past violations now become the responsibility of
the State. While this rule was crafted with accountability in mind,26 it is unlikely to
include situations where the armed group engages in a power-sharing arrangement
or takes power through democratic elections.27 Before the International Criminal
Court, individual members of NSAGs can be held criminally responsible for
20 Jean D’Aspremont, “Rebellion and State Responsibility: Wrongdoing by Democratically Elected
Insurgents”, International and Comparative Law Quarterly, Vol. 58, No. 2, 2009, p. 433; L. Zegveld,
above note 15, p. 134.
21 Annyssa Bellal, “Non-State Armed Groups in Transitional Justice Processes: Adapting to New Realities of
Conflict”, in Roger Duthie and Paul Seils (eds), Justice Mosaics: How Context Shapes Transitional Justice in
Fractured Societies, International Center for Transitional Justice, New York, 2017, p. 237.
22 T. Rodenhäuser, above note 1, p. 1.
23 Under Article 3 common to the Geneva Conventions, armed groups would have to satisfy the condition of
being under an organized command and the conflict reaching a sufficient intensity without the
requirement for territorial control. See International Criminal Tribunal for the Former Yugoslavia,
Prosecutor v. Tadić, Case No. IT-94-1-AR72, Decision on the Defence Motion for Interlocutory Appeal
on Jurisdiction, 2 October 1995, para. 70, and Case No. IT-94-1, Judgment, 7 July 1997, para. 562;
International Criminal Court, Prosecutor v. Lubanga, Case No. ICC-01/04-01/06-2842, Judgment, 14
March 2012, para. 538. Article 1 of Additional Protocol II also sets out its material scope of application
as being those circumstances where an armed group exercises control over territory and is able “to
carry out sustained and concerted military operations and to implement this Protocol”.
24 See Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in
Armed Conflict, 2000, Art. 4; Convention for the Protection and Assistance of Internally Displaced
Persons in Africa, 2009; Committee on the Elimination of Discrimination against Women, General
Recommendation No. 30, “Women in Conflict Prevention, Conflict and Post-Conflict Situations”,
2013; African Commission on Human and People’s Rights, General Comment No. 4, “The Right to
Redress for Victims of Torture and Other Cruel, Inhuman or Degrading Punishment or Treatment
(Article 5)”, 2017.
25 Alexander Breitegger, “The Legal Framework Applicable to Insecurity and Violence Affecting the Delivery
of Health Care in Armed Conflicts and Other Emergencies”, International Review of the Red Cross, Vol.
95, No. 889, 2014, pp. 100–104. See also the article by Olivia Herman in this issue of the Review.
26 International Law Commission, Draft Articles on the Responsibility of States for Internationally Wrongful
Acts, 2001, Art. 10, p. 51; J. D’Aspremont, above note 20, pp. 438–439.
27 See Luke Moffett, “Beyond Attribution: Responsibility of Armed Non-State Actors for Reparations in
Northern Ireland, Colombia and Uganda”, in Noemi Gal-Or, Cedric Ryngaert and Math Noortmann
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international crimes and held liable for reparations.28 However, they are often too
indigent to provide reparations.29 Accordingly, international law continues to
inadequately articulate the appropriate parameters for the responsibility of
NSAGs for reparations.30
NSAGs’ obligations to make reparations under international law remain
tenuous. IHL provides for a limited scope of reparations of only compensation
for violations during international armed conflicts under Article 91 of Additional
Protocol I, which does not apply to NSAGs and non-international armed
conflicts. Moreover, IHL is silent on an individual’s right to reparation,
enforcement mechanisms against States, and the applicability of compensation
rules for non-international armed conflicts.31 This may be slowly changing.32
Human rights law more clearly articulates States’ obligation to provide
reparations to all victims of gross violations of human rights, in light of the
principle of subsidiarity of the State to ensure an effective remedy, with only softlaw declarations for NSAGs to have similar obligations. For instance, the 2005
UN Basic Principles speak of the liability of a “person, legal entity or other
entity” to provide reparations to victims or to indemnify the State where it has
already done so.33 Indeed, the issue seems a circular one that situates the analysis
from a State-centric perspective, rather than being about ensuring an effective
remedy for victims.34 Commissions of inquiry increasingly call upon NSAGs to
make reparations for such violations through State programmes.35 Indeed, one
commander of the Revolutionary Armed Forces of Colombia – People’s Army
(Fuerzas Armadas Revolucionarias de Colombia – Ejército del Pueblo, FARC-EP)
argued this point because, during war, violence “got out of the hands of many

28
29
30
31
32

33

34
35

(eds), Responsibilities of the Non-State Actor in Armed Conflict and the Market Place, Brill, Leiden and
Boston, MA, 2015.
Rome Statute of the International Criminal Court, 1998 (Rome Statute), Art. 75(2).
See Luke Moffett and Clara Sandoval, “Tilting at Windmills: Reparations and the International Criminal
Court”, Leiden Journal of International Law, 2021 (forthcoming).
Agnes Callamard, “Towards International Human Rights Law Applied to Armed Groups”, Netherlands
Quarterly of Human Rights, Vol. 37, No. 1, 2019, p. 100.
Additional Protocol I, Art. 91, building upon Hague Convention IV, Art. 3. See Liesbeth Zegveld,
“Remedies for Victims of Violations of International Humanitarian Law”, International Review of the
Red Cross, Vol. 85, No. 851, 2003, p. 507.
See Lawrence Hill-Cawthorne, “Rights under International Humanitarian Law”, European Journal of
International Law, Vol. 28, No. 4, 2017, pp. 1211–1212; International Law Association Committee on
Reparation for Victims of Armed Conflict, Res. 2, “Declaration of International Law Principles on
Reparation for Victims of Armed Conflict (Substantive Issues)”, 2010, Art. 5(2).
See UNGA Res. 60/147, “Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law”, UN Doc. A/RES/60/147, 16 December 2005, Principles 15–16; Clara
Sandoval, “International Human Rights Adjudication, Subsidiarity and Reparation for Victims of
Armed Conflict”, in Cristián Correa, Shuichi Furuya and Clara Sandoval, Reparation for Victims of
Armed Conflict, Max Planck Trialogues, Cambridge University Press, Cambridge, 2020, p. 182; and see
the article by Olivia Herman in this issue of the Review.
A. Clapham, above note 19, p. 24.
Human Rights Council, Report of the Independent International Commission of Inquiry on the Syrian Arab
Republic, UN Doc. A/HRC/42/51, 15 August 2019, p. 19; Human Rights Council, Situation of Human
Rights in Yemen: Report of the Detailed Findings of the Group of Eminent International and Regional
Experts on Yemen, UN Doc. A/HRC/42/CRP.1, 3 September 2019, para. 868 and p. 225.
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people and … things happened that never should have happened. … [I]f someone
killed another person then that money has to be from that person; that doesn’t make
sense. The State will always be primarily responsible for such reparation.”36 Simply
holding NSAGs responsible for reparations for all violations in the same way as a
State overlooks the “idiosyncratic” nature of each group.37 A hierarchy of
reparation obligations for NSAGs may better fit their capacity, while avoiding
minimal compliance through voluntary contributions would also complement
more adequately funded and supported State-run reparation programmes.
Instead of proliferating the legal regimes as they currently are and trying to
making NSAGs fit them, it may be more productive to consider the practice of
armed groups in order to help discern a hierarchy of reparation obligations that
can slot into a State domestic reparation programme.38 Sassòli suggests a sliding
scale of obligations, reflecting the organization of the armed group and the
stability of its control over territory, corresponding with an increasing
applicability of IHL.39 Mastorodimos suggests different layers of human rights
obligations based on an NSAG’s capacity.40 In light of both of these arguments, a
hierarchy of secondary obligations for reparations could be explored for NSAGs
based on their organization, control of territory and capacity, ranging from
medical rehabilitation to compensation or memorials. These would not displace
the State’s obligation to establish a reparation programme. Fortin proposes that
obligations could be shared between two duty holders, such as a State and an
NSAG, based on their “capabilities and immediate relevance”, which could reflect
the limited capacity of NSAGs to provide reparations.41 We should be cautious in
crafting reparation obligations for NSAGs in terms of creating institutional
isomorphism by comparing them to State obligations and requiring NSAGs to
provide “full” reparations.42 Alternative accountability mechanisms may be more
effective in getting an armed group to internalize norms through more “tailormade” solutions that focus on “social interaction”, such as the Geneva Call Deeds
36 Interview with female FARC-EP commander, Bogotá, 27 February 2019.
37 Jann K. Kleffner, “The Collective Accountability of Organized Armed Groups for System Crimes”, in
Harmen van derWilt, André Nollkaemper, M. M. Dolman and Jann K. Kleffner (eds), System
Criminality in International Law, Cambridge University Press, Cambridge, 2009, p. 261.
38 Ezequiel Heffes and Brian Frenkel, “The International Responsibility of Non-State Armed Groups: In
Search of the Applicable Rules”, Goettingen Journal of International Law, Vol. 8, No. 1, 2017, p. 69.
39 Marco Sassòli, “Introducing a Sliding-Scale of Obligations to Address the Fundamental Inequality
between Armed Groups and States?”, International Review of the Red Cross, Vol. 93, No. 882, 2011,
p. 430. Bellal and Rodenhäuser argue that the greater the capacity, the greater the expectation to fulfil
human rights obligations in order to avoid protection gaps. Annyssa Bellal, “Establishing the Direct
Responsibility of Non-State Armed Groups for Violations of International Norms: Issues of
Attribution”, in N. Gal-Or, C. Ryngaert and M. Noortmann (eds), above note 27, pp. 308–309; and
T. Rodenhäuser, above note 1, pp. 148–149.
40 Konstantinos Mastorodimos, Armed Non-State Actors in International Humanitarian and Human Rights
Law, Ashgate, Farnham, 2016, p. 185.
41 Katharine Fortin, The Accountability of Armed Groups Under Human Rights Law, Oxford University
Press, Oxford, 2017, p. 67.
42 Paloma Blázquez Rodríguez, “Does an Armed Group Have an Obligation to Provide Reparations to Its
Victims?”, in James Summers and Alex Gough (eds), Non-State Actors and International Obligations,
Brill, Leiden, 2018, p. 424.
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of Commitment.43 This is not to suggest that such measures taken by NSAGs have a
lesser value than those provided to State victims, but we have to recognize that they
will be more limited. Nevertheless, NSAG reparations can have a particular benefit
or “added value”, such as the return of a family home, guarantees of safe passage for
a displaced family or public acknowledgement that a person killed was not an
informer.
The value in calling such remedial measures “reparations” is that it
provides a moral baseline and normative content of what they should include,
such as victim participation, non-discrimination and appropriate forms. Victim
participation ensures that those most affected can have input to effectively shape
the appropriate forms of reparations. Non-discrimination aims to mitigate further
secondary harms or exclusion of certain groups or people from reparations.
Appropriate forms of reparation refer to measures that can contribute “as far as
possible”44 to remedying victims’ suffering. This offers an interpretative tool to
guide the progressive development of NSAGs’ responsibility in international law
and to ensure that reparations are adequate and effective in remedying victims’
harm.45 Moreover, such measures are a way to end impunity for violations by
asking NSAGs to engage in self-reflection on the harm they have caused and the
human cost of their actions. To an extent this may seem utopian, but armed
groups instrumentally use restraint and violence. It also reflects the increasing
practice of armed actors to provide reparations in conflict situations in order to
alleviate victims’ suffering.46 A number of armed groups we spoke to recognized
and practiced reparation in order to “get closer to the civilian population”,47 with
others having a “culture of compensation” as something “for our own benefit as
people need to support the war effort”.48
Relying only on international law to delimit the scope of violations for
reparations when dealing with NSAGs is also problematic as it neglects the
smaller, but impactful, harms that civilians suffer. For instance, one FARC-EP
commander recalled how his company of 120 fighters moved through a farmer’s
field and picked some of the berries along the way. While each fighter only took
a handful, for the farmer it amounted to a few kilos of produce. To avoid
43 K. Fortin, above note 10, pp. 175–176. Geneva Call’s four Deeds of Commitment cover landmines and
explosive weapons, child protection and education, sexual violence and gender discrimination, and
health care; see Geneva Call, “How We Work”, available at: www.genevacall.org/how-we-work/. See
also Pascal Bongard and Ezequiel Heffes, “Engaging Armed Non-State Actors on the Prohibition of
Recruiting and Using Children in Hostilities: Some Reflections from Geneva Call’s Experience”,
International Review of the Red Cross, Vol. 101, No. 911, 2019.
44 Permanent Court of International Justice, Germany v Poland, “The Factory at Chorzow”, File E.c.XIII,
Docket XIV:I, Judgment No. 13 (Claim for Indemnity, Merits), 13 September 1928, para. 125. The
2005 UN Basic Principles, Principles 19–23, outline the five forms of restitution, compensation,
rehabilitation, satisfaction, and guarantees of non-repetition. This is developed from practice of States
and jurisprudence of human rights courts, reflecting their obligations to ensure and respect human rights.
45 L. Í. Álvarez, above note 12, pp. 194–195.
46 Ibid., p. 161.
47 Interview with Túpac Amaru Revolutionary Movement (Movimiento Revolucionario Túpac Amaru,
MRTA) commander, Lima, May 2019.
48 Meeting with Ogaden National Liberation Front (ONLF) commanders, Belfast, November 2018.
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recrimination, the FARC-EP commander paid the farmer for his loss.49 A hierarchy
of reparation obligations could reflect that damage or loss to a person’s property
would be considered lower down in terms of priority than personal injury or
death of civilians, and that it is still morally important to make amends for the
damage caused to civilians even if it was permissible under IHL.
This article does not intend to present some rosy-eyed perspective of
NSAGs as moral paragons, nor to convey that their positions are static. Not all
armed groups may be willing or able to engage with civilians on reparations, and
some may use intimidation and violence to discourage them from pursuing the
issue. As one FARC-EP commander said, NSAGs are not “guardian angels” of
civilians.50 This contrasts with Guevara’s sentiment that a guerrilla army should
be a “guardian angel” to the civilian population.51 There remain a number of
challenges in claiming reparations, such as the identity of the responsible
organization being unknown,52 the fluidity and insecurity caused by the conflict
leading to a breakdown in the social and legal order in areas under the armed
group’s control,53 the fact that NSAGs often do not have the assets or capacity to
provide reparations to all victims,54 or the political or military climate inhibiting
victims or NSAGs from engaging on these issues.55
Perhaps the language of “claiming” is quite strong here, in that reparations
in the circumstances described below are more a mediated solution rather than a
formal legal entitlement. This does not strip them of being considered
“reparations”, as they still acknowledge victimhood and responsibility along
with providing symbolic and material measures to alleviate victims’ suffering.
From analyzing the practice of different NSAGs, a general point can be made
regarding their engagement on reparations to remedy a range of violations
committed against civilians or their own members, on behalf of their
communities, or to other groups. Five modalities can be identified that cut
across the themes discussed below: (1) measures to civilians who are injured
or killed by the group; (2) claims-making on behalf of the victimized
communities they represent;56 (3) support for family members of comrades
injured or killed in combat; (4) actions to respond to violations committed within
the group; and (5) reparations for transgressions committed against other armed

49
50
51
52
53

Interview with FARC-EP commander, Bogotá, March 2019.
Interview with female FARC-EP commander, above note 36.
Ernesto Che Guevara, Guerrilla Warfare, Ocean Press, Melbourne, 2006, p. 50.
C. Rose, above note 4, pp. 309–310.
Human Rights Council, Report of the Independent International Commission of Inquiry on the Syrian Arab
Republic, UN Doc. A/HRC/40/70, 31 January 2019, para. 63.
54 L. Zegveld, above note 15, p. 149.
55 R. Dudai, above note 7, pp. 785–786.
56 See “Solomon Islands Rebels ‘Will Not Disarm’”, BBC News, 14 June 2000; Denis Dumo, “South Sudan
Rebels Free Kenyan Pilots after Compensation Paid, Rebel Spokesman Says”, Reuters, 19 February 2019.
On the Niger Delta Avengers’ demands for oil-polluted areas of the Niger Delta to be restored and affected
communities to receive compensation, see Clayton D. Allen, “Pirates in West Africa and Somalia”, in
Caroline Varin and Dauda Abubakar (eds), Violent Non-State Actors in Africa, Springer, Cham, 2017,
p. 305.
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groups.57 As such, NSAGs can use reparations as part of efforts to resolve a complex
web of relations and violations, for multiple motivations.58 These practices can be
best seen in how such measures are used during and post-conflict.

During conflict
NSAGs’ behaviour towards civilians can be informed by ideology, contextual
circumstances, access to resources and/or historical grievances.59 In protracted
conflicts that can last decades, waiting for reparations until the end of hostilities
may mean that victims have to live with the increasing burden of the conflict
over time, such as not knowing the fate or location of the remains of a loved one.
Reparations during wartime can help to mitigate further suffering and
vulnerability of victims. Moreover, engagement with NSAGs on reparations for
violations is pursued not only for material or symbolic gains, but also to change
the behaviour of the group so that such acts do not reoccur. In Nepal, the
Maoists modified or withdrew policies, carried out investigations and offered
public apologies following complaints by civilians.60 A number of other groups
expelled members who had committed violations, such as Dhe Qar, the Irish
Republican Army (IRA) and the Taliban.61 The act of making amends by NSAGs
is a means of recognizing their causal responsibility for the harm suffered by
victims, not necessarily their legal or moral responsibility.62 It is notable that
these public pronouncements on moral responsibility are often made with a
particular intent or political goal. For the Túpac Amaru Revolutionary Movement
(Movimiento Revolucionario Túpac Amaru, MRTA) in Peru, the intention was to
“explain mistakes” to affected communities so as to minimize hostility.63
57 For example, after the Dinka/Nuer split in the Sudanese People’s Liberation Army in the 1990s, the 1999
Wunlit Reconciliation Process provided land restitution, return of abductees and guarantees of nonrepetition. Similarly, the FARC-EP and ELN signed a pact in 2010 that acknowledged the harm done
to each other and to communities, offered apologies and allegedly provided compensation to some
civilians. See “Un singular pacto de paz Eln-Farc”, Verdad Abierta, 28 September 2011, available at:
https://verdadabierta.com/un-singular-pacto-de-paz-eln-farc/.
58 Luke Moffett, “Reparations for ‘Guilty Victims’: Navigating Complex Identities of Victim-Perpetrators in
Reparation Mechanisms”, International Journal of Transitional Justice, Vol. 10, No. 1, 2016, p. 159.
59 See Jeremy M. Weinstein, Inside Rebellion: The Politics of Insurgent Violence, Cambridge University Press,
2007; International Committee of the Red Cross (ICRC), The Roots of Restraint in War, Geneva, 2018,
p. 22; Juan Ugarriza and Matthew Craig, “The Relevance of Ideology to Contemporary Armed
Conflicts: A Quantitative Analysis of Former Combatants in Colombia”, Journal of Conflict Resolution,
Vol. 57, No. 3, 2012, p. 447.
60 Mahendra Lawoti, “Evolution and Growth of the Maoist Insurgency in Nepal”, in Mahendra Lawoti and
Anup Kumar Pahari (eds), The Maoist Insurgency in Nepal: Revolution in the Twenty-First Century,
Routledge, Hoboken, NJ, 2009, p. 17.
61 Vera Mironova, From Freedom Fighters to Jihadists: Human Resources of Non-State Armed Groups,
Oxford University Press, Oxford, 2019, p. 86; “IRA Expels Three after Killing”, BBC News, 26 February
2005; Yoshinobu Nagamine, The Legitimization Strategy of the Taliban’s Code of Conduct: Through the
One-Way Mirror, Palgrave Macmillan, Basingstoke, 2015, p. 98.
62 Scott Paul, “The Duty to Make Amends to Victims of Armed Conflict”, Tulane Journal of International
and Comparative Law, Vol. 22, No. 1, 2013, p. 101.
63 Interview with MRTA commander, above note 47. This reflects Guevara’s guidance that guerrillas should
explain decisions to the civilian population in order to maintain their legitimacy.
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The next part of this section outlines the benefits of “buy-in” for NSAGs
engaging in reparative practices, including for ideological, governance and social
ties, as well as image restoration justifications. The subsequent part discusses
some of the challenges, risks and costs of making reparations during armed
conflict for NSAGs and civilians.

Buy-in
The practice of reparation by NSAGs during conflict builds on recent studies on the
internalization of norms evidenced by fighters’ restraint in the use of violence. This
reflects the asymmetrical nature of internal armed conflicts, whereby NSAGs are
out-gunned and often out-resourced by the State, leaving them dependent on
local communities for support and survival; this restrains their violence, but these
communities also expect some moral consistency in behaviour towards them,
including making reparations when violations occur.64 This conduct manifests in
the ideology, governance and expressivism or imagery of armed groups. These
three areas reflect the different facets in the ways that armed groups conceive and
present themselves to each other, themselves and the world in terms of reparations.

Ideological
A number of codes of conduct by armed groups include provisions for remedies,
reflecting these groups’ ideological approach to the conduct of hostilities. Maoistinfluenced groups in particular make reference to restitution or repair. This is
unsurprising given Mao’s metaphor of the relationship between guerrillas and the
people being like fish in the water. Mao stipulated that a group should “return
everything borrowed” and “compensate all damages”.65 The Viet Cong Code of
Discipline makes reference to “restitution for things damaged”.66 Even the Sierra
Leonean Revolutionary United Front instructs members in its code of conduct
“to pay for everything that you demand or damage”, despite being notorious for
its violations against civilians.67 Other groups include specific provisions for
reparations, with the Colombian National Liberation Army (Ejército de
Liberación Nacional, ELN) requiring members “to make reparations where
possible” when damage is caused to civilians.68
Internal codes of conduct can be a rules-based approach to improving
respect for civilians by armed groups and maintaining their confidence and trust,
64 Nelson Kasfir, “Rebel Governance – Constructing a Field of Inquiry: Definitions, Scope, Patterns, Order,
Causes”, in Ana Arjona, Nelson Kasfir and Zachariah Mampilly (eds), Rebel Governance in Civil War,
Cambridge University Press, Cambridge, 2015, p. 39; Stathis N. Kalyvas, The Logic of Violence in Civil
War, Cambridge University Press, Cambridge, 2006, p. 14.
65 Three Main Rules of Discipline and Eight Points for Attention of Comrade Mao Zedong.
66 Viet Cong Code of Discipline, Rule 4.
67 Revolutionary United Front, Eight Codes of Conduct. See Olivier Bangerter, Internal Control: Codes of
Conduct within Insurgent Armed Groups, Small Arms Survey Occasional Paper No. 31, 2012, p. 70.
68 ELN Code of War, 1995.
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such as with the Taliban and its Layeha.69 In some IRA apologies, the group referred
to its own code of conduct as a normative and self-legitimizing function in offering
symbolic reparations to victims, but at the same time narrowly framed its
wrongdoing, such as expressing remorse for the secret burial of informers rather
than for their killings.70 The issuing of new written codes of conduct after
violations could also be considered a guarantee of non-repetition, provided that
they are complied with.71 For instance, the Taliban code of conduct stipulates
that those who have violated their rules can have their weapons removed, be
punished or be barred from the group.72
The practice of reparations by NSAGs during conflict is often conducted
more discretely, in private with victims, their families or their communities, but it
can be influenced by local culture or emotions.73 It can also be apparent in the
courts of armed groups, which can offer reparative measures such as
compensation. One example is the Karen National Union, where there is a
preference for mediation and settlement, with failure to achieve this being seen as
shameful.74 The relationship between civilians and an NSAG is not only simply
one of anarchy, nor is it based simply on ideology, though it can shape the
“particular form of social order”.75 Reparations can be necessary as a governance
issue in maintaining relations with civilians, which may organically develop or be
a bargain struck between the civilians and the NSAG.

Governance and social ties
Some armed groups can be predatory or criminal in nature and have no concern for
maintaining civilian relations or carrying out governance services. Nevertheless,
civilian collaboration can be highly valued by armed groups for their
sustainability and survivability,76 in particular to avoid informers and civilian
support of competitors. Although governance by NSAGs often focuses on the
provision of public services,77 this subsection of the article takes a broader
approach by also looking at the social connections between civilians and NSAGs

69 Hyeran Jo and John Niehaus, “Through Rebel Eyes: Rebel Groups, Human Rights, and Humanitarian
Law”, Law and Contemporary Problems, Vol. 81, No. 4, 2018, p. 114.
70 R. Dudai, above note 7, p806-807.
71 For example, Libyan National Transitional Council, “The Treatment of Detainees and Prisoners”,
Benghazi, 25 March 2011. See also K. Mastorodimos, above note 40, p. 128.
72 See Islamic Emirate of Afghanistan, “Layeha: A Jihadi Code of Conduct”, 2006, section 10, para. 47.
73 See Kieran McEvoy, Cheryl Lawther and Luke Moffett, “Changing the Script: Non-State Armed Groups,
Restorative Justice and Reparations”, Journal of Human Rights Practice, 2021 (forthcoming).
74 Annika Pohl Harrisson and Helene Maria Kyed, “Ceasefire State-Making and Justice Provision by Ethnic
Armed Groups in Southeast Myanmar”, Journal of Social Issues in Southeast Asia, Vol. 34, No. 2, 2019,
pp. 306–308.
75 Ana Arjona, Rebelocracy: Social Order in the Colombian Civil War, Cambridge University Press,
New York, 2016, p. 301.
76 J. M. Weinstein, above note 59, p. 18.
77 Zachariah Mampilly, Rebel Rulers: Insurgent Governance and Civilian Life during War, Cornell University
Press, Ithaca, NY, 2011, p. 4.
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in managing territory under the latter’s control. Political mobilization of
membership for NSAGs can often draw upon pre-existing social-cultural ties and
values in order to find solidarity with civilians.78 This may involve cooperating
with or co-opting local or cultural governance or mediation institutions, which
can depend on the quality of organization of pre-existing institutions and
willingness to engage with the armed group – i.e., mutual trust.79 Ultimately it is
about coexistence, with one not overtly interfering in the life of the other.80 As
Arjona, Kasfir and Mampilly put it,
rebels cannot fight wars effectively while holding a gun to the head of every
civilian, nor have the financial rewards alone proven sufficient for ensuring
civilian compliance. … By creating systems of governance, rebels seek to win
over local populations – or at least dissuade them from actively collaborating
with incumbents.81
Social ties between armed groups and civilians reflect broader trends and dynamics
of violence in armed conflicts, whereby violence against civilians and restraint are
strategic choices of armed groups that speak to their domestic and international
audiences.82 Restraint consists of “deliberate actions to limit the use of
violence”.83 There are audience costs to using violence against civilians, including
reduced financial, recruitment, and moral and logistical support from
sympathetic local communities and external donors.84 Some armed groups have
access to resource-rich environments or committed external supporters that
enable them to use indiscriminate violence,85 but many armed groups do not
have a consistent supply of resources, making them more reliant on social capital
and the moral restraint of supporters. This reflects the “symbiotic” character of
the relationship between NSAGs and civilian populations, which can create
strategic opportunities but also humanitarian risk and insufficient resources to
sustain guerrilla groups.86
78 Abdulkader H. Sinno, “Armed Groups’ Organizational Structure and Their Strategic Options”,
International Review of the Red Cross, Vol. 93, No. 882, 2011, p. 313.
79 A. Arjona, above note 75, pp. 73, 212; Shane Joshua Barter, “The Rebel State in Society: Governance and
Accommodation in Aceh, Indonesia”, in A. Arjona, N. Kasfir and Z. Mampilly (eds), above note 64, p. 234;
Till Förster, “Dialogue Direct: Rebel Governance and Civil Order in Northern Côte d’Ivoire”, in
A. Arjona, N. Kasfir and Z. Mampilly (eds), above note 64, p. 206.
80 A. Arjona, above note 75, p. 2.
81 Ana Arjona, Nelson Kasfir and Zacariah Mampilly, “Introduction”, in A. Arjona, N. Kasfir and
Z. Mampilly (eds), above note 64, p. 3.
82 Jessica Stanton, Violence and Restraint in Civil War: Civilian Targeting in the Shadow of International
Law, Cambridge University Press, Cambridge, 2016, p. 7; Sukanya Podder, “Understanding the
Legitimacy of Armed Groups: A Relational Perspective”, Small Wars & Insurgencies, Vol. 28, No. 4–5,
2017, p. 686.
83 ICRC, above note 59, p. 18.
84 Max Abrahms, Rules for Rebels: The Science of Victory in Militant History, Oxford University Press,
Oxford, 2018, pp. 74–78.
85 J. M. Weinstein, above note 59, p. 7; ICRC, above note 59, p. 22.
86 J. M. Weinstein, above note 59, p. 173; Achim Wennmann, “Economic Dimensions of Armed Groups:
Profiling the Financing, Costs, and Agendas and Their Implications for Mediated Engagements”,
International Review of the Red Cross, Vol. 93, No. 882, 2011, p. 336.
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Ensuring effective restraint requires a certain level of organizational
structure to control the use of opportunistic violence;87 increasing and
consolidating power over the rank and file is key to restraining violence against
civilians, but cannot always prevent it. The International Committee of the Red
Cross (ICRC) Roots of Restraint in War study distinguishes between centralized,
decentralized and community-based organizations, with important implications
for behaviour.88 Centralized NSAGs can improve discipline and restrain violence
through their command structure, codes of conduct, education, sanctions, and
vetting out those likely to use unrestrained violence.89 Decentralized and
community-based organizations, which are unlikely to have a written code of
conduct or formalized sanctions regime, are more likely to rely on shared values,
traditions and local leaders to manage the use of violence.90 That said, violence
by community-based organizations can be seen as acceptable “swift justice” by
communities – for example, vigilante punishment attacks for individuals involved
in anti-social behaviour, such as burglary and drug dealing, or revenge against
other communities or actors that have victimized the community.91 Moreover,
socialization and integration of norms can differ within an organization, which
may have competing sources of authority to shape such norms.92
The organizational structure of a group can reinforce the hierarchy of
reparation obligations that NSAGs have the capacity to coherently provide.
Centralized organizations that control territory are more able to set down strong
community bonds with local civilians and provide reciprocal services,93 reflecting
their capacity to provide more substantive redress such as health care.
Community-based organizations may be able to draw upon their embedded
position in a local populace, but they will likely have limited resources and
mobile membership, and be restricted to local practices that may vary between
different units. Accordingly, such groups may only be able to offer token
compensation, “bonds of hope”94 or symbolic measures such as a public
acknowledgement of responsibility or an apology in the media or in private to the
victim or their family.
The variance of the organization and relationship of NSAGs with civilians
can mean they have a range of social interactions and governance arrangements.
This can vary from decentralized armed groups intimidating civil society
organizations to more centralized or community-based groups shaping and
87 J. Stanton, above note 82, p. 15.
88 ICRC, above note 59, p. 21. See also A. H. Sinno, above note 78, who examines patronage-based groups
that are common in Yemen and Afghanistan, as well as US use of contractors.
89 M. Abrahms, above note 84, p. 9.
90 ICRC, above note 59, p. 23; A. H. Sinno, above note 78, p. 313.
91 Olivier Bangerter, “Reasons Why Armed Groups Choose to Respect International Humanitarian Law or
Not”, International Review of the Red Cross, Vol. 93, No. 882, 2011, p. 380.
92 ICRC, above note 59, p. 65.
93 A. H. Sinno, above note 78, p. 319.
94 E. C. Guevara, above note 51, pp. 50, 104. Guevara used the phrase “bonds of hope” to refer to a common
interest in socially reforming society that would benefit the masses, but also, in particular, to a promissory
note to recompense peasants or merchants from whom the guerrillas had taken goods or services, which
was to be paid as a soon as possible.
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leading the articulation of civil society political demands for formal or informal
governance processes.95 Often such armed group governance arises from the
absence of the State, meaning that communities’ access to justice and reparations
is limited; this may be due to physical access, such as crossing a front line, or the
risk of being identified as an informer through engaging with State institutions.
While it may be speedier and cheaper than that provided by State
institutions, the provision of justice by NSAGs often does not incorporate
procedural protections for participants.96 This may create challenges in victims
being able to effectively articulate their needs in terms of reparations and seeking
effective redress. Creating or supporting judicial institutions can help an armed
group to consolidate power by offering a way to extend the group’s social control
and in turn gain legitimacy with civilians, by effectively engaging in State
governance mimicry.97 This approach allows the group to “penetrate a
community, obtain information about its members and their networks, gain
legitimacy, and control civilian behaviour”.98 The FARC-EP’s provision of courts
and ordering measures such as compensation or repairing schools and roads by
offenders were considered a way to meet governance expectations and to
maintain the group’s legitimacy in the community.99
Civilians are not just vulnerable, passive individuals during conflict, but
have agency to shape and pressure NSAG activities.100 Increasing social
interaction and “value reciprocity” between NSAGs and civilians can provide
non-fighters with a basis for claims-making to the armed group.101 Civilian
engagement with armed groups can include protests, threats, and dialogue aimed
at shaping outcomes to civilians’ ends, such as seeking the return of stolen
property. Such engagement can provide civilians with a way to cope and manage
or mediate conflict with arms carriers.
These structural and social factors can have implications for the delivery of
reparations by NSAGs, both in terms of the capacity and values of the group.
NSAGs’ governance and their provision of reparations can be a means for them
to extend their legitimacy as “symbolic expressions of power”.102 NSAGs may
make apologies or carry out other forms of symbolic reparations, such as creation
of memorials or acknowledgments of responsibility, as a way to restore their
image to local and international audiences.103 However, such efforts may be
framed to limit the NSAG’s own responsibility, in particular their intent, putting
95 Enrique Desmond Arias, Criminal Enterprises and Governance in Latin America and the Caribbean,
Cambridge University Press, Cambridge and New York, 2017, p. 139.
96 Ibid., p. 61. Respondent members of NSAGs spoke about carrying out punishment shootings, beatings,
killings, public restraints (tying to a lamppost or a tree) and exile of perpetrators.
97 A. Arjona, above note 75, p. 72.
98 Ibid., p. 73.
99 René Provost, “FARC Justice: Rebel Rule of Law”, UC Irvine Law Review, Vol. 8, No. 1, 2018, p. 251.
100 See Oliver Kaplan, Resisting War: How Communities Protect Themselves, Cambridge University Press,
Cambridge and New York, 2016.
101 S. Podder, above note 82, p. 691.
102 Zachariah Mampilly, “Performing the Nation-State: Rebel Governance and Symbolic Processes”, in
A. Arjona, N. Kasfir and Z. Mampilly (eds), above note 64, p. 74.
103 M. Abrahms, above note 84, p. 182.
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out the message that loss of life was collateral damage or beyond the group’s
control.104 Governance can impose a substantial burden on armed groups that
can discourage many from carrying out such activities or engaging in more
shared governance arrangements.105 NSAG governance has to be flexible and at
times highly mobile, meaning that it can be temporary if it is defeated or
displaced permanently from a territory.106 That said, in the absence or distrust of
the State, NSAGs may provide an avenue for victims to seek redress.
Providing reparations can also benefit the armed group in other ways.
Ensuring reparations are made for wrongs committed against civilians can be a
way of improving morale and discipline.107 In addition, it is an internally and
externally facing accountability process that enables the group’s code of conduct
and humanitarian norms to be reiterated and complied with. Making reparations
to civilians may allow the group to take the moral high ground and vindicate its
members’ own self-image as honourable fighters in contrast to the State’s
violations or other NSAGs. However, there remain risks and limitations, with
reparations potentially appearing as inadequate, insincere or propaganda. This
can be seen in how armed groups engage in measures such as reparations to
restore their own image.

Image restoration
There is some research which suggests that violence by armed groups is expressive,
in that their actions, whether violent or not, are a way to promote moral and political
messages that they seek to cultivate in contrast to those of the State or other actors.
This is apparent in armed groups claiming responsibility for an attack as a way to
publicize their abilities, convey a political message (including how those affected
deserved such violence), and/or demonstrate the weakness, corruption or inability
of the State to prevent such violence.108 Yet using violence as a communicative
tool is a “flawed” strategy; while it can grab media headlines, States, civil society
and victims can misinterpret the motives and agenda of the group.109 NSAGs
may not always be forthcoming where their operation or attack resulted in
civilian loss that received local, national and/or international condemnation.
Claiming responsibility or apologizing for an act is a way to mitigate public
condemnation, in particular where there are high civilian casualties for little
military gain.110 Abrahms points out that groups often turn to denying their
104 See, for instance, Al-Qaeda’s apology for attacking a hospital, and the so-called Islamic State’s apology for
attacking the Israeli Defence Force. Yousuf Basil and Catherine E. Shoichet, “Al Qaeda: We’re Sorry about
Yemen Hospital Attack”, CNN, 22 December 2013; Judah Ari Gross, “Ex-Defense Minister Says IS
‘Apologized’ to Israel for November Clash”, Times of Israel, 24 April 2017.
105 J. M. Weinstein, above note 59, p. 171.
106 S. J. Barter, above note 79, p. 228; A. Wennmann, above note 86, p. 336.
107 O. Bangerter, above note 91, pp. 361–362.
108 S. N. Kalyvas, above note 64, p. 26.
109 M. Abrahms, above note 84, pp. 55–56.
110 Ioana Emy Matesan and Ronit Berger, “Blunders and Blame: How Armed Non-State Actors React to Their
Mistakes”, Studies in Conflict & Terrorism, Vol. 40, No. 5, 2017, p. 381.
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involvement as a way to distance themselves from some wayward members of the
group and to minimize the cost in terms of audience support for the group.111
Nevertheless, the claiming of responsibility and partial or full censure of the
actions of the group’s members evinces a form of accountability in that the
armed group is intending to communicate norms and values.112
NSAGs presenting themselves as complying with IHL can potentially widen
mobilization.113 Engaging in the human rights discourse or incorporating
humanitarian norms to remedy harm to victims, or at least provide them with
assistance, can give the group a competitive advantage over other groups, as a
unique selling point to domestic and international audiences.114 Other groups
may carry out reparative practices not as part of organized governance but as a
way to maintain their respect for cultural norms. For instance, the Ethiopia-based
Ogaden National Liberation Front (ONLF) compensates the families of civilians
accidentally killed by the group as something “for our own benefit as people need
to support the war effort”.115 There are also reports of the ONLF killing enemy
collaborators and leaving the “necessary blood compensation in cash with the
corpse in order to prevent revenge from the victim’s kin”.116
Armed groups can also be representations of their political community; this
is not to say that all armed groups are social activists, but they often have close
political, social and practical links with civilians that precipitate and perpetuate
their ability to fight. Violence is seen as a way of “speaking for” or “defending a
community”, and of taking action rather than expecting handouts.117 These
perceptions and representations of the group can be embedded in notions of
sacrifice, honour and loyalty, which can serve to motivate and justify the
continuing use of violence.118 When violations do occur, reparations by armed
groups can signal their “goodwill” and cast them in a more positive light.119
However, civilians or victims may reject such expressions and gestures of
reparations as self-serving or insincere, such as the apology of the New IRA for
the killing of the journalist Lyra McKee in Derry in 2019.120 Civilians can also
resist or reject reparations by NSAGs in order to deny any social connection to
them or to avoid recrimination; one example of this is the woman whose family
111
112
113
114
115
116
117
118
119
120

M. Abrahms, above note 84, p. 174.
K. Fortin, above note 10, p. 171.
S. Podder, above note 82, p. 691.
A. Clapham, above note 19,.p. 33.
Meeting with ONLF commanders, above note 49.
Tobias Hagmann, “Beyond Clannishness and Colonialism: Understanding Political Disorder in Ethiopia’s
Somali Region, 1991–2004”, Journal of Modern African Studies, Vol. 43, No. 4, 2005, p. 533, fn. 34.
Bill Rolston, “Demobilization and Reintegration of Ex-Combatants: The Irish Case in International
Perspective”, Social and Legal Studies, Vol. 16, No. 2, 2007, p. 262.
See Cheryl Lawther, “The Truth about Loyalty: Emotions, Ex-Combatants and Transitioning from the
Past”, International Journal of Transitional Justice, Vol. 11, No. 3, 2017.
M. Abrahms, above note 84, pp. 182–183.
The apology read: “In the course of attacking the enemy Lyra McKee was tragically killed while standing
beside enemy forces. The IRA offer our full and sincere apologies to the partner, family and friends of Lyra
McKee for her death. … We have instructed our volunteers to take the utmost care in future when
engaging the enemy, and put in place measures to help ensure this.” See Connla Young, “New IRA
Admits Murder of Journalist Lyra McKee and Offers ‘Sincere Apologies’”, Irish News, 23 April 2019.
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bicycle was taken by the FARC-EP, which later returned with a new one, but the
woman refused it for fear of the army finding out.121 NSAGs selling or
repackaging the violence of the armed struggle as legitimate, justified or
remediable when excesses occur, and using reparations to support this view,
raises other challenges.

Challenges, risks and costs
The instrumental use of reparations by NSAGs raises three challenges in terms of
legitimization of violence, security risk and financial cost. First, encouraging
NSAGs to engage in reparations may be a means to further embed their
legitimacy and perpetuate the conflict. This may, in turn, inhibit the NSAG from
engaging in reparations to victims on the other side. Hezbollah provided
compensation to those affected by Israeli strikes, but not to Israeli victims injured
or killed in its attacks.122 This may be something that requires distance and space
from the day-to-day activities of the armed conflict, to see the other side not as
the enemy, but as human beings.123 One former Colombian M-19 commander
disclosed that after the end of hostilities and her work in peacebuilding, she came
into contact with a police officer who said, “I was a policewoman and you can
tell me that I was a victimizer, but then I was also a victim of the FARC.” This
led the M-19 commander to recognize that the binary of victim–victimizer is
“polarizing” and a “vicious circle”.124
In some conflicts shifting alliances can mean that victimhood is used to
manipulate ethnic, political or national identities in the pursuit of legitimacy and
State power, meaning that “all civilians are fair game”.125 Indeed, collective
victimhood can be used by all sides to build a communal identity and portray
themselves as innocent and deserving of sympathy.126 In light of this collective
victimhood and acting on behalf of aggrieved communities, civilians can also join
armed groups as a way to “redress grievances”.127 Armed groups can be
motivated to communicate their grievances to those responsible, but often “their
grievances exceed their capability to redress them”.128 This was expressed by exfighters we interviewed whose friends and family members had been killed. This
121 O. Kaplan, above note 100, p. 251.
122 Sarah Holewinski, “Making Amends: A New Expectation for Civilian Losses in Armed Conflict”, in Daniel
Rothbart, K. V. Korostelina and Mohammed D. Cherkaoui (eds), Civilians and Modern War, Routledge,
London and New York, 2012, p. 328.
123 Danny Morrison, a former IRA prisoner, wrote in his prison diary that he wished to see a police officer
kidnapped by the IRA in South Armagh released, as “[t]here can never be enough demonstrations of
mercy in war”. Danny Morrison, Then the Walls Came Down: A Prison Journal, Mercier Press, Cork,
2018, pp. 96–97. Thanks to Kevin Hearty for this reference.
124 Interview with female former M-19 commander, Bogotá, March 2019.
125 Wendy Isaacs-Martin, “The Séléka and Anti-Balaka Rebel Movements in the Central African Republic”, in
C. Varin and D. Abubakar (eds), above note 56, p. 150.
126 Daniel Bar-Tal, Lily Chernyak-Hai, Noas Schori and Ayelet Gundar, “A Sense of Self-Perceived Collective
Victimhood in Intractable Conflicts”, International Review of the Red Cross, Vol. 91, No. 874, 2009.
127 A. Arjona, above note 75, p. 265; ICRC, above note 59, p. 14.
128 M. Abrahms, above note 84, p. 1.
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is not to justify the violence of such groups, but reflects that the lack of effective State
enforcement and remedial mechanisms to allow the law to settle disputes allowed
grievances to fester.
An armed group may have limited resources to allocate to reparations,
offering compensation that is only a token amount or is insufficient to remedy a
victim’s suffering. The Taliban’s 2016 policy of making amends was small-scale
and more symbolic than real due to the financial cost, making its use mainly
strategic in terms of maintaining political appearances or public relations.129
Violence can also be a means of social control, but greed and grievance can still
play a part in the activities of NSAGs that may inhibit their motivation to engage
in reparations. The passage of time and the impact of the conflict on the
economy and local resources can mean increasing poverty, stressing the group’s
governance structures or causing its members’ ideological adherence to become
weaker.130 Armed groups may no longer have access to the same financial
resources to provide compensation or other measures to victims, making such
reparations a costly war strategy. This reflects the hierarchy of reparations
challenges when dealing with NSAGs with differing capacities, whereby the most
some victims will receive may be an apology rather than compensation.131
There are risks for those involved, including being targeted for further
violence, unequal power dynamics and bargaining power, which may signal
weakness to other groups,132 and fragmentation.133 Members of NSAGs may be
unable or lack the capacity to adjudicate on violations, and such adjudications
would be unlikely to meet basic principles of fair process such as independence,
promptness and evidential integrity. Of course, armed groups have volunteers
and supporters who come from a range of backgrounds, and can provide
independence by engaging local community leaders to act as arbitrators.134 A
further difficulty is that if NSAGs make reparations during conflict, such
measures may not be recognized as legitimate by the State or other actors, such
as the restitution of land, death certificates for missing persons, or registration of
births of those abducted. Alternatively, reparations by NSAGs may be used by
prosecutors to evidence recognition of wrongdoing by the group or individual
members of a NSAG in war crimes trials, which may discourage their efforts to
repair.135 If victims are not satisfied with the remedy offered by the armed group,
they are unlikely to be able to appeal to a State court or have the initial decision
129 Ashley Jackson and Rahmatullah Amiri, Insurgent Bureaucracy: How the Taliban Makes Policy, United
States Institute of Peace, Washington, DC, 2019, p. 36.
130 S. N. Kalyvas, above note 64, p. 115.
131 This does not displace their right to reparations from State reparation programmes.
132 Cyanne E. Loyle and Helga Malmin Binningsbø, “Justice during Armed Conflict: A New Dataset on
Government and Rebel Strategies”, Journal of Conflict Resolution, Vol. 62, No. 2, 2016, p. 460.
133 See Hichem Khadhraoui, “Fragmentation of Armed Non-State Actors in Protracted Armed Conflicts:
Some Practical Experiences on How to Ensure Compliance with Humanitarian Norms”, International
Review of the Red Cross, Vol. 101, No. 912, 2019.
134 In Aceh, see S. J. Barter, above note 79, p. 234.
135 The International Criminal Court allows mitigation in sentencing for those who compensate their victims
(Rules of Procedure and Evidence, Rule 145(2)(a)(ii)) or who help to locate assets for the benefit of victims
(Rome Statute, Art. 110(4)).
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recognized as legal. In post-conflict societies, reparation programmes may be better
placed to accept evidence from victims or NSAG courts as supporting evidence for
claims, provided they could be corroborated. At the same time, NSAGs actively
mediating with civilian constituencies during conflict and providing reparations
can contribute to a more peaceful future as they can be considered as more
acceptable for social reintegration; an example of this is the greater willingness by
the Peruvian MRTA to engage in auto-criticism to communities and before the
Peruvian truth commission in comparison to the more violent and unrepentant
Shining Path.136

Post-conflict
Peace agreement negotiations or transitional justice processes may provide an
opportunity for the violations of all sides to be remedied. NSAGs can play an
important part in reparation processes, whether as victims, responsible actors,
facilitators or advocates. For instance, the Ugandan Lord’s Resistance Army
wanted “compensation for losses” for itself as part of the Juba peace
negotiations.137 Armed groups can also advocate for more comprehensive
reparations for victims, such as the Zapatistas demanding more than
compensation for the damage caused to indigenous lands.138 In peace
agreements, armed groups have committed to giving compensation to victims,139
assisting in the recovery of disappeared persons,140 establishing trust funds for
victims’ rehabilitation,141 restitution of land and property,142 repatriation of
displaced persons,143 measures of satisfaction to publicly acknowledge harms
caused, and guarantees of non-repetition of violations.144 Some groups take a
comprehensive approach to reparations, such as the National Democratic Front
136 The Shining Path was a more secretive organization during the conflict, whereas the MRTA was more
media-savvy in managing its image as a social justice armed group. See Rebekka Friedman, Competing
Memories: Truth and Reconciliation in Sierra Leone and Peru, Cambridge University Press, Cambridge,
2017, p. 148; and Nelson Manrique, “The War for the Central Sierra”, in Steve J. Stern (ed.), Shining
and Other Paths: War and Society in Peru 1980–1995, Duke University Press, Durham, NC, 1998,
p. 213, citing the example of the MRTA apologizing after killing an indigenous leader for collaborating
with the State, resulting in the community rebelling against the group.
137 “Uganda Rebels Want Army Disbanded”, BBC News, 18 July 2006.
138 “Joint Declaration that the Federal Government and the EZLN Shall Submit to National Debating and
Decision-Making Bodies”, 16 February 1996, p. 3, para. 3(2).
139 Townsville Peace Agreement, 2000, Part 3(1)(b); Memorandum of Understanding between the
Government of the Republic of Indonesia and the Free Aceh Movement, 2005, Art. 3.2.5; Agreement
on Accountability and Reconciliation Signed between the Government of the Republic of Uganda and
the Lord’s Resistance Army/Movement, 2007, Arts 6(4), 9(3); Agreement between the Government of
Sudan and the Justice and Equality Movement – Sudan on the Basis of the Doha Document for Peace
in Darfur, 2013, Article 17.
140 Townsville Peace Agreement, 2000, Part 3(1)(a).
141 Accord politique pour la paix et la réconciliation en république centrafricaine, February 2019, Art. 12.
142 In Nepal, the Seven Point Agreement, 1 November 2011, para. 6(a).
143 Bogotá Accord, 1984, Art. 3(6); Liberian Comprehensive Peace Agreement, 2003, Arts XIV(4), XXX.
144 Lome Peace Agreement, 1999, Art. XXV; Nationwide Ceasefire Agreement between the Government of
the Republic of the Union of Myanmar and the Ethnic Armed Organizations, 2015, Art. 25.
1076

Violence and repair: The practice and challenges of non‐State armed groups
engaging in reparations

of the Philippines, which committed to “adequate compensation or indemnification,
restitution and rehabilitation, and effective sanctions and guarantees against
repetition and impunity”.145 This seems to be a recent phenomenon, heightened
by the FARC-EP peace agreement, as former fighters in Colombia that we spoke
to, such as those of the M-19, and former non-State fighters in Guatemala, Nepal
and Northern Ireland had no specific agenda for reparations. One former
Guatemalan guerrilla commander spoke about his group’s eagerness to engage in
reparations, but the government was unwilling to give the group a “chance to
participate”.146
There is also the challenge of transforming the financial structures of a
group, which can be fixated on by some victims as a source of reparations.147 The
responsibility of armed groups to fund reparations has implications for the
resources available and expectations of the NSAG’s wealth, and can have an
effect on trust when such sources do not appear. This is apparent in Colombia,
where despite research suggesting that the FARC-EP was making over $1 billion
annually, the group had only turned over $12.9 million of nearly $300 million
promised for reparations by the end of 2020.148 NSAGs’ financial contributions
to reparation programmes that could benefit their own victimized members need
to have robust financial regulation and auditing to avoid them being a vehicle for
money laundering. At the same time, there need to be means to secure such
resources for reparations, otherwise they can result in lengthy and complex legal
proceedings. For instance, in Northern Ireland, litigation by some victims of the
1998 Omagh bombing that killed twenty-nine civilians against members of the
Real IRA was successful in holding the latter liable for £1.6 million. While the
victims have never received any money, their objective was to hold those
responsible to account.149
This practice can reflect the dual dimensions of reparation as justice and
delivering political goals of reconciliation and trust. The experience in many
transitional societies shows that coercive policies to seek reparations from NSAGs
have proved fruitless; however, there are some encouraging praxes where
members and former armed groups are incentivized to engage on reparations. In
Northern Ireland, for instance, loyalist and republican armed groups have carried
out informal truth recovery for victims along with apologies and acknowledgments
of responsibility.150 Yet such informal processes are at risk of abuse and of material
being used in criminal proceedings, such as when Gerry Adams, leader of Sinn Fein,
was arrested for information that was provided by former IRA members to an oral

145 Comprehensive Agreement on Respect for Human Rights and International Humanitarian Law between
the Government of the Republic of the Philippines and the NDFP, 16 March 1998, Art. 2(3).
146 Interview with former guerrilla commander, Guatemala City, May 2018.
147 A. Wennmann, above note 86, p. 350.
148 Nelson Bocanegra, Colombia’s FARC Delivers a Fraction of Pledged Peace Deal Assets by Deadline,
Reuters, 31 December 2020.
149 See L. Moffett, above note 27.
150 Interview with former UVF member, Belfast, 6 April 2018.
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history archive.151 Such experiences have left little trust or political willingness on the
part of such groups to engage with victims or redress the past.
There are legal, political and social dynamics for NSAGs moving from war
to peace. At the end of hostilities, the organized military structure of the armed
group is dissolved through demobilization and so it can be difficult to speak
about the collective responsibility of a group that the State and the group’s own
(former) members agree no longer exists.152 Nonetheless, the political wing of the
former armed group may remain the representative voice and organizer for such
engagement on reparations, in particular symbolic measures such as apologies
and acknowledgments of responsibility.153 For such measures to be effective, the
person providing the apology must have the necessary position, authority and
legitimacy within the group to be able to speak for it.154 Here there may be
tension between political leaders speaking for actions carried out by military
commanders, and this tension may fracture the coherence of the group as a
political community. Victims may want the direct perpetrator or a military leader
to apologize rather than a spokesperson or political representative, as the latter
may make the apology seem more like a political statement rather than a
remedial effort by those responsible to account for and repair the harm they have
caused.155
For armed groups to lay down their arms, it requires them to some extent to
no longer recognize the continuation or justification of the armed struggle (or at
least to recognize that the conditions or their grievances have been alleviated) and
to accept the authority and legitimacy of the State.156 However, this can often be
strained by bad faith on the part of the government; internal dissidence within
the group or ex-fighters turning to crime, leading to continued low-level
violence;157 or even the group’s own mythologized, self-justified political
narrative of the past.158 In Northern Ireland, Colombia, South Sudan, Nepal and
Uganda, former fighters all expressed a concern that the political and legal
context faced changing priorities from the respective peace agreements due to a
lack of a comprehensive approach for dealing with the past and a lack of good
151 See Anna Bryson, “Victims, Violence, and Voice: Transitional Justice, Oral History, and Dealing with the
Past”, Hastings International and Comparative Law Review, Vol. 39, No. 2, 2016.
152 This may only be partial or may involve integration with State forces such as in the Democratic Republic of
the Congo. Joanna Spear, “Disarmament and Demobilisation”, in Stephen John Stedman, Donald
Rothchild and Elizabeth M. Cousens (eds), Ending Civil Wars: The Implementation of Peace
Agreements, Lynne Rienner, Boulder, CO, 2002.
153 For instance, see the FARC political party’s recommitment to the peace agreement and engagement on
victims of kidnapping. Juanita Vélez, “Cuando Uribe quiere tumbar la JEP, la Farc redobla
compromisos con el Acuerdo”, La Silla Vacia, 13 March 2020, available at: https://lasillavacia.com/
cuando-uribe-quiere-tumbar-jep-farc-redobla-compromisos-acuerdo-75815.
154 See UN General Assembly, Report of the Special Rapporteur on the Promotion of Truth, Justice, Reparation
and Guarantees of Non-Recurrence, UN Doc. A/74/147, 12 July 2019, para. 32.
155 See Kieran McEvoy, Anna Bryson and Kevin Hearty, “Apologies, Armed Groups and Symbolic Redress”,
Journal of Human Rights Practice, 2021 (forthcoming).
156 Peter Taylor, Provos: The IRA and Sinn Fein, Bloomsbury, London, 1997, p. 66.
157 See Sarah Zukerman Daly, Laura Paler and Cyrus Samii, “Wartime Ties and the Social Logic of Crime”,
Journal of Peace Research, Vol. 57, No. 4, 2020.
158 Such as with ETA’s apology to “those citizens without responsibility”: L. Í. Álvarez, above note 12, p. 188.
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faith on the part of the new government. This can also have mental health
implications for former fighters, which are often not addressed in the long term.
These issues may impact upon former fighters contributing to reparations.
Engagement in transitional justice mechanisms such as truth recovery or
reparations that can individually identify and implicate them in past violations
can only heighten the visibility of former fighters who want to start a new life.
The reintegration of ex-fighters into civilian life can bring social challenges, as
they can be rejected by their families or communities, or suffer discrimination or
stigma.159 That said, there can be benefits and related costs to engaging in
reparations that may nuance some of these issues, and engaging in reparations at
least shows good faith of former members of armed groups to make amends for
their past violations.

Benefits and costs of non-State armed groups’ engagement in
reparations
In the transition from war to peace, NSAGs, whether as political bodies or as
associations of ex-fighters, may benefit from engaging in reparations and other
transitional justice processes. Reparations by former fighters and the political
wings of armed groups can be a means for them to recast their image and
facilitate their social reintegration. This may be something that occurs not from
external pressure but from within the membership of the group, and that does
not necessarily have to be “reciprocated” by other responsible actors.160
Reparation can be a way to continue the social transformation that some
groups hoped to obtain through arms; as one FARC-EP commander stated, it is
another “tool to continue the struggle”.161 This “ideological sense of self” can
provide an important buy-in for fighters to see their own contribution as being a
social good or part of their ongoing contribution to improve conditions in their
country.162 One former loyalist in Belfast argued for “community reparation” to
repair the “residual effects”, such as poverty, for those most affected by violence,
as otherwise “identity becomes a lot more important to people or foremost in
their mind when they don’t have anything else … but [when] you start to chip at
their identity … it becomes a point of conflict”.163 Reparations can also be a
means for NSAGs to maintain their role as political and moral actors and to be
socially active on their, and others’, grievances, as the “fundamental point of
reparation is to heal the causes that generated the conflict”.164 This view was
shared by a female Guatemalan ex-fighter who said: “We used to be guerrillas;
now we are helping victims with the consequences of the war. … We are still
159 See Grace Akello, “Reintegration of Amnestied LRA Ex-fighters and Survivors’ Resistance Acts in
Acholiland, Northern Uganda”, International Journal of Transitional Justice, Vol. 13, No. 2, 2019.
160 Interview with former UVF member, above note 150.
161 Interview with female FARC-EP commander, above note 36.
162 See K. McEvoy, A. Bryson and K. Hearty, above note 156.
163 Interview with former loyalist group member, Belfast, April 2018.
164 Interview with female FARC-EP commander, above note 36.
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fighting and struggling here.”165 Armed groups can legitimize their struggle as
positive social transformation, but this may overlook transformations that were
already under way before the conflict started and were disrupted by the violence,
such as in Mozambique and Peru.166
In Nepal, some Maoist cadres and supporters saw the loss of comrades and
disappearance of family members as part of the cost of and continued efforts for
social transformation.167 This “war by other means” by ex-fighters may be onesided. While initially the Maoists in Nepal pushed for the payment of
compensation for those killed and disappeared as martyrs of State violence, they
at times tried to buy off those they had victimized from pursing accountability
for atrocities. For instance, the 2005 Madi bus bombing by the Maoists killed
thirty-eight civilians and injured seventy-two others; after the war one of the
Maoist leaders made a deal with the victims to provide them with health care,
employment and an allowance to forgo truth and justice for the incident.168 A
discourse also crept in between civilian martyrs and “real martyrs” in Nepal,169 in
terms of who should be prioritized, and Maoist local leaders redirected funds to
ex-fighters who were disqualified from the relief scheme.170 Victims resisted this
by creating a memorial, giving evidence to the truth commission, and pursuing
accountability.171 In response, the Maoists threatened to kill the survivors if their
demands were unreasonable.172 This reflects the continuing contest over the past
and the political statements and patronage by former armed groups, which may
amount more to rhetoric aimed at instrumentalizing victims in the run-up to
elections than advocacy for justice for those they victimized.173
Similar narratives and advocacy by former ex-fighters and armed groups’
political wings may not be so generous to civilian victims. For instance, in South
Africa some former fighters argued that as they had struggled against apartheid,
they should be recognized as more deserving of support than civilian victims,
who they saw as using the struggle for freedom for their own financial reward.174
While reparations programmes should be done concurrently with reintegration
programmes, so that the different needs of civilians and ex-fighters are met,
civilians are often neglected. This can mean that more money can be poured into
165 Interview with female former Guatemalan National Revolutionary Unity fighter, Guatemala, May 2018.
166 J. M. Weinstein, above note 59, p. 3.
167 Kristine Eck, “Recruiting Rebels: Indoctrination and Political Education in Nepal”, in M. Lawoti and
A. Kumar Pahari (eds), above note 60, p. 40.
168 “TRC Takes Exception to Dahal’s Deal with Madi Blast Victims”, Kathmandu Post, 6 December 2017.
169 Yvette Selim, “Examining Victims and Perpetrators in Post-Conflict Nepal”, International Review of
Victimology, Vol. 23, No. 3, 2017, p. 284.
170 Yvette Selim, “Contestation and Resistance: The Politics of and around Transitional Justice in Nepal”,
Conflict, Security & Development, Vol. 18, No. 1, 2018, p. 50.
171 Lucas Font and Julia Fernández Cadenas, “Nepal’s Civil War: ‘We Are Tired of Promises, We Need
Justice’”, Lacuna, 13 November 2018.
172 “Madi – Prachanda’s Waterloo”, Newsfront, 25 June–1 July 2007, p. 2.
173 One Maoist leader acknowledged that the bombing was a grave mistake, but did not apologize. “Guilty of
Madi Bus Ambush Should Face Legal Action: Dahal”, Kathmandu Post, 5 November 2017.
174 Brandon Hamber, “The Dilemmas of Reparations: In Search of a Process-Driven Approach”, in Koen De
Feyter, Stephan Parmentier, Marc Bossuyt and Paul Lemmens (eds), Out of the Ashes: Reparation for
Victims of Gross and Systematic Human Rights Violations, Intersentia, Cambridge, 2009, p. 144.
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former fighters’ reintegration at an earlier stage, to prevent them from taking up
arms, or they may have better access to services than civilians. Alternatively, if
ex-fighters’ needs are not being met they may “re-badge” themselves as victims
and seek support through this pathway, which is permitted in Northern Ireland.175
Reparations claimed by victims may be counter to the armed group or its
political wing’s narrative of the conflict. For instance, the mobilization of families
of those disappeared by republicans in Northern Ireland in the 1990s placed a
very public pressure on Sinn Fein, which was trying to transition to peace, to
provide information on the recovery of their remains.176 Memorialization and
commemoration of those who were killed during the conflict also poses a serious
source of contention where “dead body politics” is played out to contest and
reinforce selective interpretations of the past.177 Such contestation and
confrontation over the past may have a negative effect on a group in
delegitimizing its violence or may cement its position as drawing a line under the
past of the armed struggle and present its leaders distancing themselves from past
violence as now being politically generous. Such shifts are dependent not only on
former fighters but also on the State and civil society in allowing divergent
narratives of the past and power structures to be legitimized in the aftermath of
conflict. Yet this often sees a lack of good faith by former belligerents over time,
wherein the violence of the past becomes a new source of meta-conflict to be
politically contested in order to tarnish the other side and diminish common
values.178 It also keeps alive notions of collective victimhood and unaddressed
grievances, which may be used by subsequent generations to justify further
violence.179
There can also be a capacity challenge for NSAGs and ex-fighters in how to
handle and disclose information, engage with victims, and provide symbolic or
material reparations. As one ex-fighter who engages with victims said, “we know
how to destroy this building, it’s very easy for us, but to build a small house was
so hard”.180 There are limits to engagement. In Ireland, while the republicans and
their organizations took efforts to locate those who had disappeared, they did not
identify those responsible for prosecution and not all those involved
participated.181 Thus it is important to appreciate the diversity of groups, but also
to provide space and capacity-building to be able to contribute to such processes.
This may require a legal framework where ex-fighters can come forward to
175 Cheryl Lawther, “The Construction and Politicisation of Victimhood”, in Orla Lynch and Javier
Argomaniz (eds), Victims of Terrorism: A Comparative and Interdisciplinary Study, Routledge, London,
2014.
176 Sandra Peake and Orla Lynch, “Victims of Irish Republican Paramilitary Violence: The Case of ‘The
Disappeared’”, Terrorism and Political Violence, Vol. 28, No. 3, 2016, p. 469.
177 See Kevin Hearty, “Problematising Symbolic Reparation: ‘Complex Political Victims’, ‘Dead Body
Politics’ and the Right to Remember”, Social and Legal Studies, Vol. 29, No. 3, 2020.
178 See Cheryl Lawther, “‘Let Me Tell You’: Transitional Justice, Victimhood and Dealing with a Contested
Past”, Social and Legal Studies, 2020.
179 D. Bar-Tal et al., above note 126.
180 Interview with former Lebanese rebel commander, April 2018.
181 R. Dudai, above note 7, p. 801.
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acknowledge their responsibility and make amends with mitigated legal
repercussions. The Colombian Special Jurisdiction for Peace (Jurisdicción Especial
para la Paz, JEP) to some extent provides this framework, where members of the
FARC-EP and the Colombian armed forces have made acknowledgements of
responsibility as well as having to collectively contribute to reparations in
exchange for reduced sentences. Of course, the JEP concentrates more on
collective responsibility of the group and is complemented by a truth commission
and reparations programme, which may not exist in other contexts. A bespoke
approach should allow ex-fighters, victims and affected communities to find their
own balance in exchanging full punishment for redress, rather than copying what
operates in one context and applying it to another. Such a framework would need
to nuance those most responsible for international crimes, to manage those who
refuse to engage, and to have conditional elements for those who are incentivized
to come forward, such as facing imposition of their sentence if they support or
engage in further violence. There is a risk that without some conditionality
around reparations made by NSAGs, reparations may be seen as a means to “buy
off” or silence victims.182
For NSAGs, reparations may be a “dirty word”, may be unfamiliar or may
reflect the language of the State or colonizer. For some armed groups we engaged
with, reparations were at times seen as “retributive”, especially for one Irish
republican group that had been in contact with members of Basque Fatherland
and Liberty (Euskadi Ta Askatasuna, ETA), which had its assets seized for
reparations.183 This is also clearly seen in the Somali region of Ethiopia, where
the Ethiopian government introduced a law for families and clans of ONLF
members to pay compensation to individuals who had been killed by the
ONLF.184 This framing of reparations by States, where they have been used in
bad faith to impose collective punishment rather than to ensure a remedy for
victims, may have implications for NSAGs’ future engagement with the concept.
Retributive discourses around the past can be a means to use reparations to
impose a secondary punishment on members of NSAGs. For instance, one former
commander of the MRTA had a $15,000 reparation award imposed at the same time
as his sentencing twenty-five years ago. During prison and since his release two
years ago he has been paying it off in $30 monthly instalments, but now with
interest the amount is $300,000, an impossible sum for him to pay off. His family
has also had property seized, and anything he earns is subject to a judicial order
of confiscation. This money does not go to the victims of his group, but to the
State, which has already indemnified the victims under the national reparation
182 Roger Petersen and Sarah Zukerman Daly, “Revenge or Reconciliation: Theory and Method of Emotions
in the Context of Colombia’s Peace Process”, in Morten Bergsmo and Pablo Kalmanovitz (eds), Law in
Peace Negotiations, Tokrel Opsahl, 2010, p. 272.
183 Interview with former republican group member, Belfast, June 2018.
184 Office of the Parliament, Somali Regional State, decisions passed in the 5th Session of the 3rd House of
Parliament held from 22 to 24 December 1998, cited in Human Rights Watch, Collective Punishment:
War Crimes and Crimes against Humanity in the Ogaden Area of Ethiopia’s Somali Regional State,
2007, p. 96.
1082

Violence and repair: The practice and challenges of non‐State armed groups
engaging in reparations

programme. Such an approach morally flattens the multifaceted identities in conflict
between bad perpetrators and innocent victims, reinforcing exclusion and further
victimization of complex victims – i.e., victimized perpetrators.185 Importantly,
this misses the purpose of reparations as not being punitive but as finding a
balance in interests to make amends for the past within a framework of common
values that can help to prevent future repetitions of violence. Such practices may
militate against engagement by former fighters taking ownership of their past
wrongdoings.

The role of ex-fighters and the organization of armed groups in
reparations
Former commanders of armed groups can provide continuity and political
leadership around difficult issues relating to the past. Leaders of NSAGs can have
a significant moral and political authority to speak “on behalf of” their
communities, given their role in fighting for them, and can be well placed to
advocate for peace and transitional justice issues.186 However, they should not be
the only voices from their communities. The role of such commanders in
providing apologies, acknowledgement of responsibility and engagement in truth
recovery can give weight and value to the seriousness of the process and
outcome. Such leadership may not be possible, however, as the armed group may
cease to exist or such commanders may die or defect, causing some of the
momentum and engagement on transitional justice to be lost.187 The group may
be fragmented or face threats from dissidents for engaging in reparations. One
commander of the Shining Path spoke about those former members who are
paying reparations on a monthly basis as “traitors to the cause”,188 reflecting that
not all members of armed groups are willing to support the transition or accept
the peace.
Reintegration can play an important part in socially relocating ex-fighters
back into civilian life, and reparations can contribute to mitigating some of the
social distrust and resentment against them. Ex-fighters can play an important
part in community political mobilization and rebuilding local social capacity in
the aftermath of conflict, and this highlights the importance of their social
reintegration.189 Disarmament, demobilization and reintegration (DDR) processes
have been criticized for often providing pay-outs or economic opportunities for
ex-fighters, but with little long-term or sustainable attention to their social
reintegration.190 Moreover, the use of “reintegration” of ex-fighters can stand in
stark contrast to how they see themselves as politically motivated actors fighting
185 See L. Moffett, above note 58.
186 Kieran McEvoy and Peter Shirlow, “Re-imagining DDR: Ex-combatants, Leadership and Moral Agency in
Conflict Transformation”, Theoretical Criminology, Vol. 13, No. 1, 2009, p. 48.
187 R. Dudai, above note 7, p. 786 ; interview with former republican group member, above note 183.
188 Interview with Shining Path commander, Lima, May 2019.
189 B. Rolston, above note 117, p. 266.
190 Ibid., pp. 263–265.
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for social transformation, particularly in relation to past victimization and
marginalization, as well as their position as people who speak for a community
and convey its values.191 Seeing ex-fighters as political and community actors can
also help to engender their ownership on redress for violations by resonating with
the NSAG’s values and broader norms. Yet the issue of reciprocity may arise, in
that members of an NSAG cannot engage in reparations without serious
engagement by the State and other actors, such as with the issue of land reform
advocated by the FARC-EP.
The experience of social reintegration of Colombian ex-fighters can also
impact on their support of transitional justice.192 Where ex-fighters were
recognized and accepted by their community they were more willing to engage in
such mechanisms, but if they were relocated far from the areas of combat and
remained anonymous, they were less likely to support transitional justice
processes.193 Combat exposure can have a negative and enduring effect on exfighters’ perceptions of and engagement in conflict resolution.194 Moreover, DDR
processes do little to socialize ex-fighters into norms of civilian justice.195
Encouraging the collective organization of an armed group to make reparations
may be more productive than making it the responsibility of individual convicted
members. Using the social connections and human capacity of an NSAG can
mobilize more resources for reparation engagement. In times of conflict when the
armed group still militarily exists, it makes sense to speak of legal obligations as a
collective, but at the end of hostilities it may make more sense to use less
obligatory terms, or to incentivize former members of NSAGs to contribute in
some way in exchange for reduced sentences or immunity, such as was used to
encourage the disclosure of information from republican NSAGs regarding the
recovery of the disappeared in Ireland.196 This reflects the hierarchy of reparation
obligations when it comes to armed groups, and the complementary role of State
reparation programmes.

Conclusion
Reparations are a process that aims to help victims and responsible actors to find a
balance of competing interests in order to remedy the harm caused. Human rights
law suggests that this should be “full reparation” as a maximal account. However,
most reparation mechanisms try to find a more feasible point that not only
191 K. McEvoy and P. Shirlow, above note 186, p. 33.
192 Sarah Zukerman Daly, “Determinants of Ex-Combatants’ Attitudes toward Transitional Justice in
Colombia”, Conflict Management and Peace Science, Vol. 35, No. 6, 2018, p. 669.
193 Ibid., pp. 669–670.
194 Guy Grossman, Devorah Manekin and Dan Miodownik, “The Political Legacies of Combat: Attitudes
toward War and Peace Among Israeli Ex-Combatants”, International Organization, Vol. 69, No. 4,
2015, p. 1003.
195 S. Zukerman Daly, above note 192, p. 670.
196 See Kieran McEvoy and Heather Conway, “The Dead, the Law, and the Politics of the Past”, Journal of
Law and Society, Vol. 31, No. 4, 2004.
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remedies victims’ harm, but also allows for the reintegration of those responsible.
NSAGs as responsible actors can make an important contribution to
acknowledging and alleviating victims’ suffering. While the scope of the
obligation to make reparations in international law for NSAGs remains
debateable, such measures are practiced by NSAGs, but can vary in motivation
and extent. A hierarchy of reparation obligations can reflect the different capacity
of NSAGs to contribute to redressing the harm they have caused during conflict,
alongside States’ obligations to ensure reparation programmes for all victims. In
such situations, remedying violations through reparations can take on the
ideological flavour of the NSAG in terms of practicing its political agenda and
governance, as well as offering some practical benefits of community support and
image restoration to the armed group. Challenges remain in getting such groups
to remedy the harm caused to the “other side”, but in post-conflict societies there
is clearly scope for this, as demonstrated by the work of the JEP in Colombia.
During conflict, NSAGs’ codes of conduct or other regulations could include
norms on reparation or even remedies for breaches of the Deeds of Commitment
used by Geneva Call.197
Reparations provide a way for victims, communities and humanitarian
actors to engage NSAGs in reflecting on their actions and encourage nonrepetition of violations. In terms of facilitating accountability, reparations go
beyond the finding of responsibility to the procedural aspect of answerability,198
in hearing NSAGs give an explanation for their actions to those affected by them.
The vernacular of reparations can enable armed groups to morally and politically
articulate values, demonstrate leadership within the political communities for
whom they claim to speak, normalize their social reintegration and reinforce
norms of accountability. Ultimately reparations provide a medium for armed
actors to struggle for societal transformation beyond the barrel of a gun, by
making efforts to remedy their own wrongdoing.

197 See Ezequiel Heffes, “Responsible Groups: Reparations and Compliance in Non-International Armed
Conflicts”, Journal of Human Rights Practice, forthcoming.
198 K. Fortin, above note 10, p. 161.
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I. Introduction
Humanitarian engagement with armed groups, including non-State armed groups
(NSAGs) has long been a defining feature of the ICRC’s work. In today’s
challenging environment, the organization must more than ever continue to seek
and engage in direct contacts and dialogue with armed groups in order to
alleviate the suffering of persons affected by non-international armed conflicts
(NIACs) and situations falling below that threshold, i.e. other situations of violence.
© The Author(s), 2021. Published by Cambridge University Press on behalf of the ICRC
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Through its neutral and confidential work, the ICRC has been able to
achieve tangible results. Examples include, but are not limited to, providing lifesaving assistance to persons living in areas controlled by armed groups;
supporting health-care facilities that treat the sick and wounded in such areas;
ensuring that the basic needs of detainees are met; and strengthening groups’
knowledge of and respect for the applicable legal framework.
The ICRC’s operational approach is necessarily broad given that its
mandate encompasses both NIACs and situations falling below that threshold.
The term “armed group” denotes a group that is not recognized as a State but
has the capacity to cause violence that is of humanitarian concern. It includes a
wide range of groups with varying goals, structures, doctrines, funding sources,
military capacity, and degree of territorial control. Included in this broad
operational category are NSAGs, which qualify as a party to a NIAC and are
therefore bound by IHL.
In 2020, for its internal purposes and relying on the purely operational
definition, the ICRC identified 614 armed groups of humanitarian concern to
the organization globally. Out of this totality, 296 armed groups were located
in Africa (about half the number), and 132 in the Middle East. The ICRC had
contact with 465 armed groups or 75 percent of the total number. It engages
with more armed groups than any other humanitarian organization in the
world, both in terms of the number of groups and the extent of interaction
with them. In the ICRC’s estimate, between 60 to 80 million people live under
the direct State-like governance of armed groups. Such governance can relate
to a range of issues, from providing health care, to taxing the population, or
dispensing criminal justice, to name a few. Access to the populations involved
and responding to their needs presents enormous operational and other
challenges.
It should be stressed that the only reason an armed group may become of
concern to the ICRC and the primary reason for the organization possibly seeking
engagement with it are the potential adverse effects of a group’s actions on
populations and persons. Simply put, the ICRC’s engagement with armed groups is
a matter of humanitarian necessity. Engagement is indispensable if the
organization is to carry out its humanitarian activities aimed at alleviating the
suffering of people in need:
-

-

Engagement is, first, a precondition for the ICRC’s safe access to populations
and persons affected by a NIAC or other situation of violence who may be in
need of protection and assistance while located in a territory in which an
armed group operates or which it controls.
Second, engagement is essential to ensuring that an armed group understands
and accepts the ICRC as an independent, neutral and impartial humanitarian
organization and enables it to perform its humanitarian tasks in safety.
Third, engagement is a prerequisite for promoting IHL and other relevant legal
frameworks as a means of ensuring respect for the law and thus preventing/
alleviating the suffering of the victims of NIACs and other situations of violence.

1088

ICRC Engagement with Non‐State Armed Groups

-

Fourth, it should be recalled that the ICRC is the only impartial humanitarian
organization explicitly mentioned in the 1949 Geneva Conventions as an
example of an organization that may offer its services to the parties to a
NIAC, including NSAGs.

After brief legal and other remarks on the contemporary NSAG environment, this
paper further elaborates the main reasons, outlined above, for the ICRC’s
engagement with NSAGs. It concludes by recalling some of the challenges to such
engagement.

II. Some legal and other remarks by way of background
Armed conflicts involving non-State armed groups are not new. Examples, among
others, include the American and Spanish civil wars in the 19th and 20th centuries,
the protracted conflicts in Colombia and Sri Lanka spanning several decades of the
latter, and the present-day violence in the Middle East and the Sahel. What is new,
relatively speaking, is that this type of armed conflict - NIAC - has become by far the
most prevalent today. It is characterized by significant civilian suffering and thus an
increased need for rapid and multifaceted humanitarian responses.
Non-international armed conflicts are those waged between a State’s armed
forces and one or more non-State armed groups.1 This is in distinction to
international armed conflicts, or IACs, which involve only States. A NIAC may also
be waged among non-State armed groups only. This type of armed conflict is not
necessarily defined by the territory in which it takes place, but rather by the nature
of the parties, one of which must be a non-State armed group. In the last two
decades there have been a range of conflicts in which one or more “supporting”
States have fought alongside the armed forces of a “host” State against one or more
non-State armed groups in its territory (e.g., Afghanistan, Iraq, Mali). These
conflicts have likewise been deemed NIACs having a “extraterritorial” element.
It is generally accepted that for a situation of violence to be classified as a
NIAC two conditions must be met: clashes between the parties must be of an
intensity that amounts to hostilities, and the non-State armed group must be
sufficiently organized to constitute a “party” to the armed conflict.2 Both the law
and practice indicate that “situations of internal disturbances and tensions, such
as riots, isolated and sporadic acts of violence and other acts of a similar nature”3
are not considered armed conflicts. Determining if and when a particular
situation of violence has reached the threshold of a NIAC is not an easy task. It
depends primarily on a solid grasp of the facts on the ground and their analysis
against the requisite legal conditions for a NIAC classification.
There is no body at the international level mandated to pronounce on the
existence, or not, of a NIAC (or international armed conflict, IAC) in a given case.
1
2
3

IHL and the Challenge of Contemporary Armed Conflicts, ICRC Report, 2011, p. 8.
Idem.
Additional Protocol II of 1977 to the Four Geneva Conventions of 1949, Article 1(2).
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Like other actors, the ICRC engages in its own analysis. The organization’s aim in
undertaking a classification is to establish the relevant legal framework as a guide for
its operational, protection and other humanitarian responses.

III. Some relevant features of the NSAG environment
The number of non-international armed conflicts has more than doubled since the
early 2000s - from fewer than 30 to over 70.4 A parallel feature of this changing
geopolitical landscape has been the proliferation of non-State armed groups. In
some of the most complex recent conflicts analysts have observed a multitude of
NSAGs engaging in armed violence. Their size, structure and capabilities vary
widely. While large groups with centralized and well-defined command and
control structures continue to arise and exist, other groups are decentralized in
structure and operate in fluid alliances. The motivation for violence of these
myriad armed actors is an overlay of political, religious, economic, and other
interests. The fragmentation of longstanding NSAGs into smaller “splinters” due
to internal divisions among members may also be said to contribute to the
general trend of NSAG proliferation.
The current armed conflict map is further marked by a considerable
number of States intervening, or assisting, in armed conflicts abroad, in particular
in the Middle East and on the African continent. This has led to an increasingly
dense and global web of interactions between allied States’ militaries but also, of
relevance to the purpose of this paper, to alliances between the armed forces of
States and NSAGs. These - sometimes two-way - support relationships take
various forms and involve a variety of points of common interest, constituting a
relatively new phenomenon, especially in terms of scope. NSAGs also engage in
varying degrees of coordination among themselves, forming loose coalitions. The
practical, legal, policy and other consequences arising from such interactions are
evidently complex and are beginning to be explored in more detail, including by
the ICRC.
In this context it should be noted that a significant portion of today’s
conflicts involve self-described jihadi groups: half of all States experiencing a NIAC
on their territory are affected by conflicts involving jihadi groups. Moreover, the
great majority of foreign interventions are directed against such groups.

IV. Access to civilians in territory in which NSAGs operate or
exercise control
As may be observed daily, the devastation and suffering caused by armed conflicts
and exacerbated by behavior contrary to IHL and other bodies of law is primarily
4

The Roots of Restraint in War, ICRC Report, 2018, available at: https://www.icrc.org/en/publication/rootsrestraint-war.
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borne by civilians. Civilians are directly attacked and killed, their houses and
livelihoods are destroyed, they suffer from starvation and lack of health care, and
children are often left without education and also recruited into fighting forces.
Detainees are harshly treated, and families are displaced or otherwise torn apart,
unable to connect with each other and loved ones. Sexual violence is frequent.
Urban warfare causes additional, long-term effects due to the destruction of
infrastructures and services without which life in cities and towns becomes a fight
for survival. This painful description could go on, and the acts mentioned are not
only caused by NSAGs.
The ICRC seeks access to civilian populations and persons located in
territories in which a NSAG operates or exercises control so as to be able to
provide them with protection and assistance in accordance with its exclusively
humanitarian mission. Protection activities are extremely varied and contextbased. They may include, but are not limited to, dialogue for better respect of
IHL, the re-establishment of family links, the tracing of missing children, the
identification and burial of bodies, the registration of detainees and visits to
places of detention, and others. Assistance, in the broad meaning of the term,
also encompasses a range of interventions, from emergency response to resilience
building, from distributing food to restoring livelihoods, rehabilitating wells,
water and sewage plants, supporting or running hospitals, setting up orthopedic
services, conducting war surgery, and others.
Thus, by way of just a few examples, between 2014 and 2017 the ICRC held
a series of dissemination and IHL trainings sessions for certain NSAGs in Syria.
Similar sessions were conducted in 2019 and 2020 with NSAGs in Africa, Asia
and other countries in the Middle East.
The ICRC also regularly acts as a neutral intermediary in the release of both
civilians and security and armed forces members’ who are held by NSAGs. For
instance, in the past few decades the ICRC facilitated the release of more than
1,800 people held by NSAGs in Colombia; this includes the release in 2020 of 22
people held by different NSAGs in the country.
In 2020, the ICRC likewise acted as a neutral intermediary in the exchange
of more than 1,000 detainees between the Yemeni authorities and the Ansarullah
Movement in that country, in the largest simultaneous exchange of prisoners
between the warring sides.
In 2009 the ICRC visited detainees (members of the Afghan National
Security Forces), held by the Taliban in the west of Afghanistan, efforts which
continue to this day. The organization was simultaneously conducting systematic
visits to persons detained by Afghan, international and US forces in different
places of detention in the country.
In the early days of the Libyan conflict, the ICRC was able to deliver Red
Cross messages and facilitate family contacts by means of telephone calls between
government soldiers captured in the hostilities and held by armed fighters in the
east of the country.
Recently, the ICRC and the Norwegian Red Cross started support to
medical infrastructure in a province of Afghanistan for people living under
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NSAG control. This includes the full rehabilitation of a health center (water,
electricity, waste management) and its surgical wards, as well as a training
program for medical personnel.
In Gaza in 2014, working with the parties, including Hamas, the ICRC
helped local farmers whose lands were destroyed by the fighting to get back on
their feet by facilitating the clearance of unexploded remnants of war and the
releveling of damaged agricultural land.
During the time of the conflict in Nepal (with the Communist Party for
Nepal-Maoist), and in the Philippines (with the Moro Islamic Liberation Front),
the ICRC was able through a sustained dialogue to contribute to a better
understanding and implementation of IHL rules on the conduct of hostilities by
these NSAGs.5
As may be seen from the above, access to territories in which NSAGs
operate or which they control enables the ICRC to maintain proximity to people
affected by conflict, understand the context, people’s needs and local capabilities,
ensure effective two-way communication channels and enable participation, as
well as inclusive and accessible programs. Access is also crucial to establishing the
needs and priorities of affected populations and to devising and putting in place a
meaningful and accountable humanitarian response.
The impact of the destruction and damage caused to people in NIACs is
direct, meaning that humanitarian action to alleviate the consequences of armed
conflict must happen on the ground, close to the populations and persons
affected. Where people are located in territories in which NSAGs are operating or
exercise control, a dialogue and other forms of engagement with such groups are
indispensable to ensuring ICRC access for humanitarian purposes.

V. Acceptance of the ICRC
In order for the ICRC to be granted access to populations and persons living in
NSAG-controlled territories, or those in which they operate, an NSAG must
understand what the ICRC is, what it does, and trust that its action in favor of
people affected by the armed conflict is based exclusively on humanitarian
concerns. The establishment of a dialogue with NSAGs serves this crucial purpose
as well and is by no means an easy task.
ICRC access and security are based on acceptance, by all sides of a conflict,
of its presence and action. An NSAG’s understanding and acceptance of the ICRC
and its mission - or lack thereof - has direct consequences on the safety and security
of ICRC staff in the field. Attacks on humanitarian personnel have been on the rise
over the past decades and the number of incidents in which ICRC staff, and that of
other humanitarian organizations, have been killed, wounded, or taken hostage, to
5

As is well known, the CPN-Maoist have since become part of the Government of Nepal and the MILF has
taken up an official role in the local government as a result of the decades-long peace negotiations with the
Government of the Philippines.
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name just a few, continues to be extremely concerning. Particularly in conflicts and
insecure contexts, the ICRC generally strives to achieve, if not acceptance, at least a
certain level of tolerance of its work, which translates into avoidance of being
rejected and potentially targeted by antagonists. Obtaining the necessary security
guarantees for the safe access of ICRC staff on the ground is thus imperative and
also requires a constant dialogue and interactions with NSAGs.
A NSAG may, to give but a few examples, not know of the ICRC. It may
have an incorrect view of its role, be wary of the reasons for the ICRC’s request
for access to populations and persons, or be opposed, on a variety of ideological
or other bases, to the organization’s work. Even when initially gained, an NSAG’s
understanding and acceptance of the ICRC and its work may on occasion waver
due to, for example, internal differences of opinion within a group, or external
pressures of different kinds or scope, thus requiring sustained contact and
engagement between the ICRC and an NSAG over time.
There is no specific template or formula for initiating or maintaining a
dialogue or other forms of interaction with NSAGs, whether for the purposes of
ICRC acceptance by a group, or for subsequent access to civilians and other
persons in need, as outlined in the previous section. The way in which
engagement is sought and sustained will depend on a variety of factors - that may
also change over time - and can involve different hierarchical levels within a
group. Interactions can, for example, take place both directly and/or through
intermediaries, orally and/or in writing, in bilateral and/or multilateral meetings,
in IHL dissemination or training sessions, in meetings to discuss security
guarantees, during visits to places of detention, and in a broader sense can occur
indirectly through social media postings.
What must be emphasized is that the organization’s interactions with
NSAGs are strictly based on the ICRC’s Fundamental Principles and are
facilitated by confidentiality as its working method.
ICRC acceptance by the parties to an armed conflict, including NSAGs, is
largely dependent on the parties’ trust that the ICRC operates as an independent,
neutral and impartial humanitarian organization. These Fundamental Principles,
of long standing, are also the bedrock of the International Red Cross and Red
Crescent Movement of which the ICRC is a component. The ICRC’s
independence from States or non-State actors, including organizations, persons,
groups or entities means it has the autonomy it needs to accomplish its
exclusively humanitarian task. In accordance with the Fundamental Principle of
neutrality, the organization does not take sides in hostilities or engage in
controversies of a political, racial, religious or other nature. Impartiality requires
that the ICRC not engage in discrimination of any kind and that its work be
aimed at relieving the suffering of individuals, guided solely by their needs.
NSAGs, like States parties to a NIAC, are sensitive to the ICRC’s
adherence to the Fundamental Principles and quick to react when they suspect
or perceive - however mistakenly - any deviation therefrom. A dialogue with
NSAGs is thus necessary not only to explain, initially, the Fundamental
Principles guiding the ICRC’s work as a prerequisite to the organizations’
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acceptance, but to also overcome possible questions in specific cases if and when
they later arise.
Confidentiality as a working method is likewise a hallmark of the ICRC.
This method was developed over many decades as a means of facilitating a
constructive dialogue with any party to an armed conflict, especially when
violations of IHL are involved. ICRC confidentiality is not an aim in itself. It is a
way of ensuring that IHL violations are addressed by those responsible as they
are happening, rather than after the fact, and serves to create the trust necessary
for open exchanges to take place and for ICRC recommendations to be made and
acted on. Confidentiality as a working method is complementary to the range of
other ways in which domestic and international actors engage with the parties to
NIACs.

VI. Influencing behavior, protection dialogue, and respect for IHL
Alleviating the immediate suffering of persons affected by armed conflict is the
driving force of ICRC operations in the field. Another, also aimed at alleviating
suffering, is to ensure that the parties to a NIAC, including NSAGs, know, accept,
and implement IHL in order to conduct their operations in respect of its rules.
ICRC efforts to improve NSAGs’ observance of the law can only take place
through an adapted and continuous protection dialogue with such groups and
those wielding influence upon them. The ICRC’s Roots of Restraint in War
report, published in 2018,6 identified various sources of influence on NSAG
behavior, and suggests that adherence to IHL norms could be promoted through
reference to local beliefs, legal traditions, customs and practices that encapsulate
similar norms of restraint, or help to convey the sense of such restraint through
analogy to them.
It should be emphasized that IHL is the only body of international law that
undoubtedly binds NSAGs and thus constitutes a precious normative framework for
engagement with non-State parties to a NIAC.
There is, under IHL, equality of rights and obligations of the parties to a
NIAC. Both must respect the law as a means of sparing civilians and civilian
objects - regardless of whose side of the conflict divide they may be located from the devastating effects of armed conflict.7 Both parties must, for example,
distinguish between civilians and combatants/fighters in the conduct of hostilities
and both must ensure the humane treatment of persons in their power. The main
sources of IHL in NIAC: Common article 3 to the 1949 Geneva Conventions and
Additional Protocol II thereto of 1977 where applicable, as well as customary
IHL, further elaborate what specific behavior is required of NSAGs, as well as
States, to give effect to these foundational principles.
6
7

See note 4 above.
There is no equality of rights and obligations of the parties to a NIAC under domestic law, as explained
further below.
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The ICRC’s protection dialogue and engagement on IHL with NSAGs can take
many forms depending, among other things, on the operational context, structure and
openness of a group to integrate the law in its operations. Dialogue on the behavior of
members of an NSAG and its consequences on the civilian population is the basic form
of engaging with a group on IHL. Dissemination sessions and the distribution of
relevant materials is another. These may be general in nature or focus on specific
issues, such as the protection of the civilian population, the treatment of detainees, or
respect for hospitals and schools. Courses, workshops and training in IHL may
likewise be organized, general or tailored, and will be calibrated as much as possible
to the capacity and level of knowledge of the participants.
Adapted engagement on IHL, depending on the specific audience, is
necessary. The substance and scope of a dialogue will, similarly, differ depending
on the ability of an interlocutor to influence in practice the behavior of a group.
Thus, confidential ICRC interventions on protection concerns and possible IHL
violations will be submitted to and discussed with the appropriate NSAG
hierarchy or leader as the ones having the power to effect change - if there is a
will to do so - in accordance with ICRC recommendations.
A dialogue on IHL can also serve to encourage NSAGs to improve respect
for IHL rules by integrating them in their doctrines, codes of conduct, disciplinary
regulations and other internal normative instruments. NSAGs can likewise be
assisted in preparing public commitments to observe IHL in the form of
unilateral declarations or deeds of commitment, as well as by means of the
special agreements among the parties to a NIAC envisaged in Common Article 3
to the Geneva Conventions.
IHL will be the ICRC’s first “port of call” in a legal dialogue aimed at
persuading an NSAG to conduct its operations in keeping with the foundational
principles and rules of armed conflict. This is not to say that it is the only
framework for a dialogue on protection issues given that IHL rules in NIAC are
sometimes broad in nature and that certain groups may contest their applicability
to themselves. Based on an appreciation of these and other factors the
organization may also seek - when necessary for greater impact in terms of
protection outcomes - to complement its engagement by reference to local
customs, beliefs and traditions, where they overlap with IHL. If and when an
IHL-based dialogue is not feasible, the organization’s protection outreach may
also rely on principles of humanity when deemed appropriate.

VII. Legal basis for ICRC engagement
While the proliferation of NIACs and NSAGs is a relatively recent phenomenon,
IHL started making provisions for this type of armed conflict as far back as 1949.
Common Article 3 in each of the four Geneva Conventions is devoted to “armed
conflict not of an international character”8, lays down the principle of humane
8

Geneva Conventions I, II, III and IV of 1949, Common Article 3.
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treatment, and contains a list of provisions that “each party to the conflict shall be
bound to apply, as a minimum”.9
Common Article 3 also provides the ICRC with an explicit mandate to
engage with both sides to a NIAC, and thus NSAGs, by specifying that: “An
impartial humanitarian body, such as the International Committee of the Red
Cross, may offer its services to the parties to the conflict”.10
The services are not listed, but it is understood that the offer - which the
parties are not legally bound to accept but which the ICRC has a legal right to
submit - may pertain to any humanitarian activity aimed at alleviating suffering
based on needs on the ground. Some such activities have been already mentioned
above. It is also generally accepted that an ICRC offer of services should not be
interpreted as an unfriendly act or as unlawful interference in a NIAC, and that it
should not be arbitrarily rejected.11 Such an offer is not and should not be seen
as a threat to or a breach of State sovereignty.
Additional Protocol II to the Geneva Conventions of 1977, which is entirely
devoted to NIACs, “develops and supplements”12 Common Article 3, “without
modifying its existing conditions of application”.13 An ICRC offer of services may
thus be made to NSAGs, and States, involved in the type of NIAC governed by
AP II as well.
The application of IHL - and by implication the ICRC’s right to offer its
services - do “not affect the legal status of the parties to the conflict”.14 This
explicit statement in Common Article 3 is intended to allay the possible fears of
States that IHL application confers any recognition, status or legitimacy on an
NSAG, whether legal or political. Consistent practice has demonstrated that it
does not. Moreover, IHL does not limit a State’s right to fight NSAGs using all
lawful means and does not affect its right to prosecute, try and sentence its
adversaries under domestic law for any crimes they may have committed.
It should be noted that an acceptance of an ICRC offer of services by an
NSAG can only come about as a result of dialogue with the group. ICRC action
pursuant to the mandate provided for in Common Article 3 thus also requires
engagement with NSAGs. As mentioned, a dialogue does not confer legitimacy of
any kind on NSAGs. On the contrary, it serves to influence and persuade them to
“do the right thing”, i.e. to better respect the law as a means of protecting
civilians and helping to alleviate their suffering.

9
10

11
12
13
14

By way of reminder, these provisions prohibit, among other things, violence to life, in particular murder,
cruel treatment and torture, hostage-taking, outrages upon personal dignity, and the passing of sentences
without the application of judicial guarantees. Idem, para 1 (a-d).
Idem, para 2. This is also known as the ICRC’s treaty-based right of humanitarian initiative pursuant to
Common Article 3. The organization also has a right of humanitarian initiative under the Statutes of the
International Red Cross and Red Crescent Movement (Article 5(3)), which it may rely on to offer
humanitarian services in situations of violence below the threshold of a NIAC.
See ICRC Commentary on the First Geneva Convention, Common Article 3, 2016, paras 832–840.
Additional Protocol II of 1977 to the Four Geneva Conventions of 1949, Article 1(1).
Idem.
Geneva Conventions I, II, III and IV of 1949, Common Article 3, para 2.
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VIII. Current challenges to engagement with NSAGs
In the last 20 years or so the world first saw the launching of the so-called “global
war on terrorism” - a concept to which the ICRC did not subscribe15 - and, more
recently, an ever-expanding web of legal and other measures taken by States to
deal with NSAGs designated as “terrorist” and/or included on sanctions lists at
the international, regional and domestic level. While States undoubtedly have a
right and duty to protect the safety and well-being of their populations, it is by
now recognized that the fight against NSAGs involved in terrorism and/or
deemed to constitute a threat to international peace and security has in some
instances had the effect of shrinking the space for humanitarian action, to the
detriment of civilians and other persons in need who are suffering the effects of
NIACs.
It must be recalled that an NSAG is deemed a party to a NIAC based solely
on whether it factually fulfills the organizational criterion mentioned earlier. No
other considerations, such as a group’s motives for waging war or what it is
called by States or others play a part. IHL speaks only of the “parties” to a NIAC,
non-State and State, because the goal of this body of law is not to determine the
justness or reasons for the use of force by any side; it is solely to prevent or limit
suffering by obliging the parties to provide, or allow the provision of protection
and assistance to persons regardless of where they may find themselves.
The designation of many NSAGs as “terrorists” or as “listed entities” under
an array of international and regional instruments, as well as under the domestic law
of States, poses a risk to those who engage with such groups - even for humanitarian
reasons - with potentially grave legal and other consequences. Thus, the regular
activities of the ICRC, such as engaging with NSAGs or “listed entities” for the
purpose of distributing food assistance to civilians living in territory under their
control, visiting detainees designated as “terrorists”, or conducting training
sessions so that groups may better respect IHL, could fall afoul of certain States’
criminal laws due to the vague wording of existing or new criminal offenses
prohibiting “services” or “support to” terrorism or to sanctions lists.
Aside from a risk of criminal sanctions against staff, the ICRC (and other
humanitarian organizations) are also potentially exposed to the ambit of
international or domestic sanctions regimes established to prevent contact with
“listed” groups. Restrictive “anti-terrorist” and “sanctions” funding clauses in
donor agreements may also have the effect of limiting humanitarian action both
directly in terms of its scope, and also by creating legal insecurity due to which
humanitarian organizations may be reluctant to act when needed.
Some of the anti-terrorism measures or sanctions regulations mentioned
above would have the effect of circumscribing humanitarian activities in a way
that would be incompatible with the letter and spirit of IHL and the Fundamental
Principles binding the ICRC and the other components of the International Red
15 IHL and the Challenges of Contemporary Armed Conflicts, ICRC Report, 2007, p. 7, available at: https://
www.icrc.org/en/doc/assets/files/other/ihl-challenges-30th-international-conference-eng.pdf.
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Cross and Red Crescent Movement. Pursuant to the Principle of impartiality, to give
but one example, the ICRC may not discriminate among persons and is bound to
“relieve the suffering of individuals (…) guided solely by their needs, and to give
priority to the most urgent cases of distress”. The ICRC’s medical assistance to
the victims of a NIAC on all sides of a NIAC could be rendered difficult based
on a strict reading of some of the anti-terrorism instruments. It could imply, for
instance, that medical services to persons rendered hors de combat by wounds or
sickness, as well as to other persons under the control of an NSAG designated as
“terrorist” could be prohibited as they may be considered as support or services
to “terrorism”. This is a result that erases the concept of humanity and
contradicts the very idea behind the creation of the ICRC over 150 years ago.
There is, fortunately, an increased acknowledgment in the international
community and among certain States that ways should be found to exempt
impartial humanitarian action from the scope of anti-terrorism measures and
sanctions regimes. It is to be hoped that discussions around this issue will lead to
a better appreciation of the challenges posed to protection and assistance
activities in favor of the victims of NIACs and that an adequate solution may be
agreed going forward.
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Abstract
In situations of national crisis, it is not uncommon to see community members join
together to provide security services to their communities, gap-filling or supplementing
the security services of the State. These “community defence groups” perform many
roles, from operating checkpoints and conducting surveillance missions to patrolling
roads and even participating in combined combat operations with the State.
Unfortunately, while many community defence groups perform an important
service for their community, some have been accused of serious human rights
abuses or even war crimes. This article examines the circumstances in which a
State might be responsible in relation to wrongful acts of community defence
groups operating within their territory.
Each community defence group differs in its structure, its activities and its
relationship with the State. As such, any assessment of the potential responsibility
of the State will depend upon the particulars of each group and its operations. The
contribution of this article is to provide a framework for assessing State
responsibility in relation to community defence groups. It does so by examining the
potential attribution of acts of the community defence group to the State, applying
secondary rules of State responsibility. In addition, it also considers the potential
responsibilities of the State under primary rules of international law, namely
*
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international humanitarian law and international human rights law, in
circumstances where the primary wrongful act is not attributable to the State.
Keywords: State responsibility, community defence groups, State organs, exercise of government
authority, State control, common Article 1, aiding and abetting, due diligence.

Introduction
During situations of national crisis, the security services of a State may be pushed to
their limit and be unable to protect communities from encroaching violence and
conflict. It is not uncommon in these circumstances to see community members
join together to attempt to fill this gap and provide security services to their
immediate community. Around the world, so-called “community defence groups”
perform many roles, from operating checkpoints and conducting surveillance
missions to patrolling roads and even participating in combined combat
operations with the State. Unfortunately, while many groups perform an
important service for their community, many have also been accused of serious
human rights abuses or even war crimes. This article examines the circumstances
in which a State might be held responsible in relation to wrongful acts of
community defence groups operating within the State’s territory. It focuses on
the relationship between the territorial State and the community defence groups,
as the interest in protecting a community from violence is in principle shared by
the State and those groups, and in practice this often results in complex
relationships of support between the two.1
Noting that the nature of community defence groups varies from context to
context, the aim of this article is to provide a framework for assessing the particular
relationship between the community defence group, the State and the wrongful act,
and the potential responsibilities that may arise from this. After providing a
background to the phenomenon of community defence groups in the first
section, the second section of the article discusses the potential attribution of acts
of the community defence group to the State, applying secondary rules of State
responsibility.2 The third section discusses potential responsibilities of the State
under the primary rules of international law, namely international humanitarian
law (IHL) and international human rights law (IHRL), in circumstances where
the primary wrongful act is not attributable to the State. The examples discussed
1

2

This article does not address potential responsibilities that might exist in relation to extraterritorial States
providing support to community defence groups. The principles of attribution discussed in the second
section of the article could similarly extend to extraterritorial States, but extraterritoriality adds
additional complexities of jurisdictional scope in relation to IHL and IHRL that are not addressed here.
See definition and background on secondary rules in Marko Milanovic, “Special Rules of Attribution of
Conduct in International Law”, International Law Studies, Vol. 96, 2020, p. 300. See also Claus Kress,
“L’organe de facto en droit international public: Réflexions sur l’imputation a l’Etat de l’acte d’un
particulier a la lumiere des developpments recents”, Revue Générale de Droit International Public, Vol.
105, No. 1, 2001, pp. 123–124.
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in this article are predominantly from Africa, but the phenomenon is not limited to
that part of the world.3

The phenomenon of community defence groups
In Maiduguri, Nigeria, a young man attracted local notoriety in 2013 for pursuing a
militant from the group commonly referred to in the media as Boko Haram4 “with a
stick, capturing him and delivering him to the authorities”.5 Others followed his
example, joining together to patrol the streets and establish checkpoints.6 The
group grew and called itself the Civilian Joint Task Force (CJTF), a name that
intentionally referenced and indicated the group’s complementarity to the State’s
Joint Task Force that was tasked with responding to the crisis in the northeast.
As of 2020, the CJTF is said to have 30,000 members.7
In this article, the term “community defence group” is used to describe
actors like the CJTF. This label neatly encapsulates three defining features. The
first is that the group arises from or belongs to a community.8 In defining the
broader category of “community-based armed groups”, Schuberth notes their
eponymous embeddedness within the community in which they emerge. The
boundaries of the community can be deﬁned (1) by territory – such as an
urban neighbourhood or a village; (2) by blood ties – as in a family or clan;
or (3) by a shared identity – like in the case of ethnic groups.9
By way of example, in relation to the phenomenon of community defence groups in
South Sudan, Jok notes that

3

4

5
6
7
8
9

See, for example, the discussion in relation to the Shabbiha in Syria and the Popular Mobilization Force in
Iraq, in Jennifer Maddocks, “Outsourcing of Governmental Functions in Contemporary Conflict:
Rethinking the Issue of Attribution”, Virginia Journal of International Law, Vol. 59, No. 1, 2019,
pp. 80–82.
“Boko Haram” is not a label used by the group itself but is commonly used in media reporting to refer to
the armed group People Committed to the Propagation of the Prophet’s Teachings and Jihad, or, less
often, to the Islamic State West Africa Province. For more information, see International Crisis
Group, Facing the Challenge of the Islamic State in West Africa Province, Africa Report No. 273, 16
May 2019, available at: www.crisisgroup.org/africa/west-africa/nigeria/273-facing-challenge-islamicstate-west-africa-province (all internet references were accessed in July 2021).
International Crisis Group, Watchmen of Lake Chad: Vigilante Groups Fighting Boko Haram, Africa
Report No. 244, 23 February 2017, p. 4, available at: https://reliefweb.int/sites/reliefweb.int/files/
resources/244-watchmen-of-lake-chad-vigilante-groups-fighting-boko-haram.pdf.
Ibid., p. 4.
Daniel E. Agbiboa, “The Precariousness of Protection: Civilian Defense Groups Countering Boko Haram
in Northeastern Nigeria”, African Studies Review, Vol. 64, No. 1, 2020, p. 204. See also International Crisis
Group, above note 5, p. 6.
David Pratten, “The Politics of Protection: Perspectives on Vigilantism in Nigeria”, Journal of the
International African Institute, Vol. 78, No. 1, 2008, p. 4.
Moritz Schuberth, “The Challenge of Community-Based Armed Groups: Towards a Conceptualization of
Militias, Gangs, and Vigilantes”, Contemporary Security Policy, Vol. 36, No. 2, 2015, p.299. See also
D. Pratten, above note 8, p. 6, on the link between vigilantism and the “politics of belonging”.
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[c]ommon to all of the groups is their roots in ethnic groups or region. …
[T]hey are responses to the localised nature of violence and a suspicion that
the state has become monopolised by some ethnic groups while others are
excluded, forcing them to rely on their own means of defence.10
The community link will often underpin the structure and function of the group and
distinguish these actors from business-oriented groups, such as private military and
security companies.11
The second defining feature is that the group is a “defence group” – it
purports to serve a defensive purpose. This mirrors the so-called
“conservativism” that is discussed in relation to “vigilantism”: the orientation of
the group is towards the (re-)establishment of a form of existing social order.12
Johnston, for example, suggests in relation to “vigilantes” that such groups act
when “an established order is under threat from the transgression, the potential
transgression, or the imputed transgression of institutionalized norms”.13 For
instance, the group known as the Arrow Boys in South Sudan was formed by
Azande men responding to the threats posed to their community by the Lord’s
Resistance Army in 2005.14 This security orientation enables community defence
groups to be distinguished from groups whose dominant orientation is political
or economic.15

10 Jok Madut Jok, Mareike Schomerus, Luka Biong Deng Kuol, Ingrid Marie Breidlid and Michael J Arensen,
Informal Armies: Community Defence Groups in South Sudan’s Civil War, Saferworld, February 2017, p. 3,
available at: www.saferworld.org.uk/resources/publications/1108-informal-armies-community-defencegroups-in-south-sudanas-civil-war.
11 See the definition of private military and security companies provided at para. 9 of the Preface to the
Montreux Document on Pertinent International Legal Obligations and Good Practices for States related
to Operations of Private Military and Security Companies during Armed Conflict, International
Committee of the Red Cross (ICRC), Geneva, August 2009 (Montreux Document), available at: www.
eda.admin.ch/dam/eda/en/documents/aussenpolitik/voelkerrecht/20192511-montreux-document_EN.
pdf.
12 Les Johnston, “What is Vigilantism?”, British Journal of Criminology, Vol. 36, No. 2, 1996, pp. 229–230. In
the present article, the term “community defence group” is preferred over “vigilantes” because in common
parlance, and in some academic works, vigilantism is defined to exclude actors that operate with the
support of the State. This is too narrow for our purposes. Many community defence groups are
supported by the State, precisely because of their overlapping interests in protecting communities. See,
for example, Chris A. M. Kwaja, “Non-State Armed Groups in Adamawa State”, in Freedom
C. Onuoha and Chris A. M. Kwaja (eds), Non-State Armed Groups in North East Nigeria: Challenges
and Opportunities for Security Sector Governance, Cleen Foundation, 2018, pp. 21–22, available at:
https://cleen.org/wp-content/uploads/2018/12/Armed-Groups-in-North-East-Nigeria-Challenges-andOpportunities-for-Security-Sector-Governance.pdf; D. E. Agbiboa, above note 7, p. 8.
13 L. Johnston, above note 12, p. 229.
14 J. M. Jok et al., above note 10, pp. 3–4; Carlo Koos, “Why and How Civil Defense Militias Emerge: The
Case of the Arrow Boys in South Sudan”, Studies in Conflict and Terrorism, Vol. 37, No. 12, 2014, p. 1047.
In relation to the establishment of the Volunteers for the Defence of the Homeland, in Burkina Faso, see
Claire Zutterling, “Armer les civils: La loi des Volontaires pour la défense de la patrie au Burkina Faso”,
GRIP, 30 October 2020, available at: https://grip.org/https-grip-org-armer-civils-burkina-faso/.
15 M. Schuberth, above note 9, p. 303. In practice, it can be difficult to separate the motivation of groups. See,
for example, Johnston’s discussion of vigilantism as a reaction to crime and social deviance, and the
complex overlaps that can exist with social control vigilantism, or even vigilantism seeking political
power: L. Johnston, above note 12, pp. 228–230. David Pratten notes the disbanding of the O’odua
People’s Congress and Bakassi Boys due to their promotion of political agendas, but also notes the
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The security orientation also reflects that community defence groups are
most active in circumstances where a State’s own security institutions are not
responding well to the threats posed to a community. The groups may have
existed prior to a crisis, but then evolve to match an increasing threat. For
example, in the northeast of Nigeria, traditional hunter groups were mobilized to
respond to increasing attacks against civilian targets such as mosques, schools
and marketplaces.16 In Eastern Equatoria, South Sudan, community defence
groups are said to be organized according to traditional “age sets” whereby young
to middle-aged men “assume responsibility for the governance and security of the
community for specific time periods”.17 These were mobilized during South
Sudan’s civil war to, inter alia, secure roads and protect the community from
looting and violence.18 The groups’ foundations in the community often mean
that they are less likely to be perceived as a threat to existing political or social
structures, and they may receive support from the State for their complementary
service to the community. This is a key theme that will be returned to later in
this paper.
Finally, the term “community defence group” also highlights that these
groups involve a collective enterprise. Johnston expresses this element in relation
to vigilantism as the involvement of planning and premeditation by those
engaging in it.19 Rather than a spontaneous reaction to an imminent threat
(perhaps akin to a levée en masse), a community defence group has at least a
vague structure that allows for collective actions against a more generalized and
not necessarily immediate threat. A community defence group may be, but is not
necessarily, an “organised armed group” under IHL.20 This article will highlight
the implications of whether a group is considered an organized armed group in
relation to State responsibility.
In the absence of functioning State security services, there is an obvious
appeal to members of the community mobilizing to protect their community.
Community defence groups may be in a better position to respond than the
centralized government entities, whose personnel may not necessarily speak the
local languages or understand well the dynamics of the area under threat. For
example, the Titweng or Gelweng (cattle guards) in Bahr el Ghazal, South Sudan,
were reported to wield a “greater legitimacy among local communities because of
their respect for local norms, relationship with chiefs and elders, and their

16
17

18
19
20

reality of vigilante groups as a means for “poor, unemployed youth” to “insert themselves within political
and economic niches of the state apparatus”: D. Pratten, above note 8, pp. 5, 7.
C. A. M. Kwaja, above note 12.
Lucian Harriman with Ilona Drewy and David Deng, “Like the Military of the Village”: Security, Justice
and Community Defence Groups in South-East South Sudan, Saferworld, February 2020, p. 11, available
at: www.saferworld.org.uk/resources/publications/1245-alike-the-military-of-the-villagea-security-justiceand-community-defence-groups-in-south-east-south-sudan.
Ibid., pp. 24–28.
L. Johnston, above note 12, p. 220.
We are thus considering a broader category of actors than “community-embedded armed groups” per the
ICRC’s Roots of Restraint in War study, which is limited to groups that “lack an organizational structure
and responsible command necessary to be considered an armed group under IHL”. ICRC, The Roots of
Restraint in War, Geneva, 2018, p. 54, available at: www.icrc.org/en/publication/4352-roots-restraint-war.
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emphasis on protecting cattle”.21 Community defence groups may benefit from
existing social structures, informal taxation and other forms of community
resourcing,22 mystic beliefs about their role and abilities, and an innate
understanding of the terrain on which they operate.23
Yet, the operation of community defence groups is not without risk. The
gaps in the State security services from which such groups operate can mean that
in practice, accountability to the State may be weak.24 Certain community
defence groups have been accused of demanding pay-offs in exchange for turning
a blind eye to the behaviour they claim to be addressing, conducting raids against
other communities, committing summary executions or vengeance killings of
those suspected to be members of opposition armed groups, ill-treating or
torturing suspects before handing them over to the police, and/or sexual violence
against members of the vulnerable communities which they purport to serve.25
The second and third sections of this article discuss the potential
responsibility that a State might have in relation to wrongful acts of a community
defence group. This assessment depends upon a clear identification of the
relationship existing between the State and the community defence group, which
may vary significantly between contexts. States may have been involved in the
21 J. M. Jok et al., above note 10, p. 21. See also the discussion on the “historical and spiritual legitimacy” of
Nigerian vigilantism in D. Pratten, above note 8, p. 9; Kyle Dietrich, “When We Can’t See the Enemy,
Civilians Become the Enemy”: Living Through Nigeria’s Six-Year Insurgency, Center for Civilians in
Conflict, 2015, pp. 57–58, available at: https://civiliansinconflict.org/wp-content/uploads/2015/10/
NigeriaReport_Web.pdf; C. Zutterling, above note 14.
22 See, for example, C. A. M. Kwaja, above note 12, p. 21; J. M. Jok et al., above note 10, p. 9.
23 For example, the Dozo or Traditional Hunters Society in Mali was said to employ hunting weapons and
traditional magic against armed insurgent groups: Corinne Dufka, “We Used to Be Brothers”: Self-Defense
Group Abuses in Central Mali, Human Rights Watch, 2018, available at: https://www.hrw.org/report/2018/
12/07/we-used-be-brothers/self-defense-group-abuses-central-mali. See also Sam Mednick, “Victims
or Villains? The Volunteer Fighters on Burkina Faso’s Front Line”, The New Humanitarian, 12
October 2020, available at: www.thenewhumanitarian.org/news-feature/2020/10/12/Burkina-Fasoconflict-jihadist-vigilante-volunteer-fighters; D. E. Agbiboa, above note 7, pp. 9, 12.
24 The existence of non-State accountability mechanisms of community defence groups varies from context
to context. For example, the ICRC’s Roots of Restraint in War study notes as sources of influence and
authority over the cattle-keeping groups of South Sudan (e.g. the Titweng and Gelweng discussed
above) the role of chiefs and divine authority, in addition to politico-military elites: ICRC, above note
20, pp. 57–58. Community defence groups that are organized armed groups (as discussed below) by
definition will have an internal means for regulating the conduct of their members: see International
Criminal Tribunal for the former Yugoslavia (ICTY), Prosecutor v. Boškoski, Case No. IT-04-82-T,
Judgment (Trial Chamber), 10 July 2008, para. 195.
25 A recent United Nations Mission in South Sudan (UNMISS) report, for example, indicated that “[c]
ommunity-based militias were responsible for 78 percent of killings and injuries caused to civilians as
well as abductions and conflict-related sexual violence during attacks in pockets of South Sudan”.
UNMISS, “Community-Based Militias Responsible for 78% of Victims of Violence in South Sudan”, 31
March 2021, available at: https://tinyurl.com/4dnf4bfx. See also L. Harriman, I. Drewy and D. Deng,
above note 17, p. 11; “Mali Attack: Behind the Dogon-Fulani Violence in Mopti”, BBC News, 25
March 2019, available at: www.bbc.com/news/world-africa-47694445; Michael L. Fleisher,
“Sungusungu: State-Sponsored Village Vigilante Groups among the Kuria of Tanzania”, Africa, Vol.
20, No. 2, 2000, p. 223; ICRC, above note 20, p. 58; Amnesty International, “Burkina Faso: Witness
Testimony Confirms Armed Group Perpetrated Mass Killings”, 20 March 2020, available at: www.
amnesty.org/en/latest/news/2020/03/burkina-faso-witness-testimony-confirms-armed-group/; D. E. Agbiboa,
above note 7, p. 18.
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formation of these groups, and have promoted their recruitment;26 they may
acquiesce to the existence and activities of such groups, but otherwise have no
direct involvement; they might actively cooperate with such groups and/or make
regular payments to members of such groups; they may provide training,
uniforms and/or equipment;27 they may engage in the planning and coordination
of activities for the group; they may carry out mandatory recruitment into
community defence groups;28 they may favourably comment on the activities of
such groups;29 and they may engage the group for the provision of a specific
security service, or even formally incorporate the group within the State’s own
security apparatus.30 Understanding these relationships is essential to identifying
any existing responsibility, but it is not always easy. The relationships that can
exist between States and community defence groups may be complex, nontransparent and evolving.

Attribution pursuant to secondary rules of State responsibility
This section examines the circumstances in which acts of a community defence
group may be attributable to the State, pursuant to the principles of State
responsibility articulated in the International Law Commission’s Draft Articles
on the Responsibility of States for Internationally Wrongful Acts (Articles on
State Responsibility, ASR).31 It will consider situations where a community
defence group and/or certain of its members is an organ of the State (Article 4),
where the community defence group is exercising governmental authority
(Articles 5 and 9), and where the community defence group is acting under the
26 For example, military officers are said to have visited communities in order to encourage recruitment of
people into the CJTF in 2013: see International Crisis Group, above note 5, p. 6. In recognition of the
apparent effectiveness of the Arrow Boys’ response to the Lord’s Resistance Army, US and Ugandan
soldiers were said to have regularly consulted the group and “periodically furnished them with
equipment in exchange for information”: J. M. Jok et al., above note 10, p. 9.
27 For example, the Borno Youth Empowerment Scheme provided some military training and uniforms to a
select group of young men in the CJTF: see International Crisis Group, above note 5, pp. 5, 9.
28 For example, service in the Sungusungu of Nyaheiya, Tanzania was said to be compulsory: M. L. Fleisher,
above note 25, p. 216; Suzette Heald, “State, Law and Vigilantism in Northern Tanzania”, African Affairs,
Vol. 105, No. 419, 2005, p. 273.
29 See, for example, J. M. Jok et al., above note 10, p. 9.
30 Romane Da Cunha Dupuy and Tanguy Quidelleur, Self-Defence Movements in Burkina Faso: Diffusion
and Structuration of Koglweogo Groups, Noria, 15 November 2018, available at: www.noria-research.
com/self-defence-movements-in-burkina-faso-diffusion-and-structuration-of-koglweogo-groups/; L. Harriman,
I. Drewy and D. Deng, above note 17, p. 11.
31 Draft Articles on the Responsibility of States for Internationally Wrongful Acts, with Commentaries, in
Report of the International Law Commission on the Work of Its Fifty-Third Session, UN Doc. A/56/10
(Yearbook of the International Law Commission, Vol. 2, No. 2), 2001 (Articles on State Responsibility),
pp. 26–143, available at: https://legal.un.org/ilc/documentation/english/reports/a_56_10.pdf. The
Articles on State Responsibility are not a treaty but nevertheless are widely relied upon as the
articulation of customary international law in relation to State responsibility. See, for example,
International Court of Justice (ICJ), Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosnia & Herzegovina v. Serbia & Montenegro), Judgment, 2007, ICJ Reports
2007 (Bosnian Genocide), paras 385, 398.
1105

J. Arman

instruction, direction or control of the State in carrying out that conduct
(Article 8).32

Responsibility for community defence groups or members of community
defence groups as organs of the State
Article 4 of the ASR states that “[t]he conduct of any State organ shall be considered
an act of that State under international law”.33 This extends to “all the individual or
collective entities which make up the organization of the State and act on its
behalf”.34
In principle, a State could legally incorporate a community defence group
into the State security apparatus.35 This is rare, presumably because there is little
advantage for the State to assume unequivocal responsibility for groups outside of
its already existing security institutions. Further, for the community groups
themselves, direct incorporation into the State’s institutions would result in the
loss of their independence and potentially also their community-based identity.
The International Court of Justice (ICJ) has in addition considered that in
exceptional circumstances, “persons, groups of persons or entities” may be
considered an organ of the State even in the absence of domestic incorporation, if
there is “proof of a particularly high degree of State control over them”, so much
so that the persons or entities operate in “complete dependence” on the State.36
The author is not aware of any community defence groups that would fall under
this category. The characteristics of community defence groups tend to run
counter to absolute State control, including their creation and foundations in the
community (suggesting some degree of autonomy) and that they are most active
in situations where the State security apparatus is not meeting the security needs
of the community (suggesting a possible incapacity for the State to exercise
absolute control).37 Situations where the State exercises control at a level that
results in less than complete dependence are discussed below in relation to
Article 8 of the ASR.

32 This article does not consider responsibility on the basis of conduct acknowledged and adopted by the
State as its own. It would seem far-fetched that a State would ever accept and adopt as its own the type
of conduct of community defence groups described in this article that would form the basis of the
wrongful act.
33 Articles on State Responsibility, above note 31, Art. 4(1). The ICJ considered Article 4 as reflecting
customary law: ICJ, Bosnian Genocide, above note 31, para. 385.
34 Articles on State Responsibility, above note 31, p. 40.
35 The Volunteers for the Defence of the Homeland, in Burkina Faso, warrants further study in this respect.
A decree was passed in 2020 on the group’s status that provides, inter alia, that the command of the group
is assured by the command of the armed forces, and that the group benefits from the protection of the
State in the execution of its missions. La loi portant institution des Volontaires de la défense de la
Patrie, Decree No. 2020-0115, 12 March 2020, available at: https://tinyurl.com/kd76jwbv.
36 ICJ, Bosnian Genocide, above note 31, paras 392–393. See also ICJ, Military and Paramilitary Activities in
and against Nicaragua (Nicaragua v. United States of America), Judgment, 1986, ICJ Reports 1986, paras
109–114.
37 In relation to the relevance of the State’s role in the creation of the group as a factor indicating control, see
ICJ, Nicaragua, above note 36, paras 93–94; C. Kress, above note 2, pp. 106–107.
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An apparently simpler solution for the State than expressly incorporating
the whole group would be to incorporate or recruit certain members into the
State’s existing security institutions.38 In November 2020, for example, 400
members of the CJTF were reported to have been formally recruited into the
Nigerian Armed Forces.39 Yet, even this is not common. Employing members of
the community defence group requires a greater financial contribution by the
State, including regular salaries and possibly health insurance, pensions and other
benefits.40 Incorporation of community defence group members may also be
difficult as these individuals may not fulfil the educational requirements for
recruitment.41 In Nigeria, constitutional requirements of geographical
representation intended to address overrepresentation of certain regions in
recruitment were also reported to be a challenge for recruitment.42 Further, a
practice of employing community defence group members might be perceived as
creating an incentive for their operation.43
The domestic employment law of a State will be relevant, as will any
regulations that apply to recruitment in the specific institutions in question, to
determine as a matter of fact whether members of a community defence group
have become employees of the State.44
For community defence group members who are also employees of the
State, the State will be responsible for their acts “[w]here such a person acts in an
apparently official capacity, or under colour of authority”, even if that person is
exceeding their authority or contravening their instructions.45 This would cover
situations where an employee commits misdeeds while in uniform, even if outside
of working hours, because of the air of authority that comes with wearing that
uniform.46 It could also cover instances where an employee is using a security
38 In relation to “incorporation”, Cameron and Chetail give the example whereby by act of contract, the State
of Papua New Guinea purported to bestow upon members of a private security firm the status of “special
constables”, a classification within the national police force. See Lindsey Cameron and Vincent Chetail,
Privatizing War: Private Military and Security Companies under Public International Law, Cambridge
University Press, Cambridge, 2013, pp. 140–141.
39 “Ohanaeze, Afenifere, ACF Disagree Over Civilian JTF’s Recruitment into Army”, Punch, 13 November
2020, available at: https://punchng.com/ohanaeze-afenifere-acf-disagree-over-civilian-jtfs-recruitment-intoarmy/. See also International Crisis Group, Double-Edged Sword: Vigilantes in African CounterInsurgencies, Africa Report No. 251, 7 September 2017, available at: www.crisisgroup.org/africa/westafrica/sierra-leone/251-double-edged-sword-vigilantes-african-counter-insurgencies.
40 M. L. Fleisher, above note 25, p. 210. Payments made to community defence group members (if any) who
are not employed by the State vary between contexts. For example, the chairman of the Anambra Vigilante
Services suggested that his members were paid only “a token amount”: see Human Rights Watch, The
Bakassi Boys: The Legitimization of Murder and Torture, May 2002, available at: www.hrw.org/reports/
2002/nigeria2/index.htm#TopOfPage. See also International Crisis Group, above note 5, p. 12.
41 International Crisis Group, above note 5, p. 21.
42 Ibid.
43 J. M. Jok et al., above note 10, pp. 4, 6, 23.
44 See the discussion on the relevance of domestic law in L. Cameron and V. Chetail, above note 38, p. 137. In
practice, determining whether an employment relationship exists can be difficult, as a person may receive
a regular paycheck pursuant to a contract, and insurance, and be subject to a clear chain of command, yet
the State may characterize the relationship as “volunteerism”. See, for example, Decree No. 2020-0115,
above note 35.
45 Articles on State Responsibility, above note 31, pp. 42, 47, and Art. 7.
46 Ibid., p. 46.
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vehicle outside of work operations where the use of that vehicle would also give the
appearance of authority.47 The “colour of authority” may also extend to off-duty
security-related work of the employee with the community defence group, where
such work benefits from wide-ranging support or endorsement from the State.48
Essentially, the critical question would be whether the activities of the employee,
engaged with the community defence group while “off-duty”, can be clearly
distinguished from his or her official function.49
Finally, the responsibility of States is arguably broader in relation to the acts
of community defence group members who are also members of the armed forces
during international armed conflicts. Article 91 of Additional Protocol I to the
Geneva Conventions provides: “A Party to the conﬂict which violates the
provisions of the Conventions or of this Protocol shall, if the case demands, be
liable to pay compensation. It shall be responsible for all acts committed by
persons forming part of its armed force.”50 This is understood by some
commentators as a lex specialis rule of State responsibility under IHL whereby the
distinction between private and public acts is either not maintained at all or is at
least not maintained “in wartime and with regard to acts governed by
international humanitarian law”.51 That being said, none of the examples of
community defence groups discussed in this article were mobilized as a result of
international armed conflicts.52

Exercising governmental authority
Article 5 of the ASR provides that the conduct of persons or groups that are not
organs of the State but which are “empowered by the law of the State to exercise
elements of the governmental authority shall be considered as an act of the State
under international law, provided the person or entity is acting in that capacity in
the particular instance.”
47 Alexis P. Kontos, “Private Security Guards: Privatized Force and State Responsibility under International
Human Rights Law”, Non-State Actors and International Law, Vol. 199, No. 4, 2004, p. 213.
48 For example, the endorsement and support given by the Borno State governor to the CJTF: Eromosele
Ebhomele, “Boko Haram: Civilian-JTF Gets Pay Rise from Borno Governor Zulum, Now to Earn
N20,000”, Legit, 5 June 2019, available at: www.legit.ng/1241882-boko-haram-civilian-jtf-pay-riseborno-governor-zulum-earn-n20000.html.
49 Articles on State Responsibility, above note 31, p. 46.
50 See also Hague Convention IV, Art. 3.
51 Marco Sassòli, “State Responsibility for Violations of International Humanitarian Law”, International
Review of the Red Cross, Vol. 84, No. 846, 2002, pp. 405–406. See also Marco Longobardo, “The
Relevance of the Concept of Due Diligence for International Humanitarian Law”, Wisconsin
International Law Journal, Vol. 37, No. 1, 2019, p. 57; L. Cameron and V. Chetail, above note 38,
pp. 161–164. Note that the Commentaries to the ASR consider Article 91 of Additional Protocol I to
be the articulation of the general rule in ASR Article 7: see Articles on State Responsibility, above note
31, p. 46.
52 See, for example, the discussion above in relation to the mobilization of the CJTF in northeastern Nigeria
and the Arrow Boys in South Sudan. This is consistent with global trends whereby the “vast majority” of
conflicts are non-international: see Annyssa Bellal, The War Report: Armed Conflicts in 2018, Geneva
Academy of International Humanitarian Law and Human Rights, 3 June 2019, available at: www.rulac.
org/news/the-war-report-armed-conflicts-in-2018.
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For a community defence group’s activities to be attributed to the State
under Article 5, the group must be an entity capable of being empowered by law
to exercise governmental authority. The Commentaries to the ASR make it clear
that the definition of “entity” is to be broad: “The generic term ‘entity’ reflects
the wide variety of bodies which, though not organs, may be empowered by the
law of a State to exercise elements of governmental authority.”53 In order to be
“empowered”, the group needs to be capable of definition and most likely would
require legal personality under the domestic legal framework of the State.54 This
is not unheard of; for example, the Vigilante Group of Nigeria was registered in
1999 as a not-for-profit organization.55
Second, the community defence group must exercise elements of
governmental authority. The ASR Commentaries suggest that “what is considered
‘public power’ depends on the society in question, its history and traditions”.56
Cameron and Chetail conclude on review of the drafting history, as well as
domestic and international law approaches to defining governmental authority,
that “it appears that the notion of elements of governmental authority is entirely
linked to the exercise of the special powers of the state and not to the general
public interest or the goal of a given activity”.57 This would likely encompass
many activities of community defence group of a policing character, such as
manning checkpoints on public roads, arresting persons suspected to be involved
in organized armed groups, and engaging in interrogations.58 The Commentaries
provide the example of private security firms contracted as prison guards and
consider that in this capacity they may “exercise public powers such as powers of
detention and discipline pursuant to a judicial sentence or to prison
regulations”.59 It would not, on the other hand, extend to other peripheral
activities of community defence groups that do not require “elements of
government authority”, such as translating services or community liaison work.60

53 Articles on State Responsibility, above note 31, p. 43.
54 This is consistent with the examples provided in the ASR Commentaries, namely public corporations,
semi-public entities, public agencies of various kinds, and private companies: ibid., p. 43.
55 Ernest Ogbozor, “Understanding the Informal Security Sector in Nigeria”, ETH Zurich Centre for Security
Studies, 4 October 2016, available at: https://tinyurl.com/btbtda2c. See also International Crisis Group,
above note 5, p. 7, in relation to the regional decrees creating comités locaux de vigilance in Cameroon.
56 Articles on State Responsibility, above note 31, p. 43.
57 L. Cameron and V. Chetail, above note 38, p. 198. See also J. Maddocks, above note 3, pp. 62–77, and in
particular her discussion of “quintessentially” government functions. For a discussion on the meaning
given in the United States to tasks that are “inherently governmental” and may only be performed by
members of the US Armed Forces or civilian employees of the Department of Defence, see EmanuelaChiara Gillard, “Business Goes to War: Private Military/Security Companies and International
Humanitarian Law”, International Review of the Red Cross, Vol. 88, No. 863, 2006, pp. 550–551.
58 Katja Nieminen, “Rules of Attribution and the Private Military Contractors at Abu Ghraib: Private Acts or
Public Wrongs?”, Finnish Year Book of International Law, Vol. 289, No. 15, 2004, p. 299. Note, however,
that many countries provide for a “citizen’s arrest” that does not involve the exercise of public authority,
usually limited to stopping a person in the commission of a serious offence: see, for example, France,
Criminal Procedure Code, Art. 73; Indonesia, Criminal Procedure Code, Art. 18(2). See also Articles
on State Responsibility, above note 31, p. 43.
59 Articles on State Responsibility, above note 31, p. 43.
60 K. Nieminen, above note 58, p. 300.
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Third, the community defence group must be “empowered by the law of
the State” to exercise the governmental authority.61 There is some uncertainty
about what is required by this. As Cameron and Chetail identify, the expression
“by the law of the State” is ambiguous in English because it could refer to a
specific law or more generally to a legal order. The French version’s usage of the
expression le droit interne (as opposed to lois internes) is consistent with the
broader interpretation, whereby delegation of authority would be possible
provided it was undertaken within the legal order of the State.62
The ASR Commentaries do not definitively address “whether such
authority must be granted through a concession of legislative power, or, for
example, through an executive act, as it could be a contract between a
government and a private entity to perform public functions”.63 The
Commentaries refer to entities that are “empowered by internal law to exercise
government authority”, which might be understood to refer to a legislative or
regulatory act, but, as mentioned above, they give as an example private security
firms contracted to act as prison guards.64
The Montreux Document on private military and security companies, a
document finalized on 17 September 2008 and to date supported by fifty-six
States,65 states that under customary international law, attribution would only
occur in this respect where private military and security companies are
“empowered to exercise elements of governmental authority if they are acting in
that capacity (i.e. are formally authorized by law or regulation to carry out
functions normally conducted by organs of the State)”.66 In its discussion of
circumstances where State responsibility might be attracted, it also specifies that
“entering into contractual relations does not in itself engage the responsibility of
Contracting States”.67 If this is to be extended to responsibility under Article 5 of
61 Note that the Iran–US Tribunal considered that express authorization of the exercise of government
authority was not required for the establishment of State responsibility, but instead considered that the
exercise of government authority by the “Komitehs” or “Guards” created a reserve presumption
whereby “the Respondent has the burden of coming forward with evidence showing that members of
the ‘Komitehs’ or ‘guards’ were in fact not acting on its behalf, or were not exercising elements of
government authority, or that it could not control them”. Iran–United States Claims Tribunal, Kenneth
P. Yeager v. The Islamic Republic of Iran, Judgment, 1987, paras 43–45. This case is discussed further
below in relation to Article 9 of the ASR.
62 L. Cameron and V. Chetail, above note 38, p. 168.
63 Vanessa Ballesteros Moya, “The Privatization of the Use of Force Meets the Law of State Responsibility”,
American University International Law Review, Vol. 30, No. 4, 2015, pp. 800–801.
64 Articles on State Responsibility, above note 31, p. 43. The ICRC’s Customary Law Study also refers to
responsibility for persons or entities “which [States] have empowered, under their internal law”: JeanMarie Henckaerts and Louise Doswald-Beck (eds), Customary International Humanitarian Law, Vol. 1:
Rules, Cambridge University Press, Cambridge, 2005 (ICRC Customary Law Study), Rule 149, available
at: https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1. See also L. Cameron and V. Chetail, above
note 38, pp. 168–169.
65 Swiss Federal Department of Foreign Affairs, “Participating States of the Montreux Document”, available
at: www.eda.admin.ch/eda/en/fdfa/foreign-policy/international-law/international-humanitarian-law/privatemilitary-security-companies/participating-states.html.
66 Montreux Document, above note 11, Part 1, para. 7.
67 Ibid., Part 1, para. 7. See also E.-C. Gillard, above note 57, pp. 554–555. However, see also Cameron and
Chetail’s discussion of decisions by both the Iran–US Tribunal and the ICJ in which neither body required
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the ASR generally, the circumstances attracting responsibility under Article 5 will be
rare, as it would require a State to provide in its laws or regulations for the delegation
of authority to community defence groups.68
Finally, the wrongful act must have been committed by the community
defence group or its member while acting in an “empowered” capacity.69 The
extension of responsibility to ultra vires acts under Article 7 of the ASR (and the
discussion of this provision in relation to responsibility under Article 4, above) is
equally applicable here.

Attribution of responsibility for the acts of community defence groups
under the instruction, direction or control of the State
Article 8 of the ASR provides for State responsibility for wrongful acts committed if
a State instructs a member of a community defence group, or the group itself, to
commit that wrongful act, or when groups or their members are acting under the
direction or control of the State in carrying out that act.70
In relation to attribution on the basis of control, preliminary questions in
relation to the degree of control required must be addressed. As is well known and
often repeated, the ICJ in the Nicaragua decision considered that the United
States’ support for the Contras (a non-State armed group operating in
Venezuela) could give rise to legal responsibility on the part of the United
States if it was “proved that that State had effective control of the military or
paramilitary operations in the course of which the alleged violations were
committed”.71
The International Criminal Tribunal for the Former Yugoslavia (ICTY)
Appeals Chamber reached a different conclusion in the Tadić case when
examining the internationalization of conflicts, considering that conduct of
military or paramilitary groups was attributable where “the State wields overall
control over the group, not only by equipping and financing the group, but also
by coordinating or helping in the general planning of its military activity.”72 The
approach in Tadić has been adopted by the International Criminal Court (ICC)
in relation to the internationalizing of armed conflicts.73 The ICJ continues to

68
69
70

71
72
73

a finding that group was empowered by the domestic legal order in finding the State responsible:
L. Cameron and V. Chetail, above note 38, pp. 169–170.
See the discussion of the Anambra State Vigilante Services per Law No. 9, Anambra State Vigilante
Services Law, 2000, in Human Rights Watch, above note 40.
Articles on State Responsibility, above note 31, Arts 5, 7.
The ICJ considered Article 8 as reflecting customary law: ICJ, Bosnian Genocide, above note 31, para. 398.
For a critique of this finding, see Antonio Cassese, “The Nicaragua and Tadić Tests Revisited in Light of
the ICJ Judgment on Genocide in Bosnia”, European Journal of International Law, Vol. 18, No. 4, 2007,
p. 651.
ICJ, Nicaragua, above note 36, para. 115 (emphasis added).
ICTY, Prosecutor v. Tadić, Case No. IT-94-1, Judgment (Appeals Chamber), 2 October 1995, para. 131
(emphasis added).
ICC, The Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06-2842, Judgment (Trial
Chamber), 5 April 2012, para. 541; ICC, The Prosecutor v. Jean-Pierre Bemba Gombo, Judgment (Trial
Chamber III), 21 March 2016, para. 130. See also ICRC, Commentary on the First Geneva Convention:
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prefer and apply the effective control test.74 This article will consider both the ICJ
and the ICTY’s approach.75

Overall control of the group
First, as posited in Tadić, the overall control test applies in relation to the State’s
relationship with military or paramilitary groups. For individuals or groups not
organized into military structures, “courts … have instead insisted upon specific
instructions or directives aimed at the commission of specific acts, or have
required public approval of those acts following their commission”.76
Not all community defence groups are organized militarily.77 Many
community defence groups operate informally and lack an effective centralized
command. The Arrow Boys, for example, have been described as “a network of
mobilized community members rather than a military-style hierarchical armed
organization”.78 As described by Koos:
Some overarching positions (e.g., county-level commander, information
ofﬁcer) were established to facilitate coordination between local [Arrow
Boys] groups across Western Equatoria. However, these functions were not
endowed with commanding power as they would have been in an army or
other military-like organizations. Core decision-making power regarding
operational decisions and cooperation among local groups remained with

74
75

76
77
78

Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field,
2nd ed., Geneva, 2016 (ICRC Commentary on GC I), paras 271–273.
ICJ, Bosnian Genocide, above note 31, paras 404–407.
Alternative tests for attribution have been applied by other international and regional decision-makers.
The European Court of Human Rights (ECtHR), for example, considered that acts of the Turkish
Republic of Northern Cyprus could be attributed to Turkey on the basis of “effective overall control”:
ECtHR, Loizidou v. Turkey, Appl. No. 15318/89, 18 December 1996, para. 49; and see discussion in
C. Kress, above note 2, pp. 107–109, 127–128; M. Milanovic, above note 2, pp. 345–346. The World
Trade Organisation Appellate Body applies a test of “sufficient involvement” to determine whether acts
of private entities may be considered “governmental”: see Alberto Alvarez-Jimenez, “International State
Responsibility for Acts of Non-State Actors: The Recent Standards Set by the International Court of
Justice in Genocide and Why the WTO Appellate Body Should Not Embrace Them”, Syracuse Journal
of International Law and Commerce, Vol. 35, No 1, 2007, pp. 15–18. See also the discussion in Kristen
E. Boon, “Are Control Tests Fit for the Future? The Slippage Problem in Attribution Doctrines”,
Melbourne Journal of International Law, Vol. 15, No. 2, 2014, pp. 349–351, with regard to the
applicability of control tests in relation to attributing acts of terrorism. In relation to the merits of the
effective and overall control tests, the present author does not take a position on which test is to be
preferred and refers readers to the differing views taken on this topic in M. Milanovic, above note 2,
pp. 317–324; A. Cassese, above note 70; ICRC Commentary on GC I, above note 73, Art. 2, paras 268–
271; M. Milanovic, “State Responsibility for Genocide”, European Journal of International Law, Vol.
17, No. 3, 2006, pp. 585–588; M. Sassòli, above note 51, p. 408.
ICTY, Tadić, above note 72, paras. 130–131. See also A. Cassese, above note 70, pp. 659–661.
See ICTY, Boškoski, above note 24, paras 194–206, for a description of the indicators that a group is an
organized armed group.
C. Koos, above note 14, p. 1047. See also C. Dufka, above note 23, p. 28.
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the local chairman and, by extension, the traditional community leaders in
the village.79
If a community defence group is an organized armed group, according to Tadić, its
conduct can be attributed to a State if the
State (or, in the context of an armed conflict, the Party to the conflict) has a role
in organising, coordinating or planning the military actions of the military
group, in addition to financing, training and equipping or providing
operational support to that group.80
The “overall control” test is less onerous than the effective control test, but the level of
control required is still high and goes beyond cooperation as allies.81 Example
indicators of a State’s overall control over a community defence group might include:
.
.

.

the State is paying stipends for the members, is providing uniforms and
engaging in training activities and is engaged in the coordination and
planning of the group’s activities;
the State determines the direction that the community defence group takes – it
decides the activities that the community defence group will undertake, and the
community defence group depends upon the State to guide it as to what
activities to pursue and what not to pursue; and
funding and other support provided by the State is conditional upon the
community development group following the plans provided by the State; the
State supervises the activities and operations.82

The overall control test does not, however, require that “the particular acts in
question should be the subject of specific instructions or directives by a foreign
State to certain armed forces in order for these armed forces to be held to be
acting as de facto organs of that State”.83 As posited in Tadić, the conduct of a
group under the overall control of the State is attributable to the State as though
its members were “agents” of the State,84 and the State is responsible “even when
they act contrary to their directives”.85
79 C. Koos, above note 14, p. 1048. See also the description of the Titweng and Gelweng in ICRC, above note
20, p. 57.
80 ICTY, Tadić, above note 72, para. 137.
81 Ibid., para. 151; ICTY, Prosecutor v. Aleksovski, Case No. IT-95-14/1, Judgment (Appeals Chamber), 24
March 2000, paras 138–145.
82 Examples of the ICTY’s findings on overall control include ICTY, Prosecutor v. Rajić, Case No. IT-95-12,
Review of the Indictment Pursuant to Rule 61 of the Rules of Procedure and Evidence (Trial Chamber), 13
September 1996, paras 13, 26, 32; ICTY, Prosecutor v. Blaškić, Case No. IT-95-14, Judgment (Trial
Chamber), 3 March 2000, paras 83–123; ICTY, Tadić, above note 72, para. 156; ICTY, Prosecutor
v. Kordić and Č erkez, Case No. IT-95-14/2, Judgment (Trial Chamber), 26 February 2001, para. 145;
ICTY, Prosecutor v. Mucić et al., Case No. IT-96-21, Judgment (Appeals Chamber), 20 February 2001,
paras 46–47; ICTY, Prosecutor v. Naletilić and Martinović, Case No. IT-98-34, Judgment (Trial
Chamber), 31 March 2003, paras 198–201.
83 ICTY, Tadić, above note 72, para. 156.
84 Ibid., para 137; ICRC, Commentary on the First Geneva Convention, 2016, Article 2, para. 273.
85 ICTY, Tadić, above note 72, paras 121–122. For a critique of this aspect of the Tadić decision, see C. Kress,
above note 2, pp. 128–129, 135–136; M. Milanovic, above note 2, pp. 319–320.
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Effective control over the acts
Pursuant to the effective control test, the State is responsible where it directs or has
control over the operation in which the wrongdoing has occurred.86 This might
include where the operation is being conducted according to a plan established
and led by the State, the community defence group members accept orders from
the State in relation to the operation, and the State has the capacity to change its
plans and the community defence group members will respond accordingly.
For example, the description given of the Yobe Peace Group by Kwaja
would raise questions of potential responsibility. As described by Kwaja, members
of the Yobe Peace Group “are attached to military battalions and deployed to
flash points where army battalions are stationed”, and the State is “wholly
responsible for the funding, allowance and maintenance” of the group.87 It would
be useful to understand more precisely what is meant by “attached” and
“deployed.” If the group is receiving orders and command from the armed forces
for specific operations, its acts during such operations would be attributable to
the State.88
As with responsibility under Article 4 of the ASR, an additional question
arises regarding the extent of the State’s responsibility. The State is responsible
when it instructs a person or entity to commit the wrongful act. In relation to
circumstances where the State exercises control, the situation is less clear. The ICJ
refers to the State having control over “operations” rather than acts, which has
been interpreted by some to include ultra vires acts committed in the course of
the operation.89 In the ASR Commentaries, it is suggested that “[s]uch cases can
be resolved by asking whether the unlawful or unauthorized conduct was really
incidental to the mission or clearly went beyond it”.90

86 Articles on State Responsibility, above note 31, p. 47. In practice this may be difficult to determine in the
absence of express instructions. See discussion in Oona A. Hathaway, Emily Chertoff, Lara Dominguez,
Zachary Manfredi and Peter Tzeng, “Ensuring Responsibility: Common Article 1 and State
Responsibility for Non-State Actors”, Texas Law Review, Vol. 95, No. 3, 2017, p. 552; K. Nieminen,
above note 58, pp. 307–308; K. E. Boon, above note 75, p. 338.
87 C. A. M. Kwaja, above note 12, pp. 64–65.
88 Articles on State Responsibility, above note 31, p. 47.
89 O. A. Hathaway et al., above note 86, pp. 552–553. Kress, on the other hand, notes that Article 7 does not
address de facto organs and highlights an absence of international practice extending it thus: C. Kress,
above note 2, pp. 135–136.
90 Articles on State Responsibility, above note 31, p. 48. See also the discussion by Cameron and Chetail, who
suggest that “the incidental character of the unlawful act regarding the particular mission can be
determined by weighing whether or not the unlawful act was done to assist in the accomplishment of
the mission, which can then help to answer the question of whether the instructing state had accepted
the likelihood of its occurrence”: L. Cameron and V. Chetail, above note 38, pp. 207–208.
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Responsibility when exercising elements of government authority in the
absence of the exercise by regular authorities
Article 9 of the ASR states:
The conduct of a person or group of persons shall be considered an act of a State
under international law if the person or group of persons is in fact exercising
elements of the governmental authority in the absence or default of the
official authorities and in circumstances such as to call for the exercise of
those elements of authority.
The ASR Commentaries suggest three conditions for attribution under Article 9:
that the conduct must involve the performance of governmental functions; that it
must be in the absence or default of the State; and that “the circumstances must
have been such as to call for the exercise of elements of the governmental
authority by private persons”.91 As discussed above in relation to Article 5, it is
foreseeable that some acts of community defence groups may involve the exercise
of governmental authority, particularly those of a policing character, such as
manning checkpoints on public roads, arresting persons suspected to be involved
in organized armed groups, or engaging in interrogations.92 Further, in relation
to the requirement of an “absence or default of the State” as discussed in the first
part of this article, many community defence groups are created and/or mobilized
as a result of the absence of functioning State security operations.93
What is more difficult to ascertain is whether the circumstances would be
such as to call for the exercise of elements of governmental authority by private
persons. The ASR Commentaries suggest that such cases are “exceptional” and
that “the principle underlying article 9 owes something to the old idea of the
levée en masse” – a phenomenon that is narrowly defined.94 Yet, the examples
given by the Commentaries of the “exceptional nature of the circumstances
envisaged in the article” include situations which unfortunately are quite
common – namely, situations of “armed conflict” and situations “where the
regular authorities dissolve, are disintegrating, have been suppressed or are for
the time being inoperative”.95
An additional challenge in identifying the limits of attribution under Article
9 is posed by the reference in the ASR Commentaries to the Yeager decision of the
Iran–United States Claim Tribunal. In that case, the Tribunal found
91 Articles on State Responsibility, above note 31, p. 49.
92 See, for example, C. Dufka, above note 23, p. 26, in relation to activities of the Dozo in Mali; D. E. Agbiboa,
above note 7, pp. 14–16, in relation to the CJTF in Nigeria.
93 See, for example, C. Dufka, above note 23, pp. 15, 18, 19, in relation to Dogon and Bambara self-defence
groups in Mali; C. A. M. Kwaja, above note 12, p. 28.
94 Articles on State Responsibility, above note 31, p. 49. For a discussion on the meaning of levée en masse, see
ICRC, Commentary on the Third Geneva Convention: Convention (III) relative to the Treatment of
Prisoners of War, 2nd ed., Geneva, 2020, Art. 4, paras 1064–1068.
95 Helmut Phillip Aust, “Complicity in Violations of International Humanitarian Law”, in Heike Krieger
(ed.), Inducing Compliance with International Humanitarian Law: Lessons from the African Great
Lakes Region, Cambridge University Press, Cambridge, 2015, p. 463.
1115

J. Arman

sufficient evidence on the record to establish a presumption that the
revolutionary ‘Komitehs’ or ‘Guards’ after 11 February 1979 were acting in
fact on behalf of the new government, or at least exercised elements of
governmental authority in the absence of official authorities, in operations of
which the new Government must have had knowledge and to which it did not
specifically object.96
If this was applied as a test for Article 9, it would create a low threshold for
attribution, namely by the State’s “tolerance” of the activities of the group, even
in the absence of an assessment of whether the State was capable of controlling
the behaviour of the group.97 Without a clear definition of the limits of this basis
for attribution, it is difficult to entertain detailed analyses of its applicability.

State responsibilities under primary rules of international law
This section addresses the potential responsibility of States that arises from so-called
primary rules of international law.98 The discussion invites closer examination into
the acts and obligations of the State that are triggered by the conduct of community
defence groups, even where the primary conduct of a group is not directly
attributable to the State. The sources of primary responsibility discussed are IHL
and IHRL.

Responsibility for aiding and abetting human rights abuses; or
encouraging aiding and assisting IHL violations
Article 16 of the ASR provides that
a State which aids or assists another State in the commission of an
internationally wrongful act by the latter is internationally responsible for
doing so if: (a) that State does so with knowledge of the circumstances of the
internationally wrongful act; and (b) the act would be internationally
wrongful if committed by that State.
In the words of the Commentaries, there are three elements that would need to be
established:
First, the relevant State organ or agency providing aid or assistance must be
aware of the circumstances making the conduct of the assisted State
96 Iran–United States Claims Tribunal, Yeager, above note 61, para. 104 (emphasis added).
97 C. Kress, above note 2, pp. 130–131. The ECtHR’s jurisprudence on “connivance” and “acquiescence” is
discussed below in relation to aiding and abetting.
98 In the discussion of “aiding and abetting” that follows, we see overlaps between “primary” and
“secondary” rules. See M. Milanovic, above note 2, pp. 229–301, for a discussion on the history and
utility of these labels; and Bernhard Graefrath, “Complicity in the Law of International Responsibility”,
Belgian Review of International Law, Vol. 29, No. 2, 1996, pp. 372–373, specifically in relation to aiding
and abetting.
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internationally wrongful; secondly, the aid or assistance must be given with a
view to facilitating the commission of that act, and must actually do so; and
thirdly, the completed act must be such that it would have been wrongful
had it been committed by the assisting State itself.99
The first two elements create a high threshold for triggering responsibility, as they
require the assisting State to have knowledge of the wrongful circumstances and to
have intended to aid or assist in the wrongful conduct.100 In addition, the aid or
assistance provided must have “caused or contributed to the internationally
wrongful act”. In this respect there is still ambiguity as to the threshold of
support that triggers responsibility.101 The Commentaries suggest a low
threshold, with even “incidental support” potentially triggering responsibility.102
The level of intention or knowledge required for State responsibility for the
acts of a non-State entity is not clear.103 When examining the question of whether
Serbia was “complicit” in the genocidal acts of Bosnian Serb proxies, the ICJ
considered the test as equivalent to “aiding and abetting” as provided for under
Article 16, and that for an assisting State to be responsible, it must be proven that
at the time the assistance was provided, the State had knowledge of the genocidal
intent of the perpetrators.104
It is not clear whether or how IHRL derivates from the aiding and abetting
rule provided in Article 16. The UN Human Rights Committee held in 2006 that “a
State party is responsible for acts of foreign officials exercising acts of sovereign
authority on its territory, if such acts are performed with the consent or
acquiescence of the State party”.105 It did not, however, make reference to the
ASR, and it is difficult to pinpoint whether this was because the Human Rights
Committee considers that IHRL provides a modified knowledge/intent standard
in relation to the general rule for aiding and abetting, or that IHRL provides an
alternative basis for attribution of responsibility, or that responsibility stems from
the primary wrong under IHRL (e.g. the obligation to prevent abuses, discussed
below). Similarly, in relation to the European human rights framework under the
99 Articles on State Responsibility, above note 31, p. 66.
100 The text of Article 16 does not refer to intent, but the Commentaries are explicit in their inclusion of this
requirement, which has also been adopted by the ICJ in the Bosnian Genocide case, above note 31, para.
431. See also H. P. Aust, above note 95, pp. 451–452; Erika de Wet, “Complicity in Violations of Human
Rights and Humanitarian Law by Incumbent Governments through Direct Military Assistance on
Request”, International and Comparative Law Quarterly, Vol. 67, No. 2, 2019, p. 301. Jackson and
Moynihan, on the other hand, reject that “intent” is required under Article 16: see Miles Jackson,
Complicity in International Law, Oxford University Press, Oxford, 2015, pp. 159–161; Harriet
Moynihan, Aiding and Assisting: Challenges in Armed Conflict and Counterterrorism, Chatham House,
Royal Institute of International Affairs, London, 2016, p. 20.
101 H. P. Aust, above note 95, pp. 449–450. See also B. Graefrath, above note 98, p. 374; E. de Wet, above note
100, pp. 299–301.
102 Articles on State Responsibility, above note 31, p. 67.
103 In relation to the scope of Article 16 and the non-inclusion of non-State actors, see Richard MackenzieGray Scott, “State Responsibility for Complicity in the Internationally Wrongful Acts of Non-State Armed
Groups”, Journal of Conflict and Security Law, Vol. 24, No. 2, 2019.
104 ICJ, Bosnian Genocide, above note 31, paras 420, 423.
105 Human Rights Committee, Alzery v. Sweden, Communication No. 1416/2005, UN Doc. CCPR/C/88/D/
1416/2005, Merits, 25 October 2006, para. 11.6.
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European Charter of Human Rights (ECHR), the European Court of Human Rights
(ECtHR) considered in Ilascu v. Moldova and Russia that a State’s responsibility
could be engaged in relation to the acts of third parties if “the acts were
performed with the acquiescence or connivance of the authorities of the
contracting State” – however, the Court did not expressly identify whether it was
determining that the ECHR’s rule on aiding and abetting is lex specialis to the
general rule in Article 16.106
If the requirement of knowledge and intent from Article 16 is imputed into
the test for State responsibility for aiding and assisting human rights abuses of nonState actors such as community defence groups, it is unlikely to be satisfied.107 It
would require that the State knew, when providing support, that the community
defence group was intending on committing the abuses, that it provided the
support with this in mind, and that it materially contributed to the wrongful act.
It seems highly difficult to prove the wrongful intent of the State beyond
reasonable doubt, and contrary to a State’s likely assertion that the support
offered was intended for lawful activities of the community defence group.108
In relation to IHL, Article 1 common to the Geneva Conventions provides
that States must “respect and ensure respect” for the Conventions.109 The obligation
to “ensure respect” has been interpreted to include an obligation to act (a positive
obligation) and to cease to act (a negative obligation) in relation to the conduct
of others.110 In the Nicaragua case, the ICJ considered that the negative
106 ECtHR, Ilaşcu and Others and Romania (Intervening) v. Moldova and Russian Federation, Appl. No.
48787/99, Admissibility, Merits and Just Satisfaction, 8 July 2004, para. 318. See also ECtHR, El-Masri
v. Former Yugoslav Republic of Macedonia, Appl. No. 39630/09, Merits and Just Satisfaction, 13
December 2012, para. 211; ECtHR, Al Nashiri v. Poland, Appl. No. 28761/11, Merits and Just
Satisfaction, 24 July 2014, para. 517; ECtHR, Husayn (Abu Zubaydah) v. Poland, Appl. No. 7511/13,
Merits and Just Satisfaction, 24 July 2014, paras 512–513; and discussion in Stephen Allen, “The Scope
of Third-Party Responsibility for Serious Human Rights Abuses under the European Convention on
Human Rights: Wrongdoing in the British Indian Ocean Territory”, Human Rights Law Review, Vol.
16, No. 4, 2016, p. 778–779; Nina H. B. Jørgensen, “Complicity in Torture in a Time of Terror:
Interpreting the European Court of Human Rights Extraordinary Rendition Cases”, Chinese Journal of
International Law, Vol. 16, No. 1, 2017, pp. 31–34.
107 However, see Berenice Boutin, “Responsibility in Connection with the Conduct of Military Partners”,
Military Law and Law of War Review, Vol. 56, No. 1, 2017–18, pp. 68–69. Boutin contends that the
prohibition on aiding and abetting human rights violation is lex specialis and is triggered by the lower
threshold of “actual or constructive knowledge”. The obligation to protect against and prevent human
rights violations is discussed separately below.
108 B. Graefrath, above note 98, pp. 375–376; H. P. Aust, above note 95, p. 452.
109 See also ICRC Customary Law Study, above note 64, Rule 144.
110 See, for example, ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, 2004, ICJ Reports 136, para. 158; ICJ, Nicaragua, above note 36, para.
220; ICRC Commentary on GC I, above note 73, Art. 1, para. 145. See also Theo Boutruche and
Marco Sassòli, “Expert Opinion on Third States’ Obligations vis-à-vis IHL Violations under
International Law, with a Special Focus on Common Article 1”, 8 November 2016, p. 21; Knut
Dörmann and Jose Serralvo, “Common Article 1 to the Geneva Conventions and the Obligation to
Prevent International Humanitarian Law Violations”, International Review of the Red Cross, Vol. 96,
No. 895–896, 2014, pp. 727, 734; Catherine Drummond, “Ensuring Respect for IHL by, and in
Relation to the Conduct of, Private Actors”, in Eve Massinghaum and Annabel McConnachie (eds),
Ensuring Respect for International Humanitarian Law, Routledge, London, 2020, pp. 66–67; Tom Ruys,
“Of Arms, Funding and Non-Lethal Assistance: Issues Surrounding Third-State Intervention in the
Syrian Civil War”, Chinese Journal of International Law, Vol. 13, No. 1, 2014, p. 26. See, by contrast,
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obligation derives not only from common Article 1, but also “from the general
principles of humanitarian law to which the Conventions merely give specific
expression”.111 The International Committee of the Red Cross (ICRC) considered
this negative obligation to be triggered in relation to common Article 1 if the
State becomes “aware of the commission of violations of IHL by the supported
forces” or if “there is an expectation, based on facts or knowledge of past
patterns” that a specific operation would violate the Conventions.112 Under such
an interpretation, common Article 1 is treated as a lex specialis whereby unlike
the general rule, there is no requirement of “intent”.113
The circumstances creating an awareness or expectation will depend upon
the regularity or predictability of the community defence group’s activities and the
nature of the relationship between the State and the group. For example, if the State
regularly receives into its custody persons who have been captured and ill-treated by
a community defence group, this should create an expectation of continuing abuses
in similar situations.114 A State might also acquire knowledge through other sources,
such as receiving complaints about the group (e.g. complaints to the police) or
through credible public channels of information such as investigative reporting by
the media or international or non-government organizations.115 One interesting
dynamic in relation to the knowledge trigger is that the obligations of the State as
a whole may be triggered by the knowledge of just one of its agencies.116 For
example, if the police investigate reports of abuses on the part of a community
defence group that establish a predictable pattern of behaviour, all agencies of the
State will be required to desist from providing support for the wrongful act.
An additional limitation in IHL is that both the negative and positive
obligations (discussed below) are directed towards IHL violations. In relation to
negative obligations, the State cannot encourage, aid or abet a third party to
commit IHL violations. This would extend to any acts of members of community
defence groups which amount to war crimes.117 It would also apply in
circumstances where a community defence group has IHL obligations as an
organized armed group and as a party to the conflict.118

111
112
113
114
115
116
117
118

Riccardo Pisillo Mazzeschi, who considers that in the few areas of international law where due diligence
obligations could be considered to exist, there is no corresponding obligation to abstain: Riccardo Pisillo
Mazzeschi, “The Due Diligence Rule and the Nature of the International Responsibility of States”, German
Yearbook of International Law, Vol. 35, 1992, p. 43.
ICJ, Nicaragua, above note 36, para. 220; ICRC Commentary on GC I, above note 73, Art. 1, para. 158.
Ibid., para. 184.
Ibid., para. 159. See also H. P. Aust, above note 95, pp. 457–458. This is not uniformly accepted – see, for
example, the discussion in T. Ruys, above note 110, pp. 27–28.
The obligation on States to prevent unlawful detention of persons by non-State entities is discussed below.
E. de Wet, above note 100, pp. 302–303, gives examples of knowledge triggers for States supporting other
States.
Articles on State Responsibility, above note 31, Art. 4.
ICRC Commentary on GC I, above note 73, Art. 50, paras 2929–2930; ICRC Customary Law Study, above
note 64, Rule 158, “ii. Perpetrators”.
See the above section entitled “Overall Control of the Group” for a discussion on community defence
groups as organized armed groups. See also C. Drummond, above note 110, p. 65.
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Obligation to prevent abuses and violations of IHRL and IHL
IHRL and IHL both require States to take protective measures to prevent abuses or
violations of their respective bodies of law by private persons. In IHRL, the
obligation to prevent violations of rights specified in the International Covenant
on Civil and Political Rights (ICCPR) stems from Article 2, which provides an
obligation on each State Party to “respect and ensure to all individuals within its
territory and subject to its jurisdiction the rights recognized in the present
Covenant”.119 This requires States to respond not only to the acts of State agents,
but also to the acts of private persons.120
The obligation to prevent human rights abuses by third parties has been
interpreted as a “due diligence” obligation, requiring States “to undertake
reasonable positive measures, which do not impose on them disproportionate
burdens, in response to reasonably foreseeable threats to life originating from
private persons and entities, whose conduct is not attributable to the State”.121
In IHL, similarly, a due diligence obligation to prevent IHL violations is
considered to exist, stemming “from the general principles of humanitarian
law”122 as well as common Article 1.123 As in IHRL, this obligation has been
interpreted as extending to preventing IHL violations by private persons whose
conduct is not attributable to the State.124 In IHL, the obligation is similarly
119 See also African Commission on Human and Peoples’ Rights (ACHPR), Zimbabwe Human Rights NGO
Forum v. Zimbabwe, Communication No. 245/02, 39th Ordinary Session, 11–15 May 2006, para. 143; and
the ECtHR’s invocation of the obligation on States to “secure to everyone within their jurisdiction the
rights and freedoms” defined in the ECHR as underpinning the obligation to prevent violations, in
ECtHR, El-Masri, above note 106, para. 198.
120 Human Rights Committee, General Comment No. 31, “The Nature of the General Legal Obligation
Imposed on States Parties to the Covenant”, UN Doc. CCPR/C/21/Rev.1/Add.13, 29 March 2004,
para. 8. See also Monica Hakimi, “State Bystander Responsibility”, European Journal of International
Law, Vol. 21, No. 2, 2010, p. 351.
121 Human Rights Committee, General Comment No. 36, “Article 6: Right to Life”, UN Doc. CCPR/C/GC/36,
3 September 2019, para. 21. See also Inter-American Court of Human Rights (IACtHR), Velásquez
Rodriguez v. Honduras, 29 July 1988, para. 174; ECtHR, Osman v. United Kingdom, Case No. 23452/
94, Merits, 28 October 1998, para. 116. By contrast, see ICJ, Corfu Channel (United Kingdom
v. Albania), Merits, Judgment, 1949, ICJ Reports 1949, pp. 22–23, where the ICJ considered
responsibility for the failure to act (omission) to be triggered by Albania’s knowledge of the laying of
landmines. See, further, Articles on State Responsibility, above note 31, p. 35; ICJ, Case Concerning
Pulp Mills on the River Uruguay (Argentina v. Uruguay), Merits, Judgment, 2010, ICJ Reports 2010,
para. 101.
122 ICJ, Nicaragua, above note 36, p. 114.
123 ICRC Commentary on GC I, above note 73, Art. 1, para. 167. See also K. Dörmann and J. Serralvo, above
note 110, pp. 727–730. Other more specific due diligence obligations exist in IHL, for example in relation
to situations of occupation under Article 43; the wounded, sick and shipwrecked in international armed
conflicts; and prisoners of war: see L. Cameron and V. Chetail, above note 38, pp. 236–243. Not all accept
that common Article 1 carries with it positive obligations. See, for example, Brian Egan, “International
Law, Legal Diplomacy, and the Counter-ISIL Campaign: Some Observations”, International Law
Studies, Vol. 92, No. 1, 2016, p. 245; but also Oona A. Hathaway and Zachary Manfrei, “The State
Department Adviser Signals a Middle Road on Common Article 1”, Just Security, 12 April 2016,
available at: www.justsecurity.org/30560/state-department-adviser-signals-middle-road-common-article-1/.
124 ICRC Commentary on GC I, above note 73, Art. 1, para. 172. See also V. Ballesteros Moya, above note 63,
pp. 831–832; M. Longobardo, above note 51, p. 59; L. Cameron and V. Chetail, above note 38, p. 245;
B. Boutin, above note 107, p. 273; K. Dörmann and J. Serralvo, above note 110, 708–709.
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considered to be triggered when there is a “foreseeable risk” that violations will be
committed.125
The threshold for prompting the State to respond to prevent an IHL or
IHLR violation is lower than that required for it to desist from “aiding and
abetting” (as set out in Article 16 at least). For example, if a police station
receives sporadic reports of human rights abuses by community defence groups,
this may not, without further investigation, amount to “knowledge” of abuses
requiring the immediate cessation of “aid or assistance”.126 However, it would
prompt an obligation to act in response to the identified risk.127
The response required under both IHL and IHRL is one of conduct, not
result. Under IHRL, in response to a real and immediate risk, authorities are
required to take measures within the scope of their powers which, judged
reasonably, might have been expected to avoid that risk.128 The response to risk
has been similarly interpreted in IHL as being dependent upon the specific
circumstances, “the gravity of the breach, the means reasonably available to the
State and the degree of influence it exercises over those responsible for the
breach”.129
So, for example, the activities of a community defence group operating
under the guise of (if not the actual) authority of the State may carry a
generalized risk of harassment or exploitation of vulnerable communities.
Examples of responses to reduce that risk could include strict arms control,
vetting, making funding/partnerships/joint military operations conditional on
compliance with a code of conduct, appropriate supervision, training, compliance
mechanisms and sanctions.130 In circumstances where a community defence
group has a practice of detaining persons to then hand them over to the State,
the State would be required to address this, as this would prima facie involve an
infringement of the detained person’s right to liberty.131 If the State wished for
this practice to continue, it would need to provide appropriate protections, such
125 ICRC Commentary on GC I, above note 31, Art. 1, para. 186. Akin to the test applied in the Bosnian
Genocide case, above note 31, para. 431.
126 But see the discussion above in relation to the ECtHR’s view of responsibility on the basis of “acquiescence
or connivance”.
127 M. Hakimi, above note 120, p. 354.
128 ECtHR, Osman v. United Kingdom, Case No. 23452/94, Merits, 28 October 1998, para. 116; Human Rights
Committee, above note 121, para. 21; Committee Against Torture, General Comment No. 2,
“Implementation of Article 2”, UN Doc. CAT/C/GC/2, 24 January 2008, para. 18; IACtHR, Velásquez
Rodriguez, above note 121, para. 175.
129 ICRC Commentary on GC I, above note 73, Art. 1, para. 187. See also M. Longobardo, above note 51,
p. 62; K. Dörmann and J. Serralvo, above note 110, pp. 724–725.
130 ICRC Commentary on GC I, above note 73, Art. 1, para. 214; O. A. Hathaway et al., above note 86,
pp. 585–589.
131 Human Rights Committee, General Comment No. 35, “Article 9: Liberty and Security of Person”, UN
Doc. CCPR/C/GC/35, 26 December 2014, para. 7. See also ACHPR, Commission Nationale des Droits
de l’Homme et des Libertes v. Chad, Communication No. 74/92, Finding, 1995, para. 22; and discussion
in Tilman Rodenhäuser, Organising Rebellion: Non-State Armed Groups under International
Humanitarian Law, Human Rights Law and International Criminal Law, Oxford University Press,
Oxford, 2018, pp. 139–143. See also A. I. L. Campbell, “Positive Obligations under the ECHR:
Deprivation of Liberty by Private Actors”, Edinburgh Law Review, Vol. 10, No. 3, 2006, pp. 149–151.
discussing the ECtHR’s decision in Storck v. Germany wherein the Court considered the lack of State
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as a meaningful regulatory framework, vetting of persons or groups authorized to
conduct the “arrest”, and ensuring accountability equivalent to that demanded of
members of the State’s security services.132
If the State is providing firearms to community defence groups, this too
should be considered a risk and should be accompanied with appropriate vetting
of individuals, training and accountability.133 If the State authorizes a community
defence group to use force, this increased risk must be matched with a
commensurate response to address that risk – namely, ensuring that “strict and
effective measures of monitoring and control, as well as adequate training, are in
place in order to guarantee, inter alia, that the powers granted are not misused
and do not lead to arbitrary deprivation of life”.134
Where community defence groups are operating without government
support, the ability of the government to prevent abuses may be limited to
generalized law enforcement activities. On the other hand, where the State and
community defence groups are coordinating and meeting regularly and the State
is providing financial support, the State can be expected to use its weight to
protect people from foreseeable, immediate and real risks posed by the
community defence group to the wider community.135 The greater the risk, and
the greater the consequence of the risk, the greater the response required from
the State within the means reasonably at its disposal.

Obligation to investigate and prosecute abuses and violations
The obligation to investigate and punish non-compliance can be seen in both IHRL
and IHL as an extension of the obligation to prevent abuses and violations of these
two bodies of law.136 In IHRL, this obligation is also considered implicit in the
obligation to provide an effective remedy to victims of human rights violations.137
In IHL, States are obliged to investigate war crimes allegedly committed by their
nationals or on their territory, and if appropriate, to prosecute the suspects.138

132

133
134

135
136
137
138

control as key to Germany’s non-fulfilment of its obligations to prevent the deprivation of liberty by nonState actors as well as the right to private life.
See O. A. Hathaway et al., above note 86, pp. 585–587; Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, 1465 UNTS 85, 1984, Art. 10. For an example of a
regulatory framework provided for community defence groups in Burkina Faso, see Decree No. 20200115, above note 35. Note that the training requirement for such “volunteers” is only two weeks.
Human Rights Committee, above note 121, para. 21.
Ibid., para. 15. In relation to best practice regarding training, see O. A. Hathaway et al., above note 86,
pp. 586–587. See Brian Finucane, “Partners and Legal Pitfalls”, International Law Studies, Vol. 92,
2016, p. 426, in relation to the risks associated with partners that engage in the conduct of hostilities,
including the absence of effective commanders or leaders able to exercise effective command and
control over their members.
B. Boutin, above note 107, p. 74.
Human Rights Committee, above note 121, para. 21. See also Human Rights Committee, above note 120,
para. 8; Inter-American Court of Human Rights, Velásquez Rodriguez v Honduras, 29 July 1988, para 176;
ACHPR, above note 131, para. 22.
Human Rights Committee, above note 121, para. 27.
ICRC Customary Law Study, above note 64, Rule 158.
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In IHL and IHRL, any investigation of violations must be independent,
impartial, prompt, thorough, effective, credible and transparent.139 As the ICRC
and Geneva Academy’s recently published Guidelines on Investigating Violations
of International Humanitarian Law acknowledge, “[t]here should be no
fundamental difference between the general principles of an effective investigation
in armed conflict and outside it, as their application will depend on what is
feasible in each situation”.140

Conclusion
Developing a framework for assessing the potential responsibility of States in
relation to the acts of community defence groups is not simply an academic
exercise. In some contexts, community defence groups have become an important
part of the security framework. Having a greater understanding of the State’s
potential responsibility in relation to these groups can serve as an additional tool
for mobilizing the State to reduce the risks associated with the work of such groups.
Quite reasonably, the instinct in assessing the obligations of a State in times
of national crisis is to acknowledge the practical limitations that the State faces.
Would it not be naive to expect a State to robustly recruit, train and hold to
account members of community defence groups, given that such groups are often
most active when the security apparatus of the State is not well functioning? This
article does not ignore the challenges that a State faces, but simply demonstrates
that the operation of community defence groups providing security services is not
necessarily a “simple solution” for the State. In certain circumstances addressed
above, the acts of a community defence group may be directly attributable to the
State. More commonly, a State will incur its own due diligence obligations to
prevent IHRL and IHL violations in response to reasonably foreseeable risks
associated with the community defence groups’ activities, and to investigate and,
if appropriate, prosecute any violations.
In addition to reducing the risks associated with the work of community
defence groups, increased State engagement with such groups may prevent them
from becoming a source of future instability – another potential uncontrolled
armed actor in a volatile security situation.141 Engaging in discussions about the
State’s responsibilities can encourage from the outset a more forward-thinking
assessment regarding the role of community defence groups in addressing both
the immediate and future security needs of the community and the State at large.

139 Human Rights Committee, above note 121, para. 28; ECtHR, Finogenov and Others v. Russia, Appl. Nos
18299/03, 27311/03, Judgment, 20 December 2011, paras 270–272; ECtHR, El-Masri, above note 106,
paras 186–189; ICRC and Geneva Academy, Guidelines on Investigating Violations of International
Humanitarian Law: Law, Policy and Good Practice, Geneva, 2019, para. 32.
140 ICRC and Geneva Academy, above note 139, para. 34. See also the discussion in T. Rodenhäuser, above
note 131, p. 198.
141 L. Harriman, I. Drewy and D. Deng, above note 17, p. 13; D. E. Agbiboa, above note 7, pp. 18–19.
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Abstract
This paper examines the notion of intensity in the context of common Article 3 and
Additional Protocol II (AP II) to the Geneva Conventions in order to establish
whether AP II demands a different intensity threshold from the minimum
threshold of intensity contemplated in common Article 3. The paper considers the
question of whether the inclusion of the term “sustained” in the phrase “sustained
and concerted military operations” intrinsic to the threshold in Article 1(1) of
AP II introduces a temporal requirement in addition to mere protracted armed
violence. The paper argues that the inclusion of the term “sustained” in Article 1(1)
of AP II potentially demands prolonged protracted armed violence. The research
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“sustained” military operations by employing the rules of treaty interpretation and by
examining relevant case law and scholarly debate. In this way, the author hopes to
contribute towards filling a lacuna with regard to the minimum threshold for
intensity in the context of treaty law concerned with the classification of noninternational armed conflicts.
Keywords: Additional Protocol II, intensity, sustained military operations, protracted armed violence,
prolonged violence, duration of violence, non-international armed conflict.

Introduction
It is estimated that by mid-2020 there were more than fifty non-international armed
conflicts in at least twenty-two different countries, of which at least six arguably
meet the threshold requirements needed to trigger the application of Additional
Protocol II to the Geneva Conventions (AP II).1 AP II remains significant as it is
the most comprehensive treaty aimed at regulating non-international armed
conflicts. It serves to supplement and develop the regime codified in common
Article 3 to the Geneva Conventions.2
This paper explores the relationship between the notion of intensity and the
ability of an organized armed group to launch “sustained and concerted military
1

2

Protocol Additional (II) to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of Non-International Armed Conflict, 1125 UNTS 609, 8 June 1977 (entered into force 7
December 1978). See Annyssa Bellal, The War Report: Armed Conflicts in 2018, Geneva Academy,
April 2019 (2018 War Report), available at: www.geneva-academy.ch/joomlatools-files/docman-files/
The%20War%20Report%202018.pdf (read together with Annyssa Bellal, The War Report: Armed
Conflicts in 2017, Geneva Academy, March 2018, available at: www.geneva-academy.ch/joomlatoolsfiles/docman-files/The%20War%20Report%202017.pdf; and Annyssa Bellal, The War Report: Armed
Conflicts in 2016, Geneva Academy, March 2017, available at: www.geneva-academy.ch/joomlatoolsfiles/docman-files/The%20War%20Report%202016.pdf (all internet references were accessed in July
2021)) for a summary of situations that were continuing in 2018. These include the violent situations
in Afghanistan (p. 51), Egypt (p. 64), Mali (p. 80), South Sudan (p. 87), Ukraine (p. 94) and Yemen
(p. 104). See also Geneva Academy, “Conflicts”, RULAC, available at: http://www.rulac.org/browse/
conflicts.
Common Article 3 is common to all four Geneva Conventions. Geneva Convention (I) for the
Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field of 12 August
1949, 75 UNTS 31 (entered into force 21 October 1950); Geneva Convention (II) for the Amelioration
of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea of 12 August
1949, 75 UNTS 85 (entered into force 21 October 1950); Geneva Convention (III) relative to the
Treatment of Prisoners of War of 12 August 1949, 75 UNTS 135 (entered into force 21 October 1950);
Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War of 12 August
1949, 75 UNTS 287 (entered into force 21 October 1950). AP II, Art. 1(1): “This Protocol, which
develops and supplements Article 3 common to the Geneva Conventions of 12 August 1949 …”
(emphasis added). For a discussion of the drafting history of AP II as well as an analysis of its content,
see Lindsay Moir, The Law of Internal Armed Conflict, Cambridge University Press, Cambridge, 2003,
pp. 89–132; Liesbeth Zegveld, Accountability of Armed Opposition Groups in International Law,
Cambridge University Press, Cambridge, 2002, pp. 9–34. In essence, AP II expands on the contents of
common Article 3 by incorporating detailed rules that regulate fundamental guarantees of humane
treatment (Articles 4 and 5); judicial guarantees (Article 6); the treatment of the wounded, the ill and
the shipwrecked (Articles 7 and 8); and the use of the red cross emblem (Article 12).
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operations” as necessitated by Article 1(1) of AP II. The paper aims to determine
whether there is a necessary interaction between “sustained military operations”
included in Article 1(1) of AP II and the minimum threshold intrinsic to the
notion of intensity demanded to trigger the application of this treaty. The author
of this contribution specifically questions whether the description “sustained
military operations” presupposes that the notion of intensity demanded by AP II
requires prolonged and protracted armed violence. If AP II necessitates a
temporal requirement as intrinsic to its intensity requirement, it may be
interpreted to mean that the notions of intensity under common Article 3 and
AP II differ.
Two broad types of armed conflict exist: international armed conflict3 and
non-international armed conflict.4 An international armed conflict occurs when
there is fighting between the State armed forces belonging to two or more
different high contracting parties,5 or in situations detailed in Article 1(4) of
Additional Protocol I to the Geneva Conventions (AP I).6 Treaty law, however,
3

4

5

6

Common Article 2 gives content to the notion of “international armed conflict” by determining that “[t]he
present Convention shall apply to all cases of declared war or of any other armed conflict which may arise
between two or more of the High Contracting Parties, even if the state of war is not recognized by one of
them” (emphasis added). In its Ntaganda decision of 8 July 2019, Trial Chamber VI of the International
Criminal Court (ICC) defined an international armed conflict to exist “whenever there is a resort to armed
force between states”: ICC, Situation in the Democratic Republic of the Congo, in the Case of The Prosecutor
v. Bosco Ntaganda, Case No. ICC-01/04-02/06, Judgment (Trial Chamber VI), 8 July 2019, para. 700. For a
better understanding of the construct “international armed conflicts”, see Marco Sassòli, “Scope of
Application: When Does IHL Apply?”, in M. Sassòli, International Humanitarian Law: Rules,
Controversies, and Solutions to Problems Arising in Warfare, Edward Elgar, London, 2019, pp. 169–180.
The concept of non-international armed conflict is not defined in treaty law. The opposing sides in a noninternational armed conflict must be either the armed forces of the territorial State opposing a non-State
fighting unit or non-State fighting units opposing one another in the absence of State involvement. In the
Tadić Opinion and Judgment, Trial Chamber I of the International Criminal Tribunal for the Former
Yugoslavia (ICTY) determined that a non-international armed conflict in the context of common
Article 3 exists when the fighting unit of the organized armed group involved in the conflict is
sufficiently organized and the violence associated with the conflict is protracted in nature. ICTY,
Prosecutor v. Duško Tadić AKA “Dule”, Case No. IT-94-1-T, Opinion and Judgment (Trial Chamber
I), 7 May 1997, para. 562: “The test applied by the Appeals Chamber to the existence of an armed
conflict for the purposes of the rules contained in common Article 3 focuses on two aspects of a
conflict, namely the intensity of the conflict and the organization of the parties to the conflict. In an
armed conflict of an internal or mixed character, these closely related criteria are used solely for the
purpose, as a minimum, of distinguishing an armed conflict from banditry, unorganized and shortlived insurrections, or terrorist activities, which are not subject to international humanitarian law.” See
also ICTY, Prosecutor v. Duško Tadić AKA “Dule”, Case No. IT-94-1-A, A.Ch, Decision on the
Defence Motion for Interlocutory Appeal on Jurisdiction, 19 July 1998, para. 70; ICC, Ntaganda, above
note 3, para. 703. For an overview of the distinction between international armed conflict and noninternational armed conflict, see Kubo Mačák, Internationalized Armed Conflicts in International Law,
Oxford Monographs in International Humanitarian and Criminal Law, 2018, pp. 9–23.
Common Article 2 to the Geneva Conventions gives content to the difference between the actors involved
in an armed conflict that is deemed to be either “international” or “not international in character” within
the scope of application of the Geneva Conventions: “[T]he present Convention shall apply to all cases of
declared war or of any other armed conflict which may arise between two or more of the High Contracting
Parties, even if the state of war is not recognized by one of them.”
Protocol Additional (I) to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts, 1125 UNTS 3, 8 June 1977 (entered into force 7 December
1978). AP I expands the notion of international armed conflict to include armed conflicts in which
peoples oppose colonial governments, racist regimes or alien occupation, or are asserting a right to
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provides for two distinct categories of non-international armed conflict.7 The first
category is non-international armed conflicts that meet the minimum threshold
requirements under common Article 3.8 The second category refers to those noninternational armed conflicts that satisfy the material scope of application under
AP II.9 The application of common Article 3 is triggered once an armed conflict
not of an international character comes into existence.10 The Geneva
Conventions do not define the concept “armed conflict not of an international
character”, and the wording of common Article 3 does not explain which
constitutive elements underpin it.11 In the Tadić case, however, the definitional
criteria that serve to determine the existence of a non-international armed
conflict or a common Article 3-type armed conflict were associated with two
notions: the notion of intensity, and the notion that the organized armed group
fighting in the conflict must possess a certain degree of organization.12
It should be highlighted that the Tadić threshold is also the threshold that
triggers the application of the rules of customary international humanitarian law
(IHL) applicable to all non-international armed conflicts.13 The corpus of

7

8

9
10

11

12
13

self-determination. Article 1(4) of AP I determines: “The situations referred to in the preceding paragraph
include armed conflicts in which peoples are fighting against colonial domination and alien occupation
and against racist regimes in the exercise of their right of self-determination, as enshrined in the
Charter of the United Nations and the Declaration on Principles of International Law concerning
Friendly Relations and Co-operation among States in accordance with the Charter of the United Nations.”
The two categories are common Article 3-type non-international armed conflict and AP II-type noninternational armed conflict. It is important to mention that the existence of distinct categories under
treaty law does not mean that more than one category of non-international armed conflict exists under
IHL.
Trial Chamber I of the ICTY refined the Tadić formula (see ICTY, Tadić, Decision on the Defence Motion,
above note 4, para. 70) to serve as the definitive criterion for determining the existence of a noninternational armed conflict under common Article 3, specifically in the Tadić Opinion and Judgment,
above note 4, para. 562. For a discussion of the organizational criterion, see Martha M. Bradley,
“Revisiting the Notion of ‘Organized Armed Group’ in Accordance with Common Article 3: Exploring
the Inherent Minimum Threshold Requirements”, African Yearbook on International Humanitarian
Law, 2018, pp. 55–58. For an overview of the intensity requirement under common Article 3, see
Martha M. Bradley, “Revisiting the Notion of ‘Intensity’ Inherent in Common Article 3: An
Examination of the Minimum Threshold which Satisfies the Notion of ‘Intensity’ and a Discussion of
the Possibility of Applying a Method of Cumulative Assessment”, International Comparative Law
Review, Vol. 17, No. 2, 2017, pp. 13–27.
See Article 1(1) of AP II, which determines its scope of application.
See Yoram Dinstein, Non-International Armed Conflicts in International Law, Cambridge University
Press, Cambridge, 2014, p. 38. Dinstein describes this moment when the application of common
Article 3 is triggered thusly: “Whenever the preconditions of a NIAC [non-international armed
conflict] are met, the first threshold is crossed. This threshold marks the timeslot when the bare bones
of intra-state violence suffice for it to be classified as a NIAC. Once they are past the first threshold,
common Article 3 – given the bland formula used in its chapeau … – is activated.”
Andrew J. Carswell (ed.), Handbook on International Rules Governing Military Operations, International
Committee of the Red Cross (ICRC), Geneva, 2013, pp. 68–70, para. 2.5, p. 59, para. 2.3.3.2, available at:
www.icrc.org/en/publication/0431-handbook-international-rules-governing-military-operations. Because
a textual interpretation of common Article 3 does not provide insight, Article 31 of the Vienna
Convention on the Law of Treaties cannot be employed to aid interpretation. Vienna Convention on
the Law of Treaties, 1155 UNTS 331, 23 May 1969 (entered into force 27 January 1980) (Vienna
Convention),
ICTY, Tadić, Opinion and Judgment, above note 4, para. 562.
M. Sassòli, above note 3, p. 181.
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customary law includes the rules of AP II that have achieved customary
international law status. The two categories of non-international armed conflict
that are distinguished exist in the realm of treaty law alone.
The second category of non-international armed conflict under treaty law
refers to those armed conflicts that satisfy the scope of application under AP II.14
Articles 1(1) and 1(2) of AP II contain the material scope of application of this
instrument.15 The parties to AP II-type non-international armed conflicts differ
from the first category of non-international armed conflict in that one party to
the conflict must be the State armed forces of the territorial State and the other
an organized armed group that satisfies the requirements listed in Article 1(1) of
AP II. Article 1(1) establishes that for AP II to find application to organized
armed groups, an organized armed group should be under responsible command
and should exercise control over territory. Territorial control should be exercised
to the extent that the organized armed group can carry out concerted military
operations and is able to implement AP II.16 Article 1(2) determines at the outset
that situations of internal disturbance and tension, such as riots or isolated and
sporadic acts of violence, are excluded from the material scope of application of
AP II, as such situations do not constitute armed conflicts.
At this juncture it must be mentioned that the notion of “intensity” is not
defined in any treaty. The notion was introduced by the International Criminal
Tribunal for the Former Yugoslavia (ICTY) in the Tadić case.17 The notion of
intensity serves simply to provide for a minimum level of fighting which must be
present in order to satisfy the second constitutive element – the threshold of
violence – of a non-international armed conflict.18 The purpose of the minimum
threshold of violence test enshrined in the notion of “intensity” under AP II is to
14 See Article 1(1) of AP II, which determines its scope of application.
15 AP II, Art. 1(1): “This Protocol, which develops and supplements Article 3 common to the Geneva
Conventions of 12 August 1949 without modifying its existing conditions of application, shall apply to
all armed conflicts which are not covered by Article 1 of the Protocol Additional to the Geneva
Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed
Conflicts (Protocol I) and which take place in the territory of a High Contracting Party between its
armed forces and dissident armed forces or other organized armed groups which, under responsible
command, exercise such control over a part of its territory as to enable them to carry out sustained
and concerted military operations and to implement this Protocol.”
16 For an in-depth examination of the territorial control requirement under Article 1(1) of AP II, see Martha
M. Bradley, “Classifying Non-International Armed Conflicts: The ‘Territorial Control’ Requirement
under Additional Protocol II in an Era of Complex Conflicts”, Journal of International Humanitarian
Legal Studies, Vol. 11, No. 2, 2020.
17 ICTY, Tadić, Decision on the Defence Motion, above note 4, para. 70. For a discussion of the role of the
jurisprudence of the ICTY in the development of the notion of “protracted armed violence”, see Miloš
Hrnjaz and Janja Simentić Popović, “Protracted Armed Violence as a Criterion for the Existence of
Non-International Armed Conflict: International Humanitarian Law, International Criminal Law and
Beyond’, Journal of Conflict and Security Law, Vol. 25, No. 3, 2020, pp. 7–11 (advance copy), available
at: https://doi.org/10.1093/jcsl/kraa009.
18 ICTY, Tadić, Decision on the Defence Motion, above note 4, para. 70. For a general overview of the notion
of intensity, see Sandesh Sivakumaran, The Law of Non-International Armed Conflict, Oxford University
Press, Oxford, 2014, pp. 167–170; International Law Association, “The Hague Conference (2010): Use of
Force: Final Report on the Meaning of Armed Conflict in International Law”, in Mary Ellen O’Connell
(ed.), What Is War? An Investigation in the Wake of 9/11, International Humanitarian Law Series, Vol.
37, Martinus Nijhoff, Leiden and Boston, MA, 2012, pp. 15, 20; ICRC, Commentary on the First
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identify two scenarios: situations that are regulated by domestic and human rights
law (as depicted in Article 1(2) and excluded from the ambit of AP II) and conflicts
that are regulated by AP II (arguably, the notion determined by Article 1(1) of AP
II). Accordingly, Article 1(2) identifies scenarios that resemble an armed situation
but where the fighting is insufficiently violent for it to elevate such situations
above the law enforcement paradigm (regulated by domestic law and human
rights law) and into the sphere of non-international armed conflict in general.19
This paper argues that the additional positive criteria listed in Article 1(1)
of AP II do not relate exclusively to the organizational criteria necessary to
transform the non-State party to the conflict into an organized armed group.20 At
least, the requirement of the ability of an organized armed group to launch
sustained and concerted military operations relates to the notion of “intensity”.21
This paper is structured as follows. The following section of the paper
explains why a better understanding of the notion of intensity under AP II is
needed. The third section explores the notion of intensity under common Article
3 by examining specifically the relationship between protracted armed violence
and the element of duration. As one of the research purposes of this paper is to
establish whether or not AP II demands a higher or different intensity threshold
than that insisted upon by common Article 3, this is a logical point of departure.
The fourth section of the paper analyzes the way in which the ability of organized
armed groups to carry out sustained and concerted military operations informs
the notion of “intensity” necessitated to trigger the application of AP II.
Therefore, this section aims to determine the content of the minimum threshold
demanded by the notion of intensity under AP II and whether duration is a
constitutive element of such intensity. In the fifth section, the paper compares the
minimum threshold requirements associated with the notion of intensity under
common Article 3 and AP II through the lens of duration and aims to determine
whether Article 1(1) of AP II demands a level of fighting greater than “protracted
armed violence”. At stake is an assessment of whether the inclusion of the term
Geneva Convention: Convention (I) for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field, 2nd ed., Geneva, 2016 (2016 Commentary on GC I), paras 423–428.
19 International Law Association, above note 18, p. 15, fn. 67. For a discussion of the law enforcement
paradigm as applicable to isolated and sporadic acts of violence, see Y. Dinstein, above note 10,
pp. 22–23; A. J. Carswell, above note 11, p. 60, para. 2.3.3.5; 2016 Commentary on GC I, above note
18, para. 431, fn. 138.
20 Factors indicating whether the organizational requirement has been met have been categorized to include
the existence of a command structure; the military capacity of the armed group; the logistical capacity of
the armed group; the existence of an internal disciplinary system and the ability to implement IHL; and the
armed group’s ability to speak with one voice on its own behalf. ICTY, Prosecutor v. Boškoski and
Tarculovski, Case No. IT-04-82-T, Judgment (Trial Chamber), 10 July 2008, paras 199–203; ICTY,
Prosecutor v. Ramush Haradinaj Idriz Balaj Lahi Brahimaj, Case No. IT-04-84-T, Judgment (Trial
Chamber), 3 April 2008, para. 52. These factors, however, are indicative only, and it has not been
clarified whether any of them are constitutive. ICTY, Prosecutor v. Milošević, Case No. IT-02-54-T,
Decision on the Motion for Judgment of Acquittal (Trial Chamber), 16 June 2004, paras 23–24.
21 For a discussion of how these requirements relate to the notion of “organized armed group”, see Sylvain
Vité, “Typology of Armed Conflicts in International Humanitarian Law: Legal Concepts and Actual
Situations”, International Review of the Red Cross, Vol. 91, No. 873, 2000, pp. 79–80; Sylvie Junod,
“Additional Protocol II: History and Scope”, American University Law Review, Vol. 33, No. 1, 1983, p. 37.
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“sustained” in the construct “sustained military operations” in AP II demands that
the armed violence is “prolonged” as well as “protracted”. Lastly, a conclusion is
drawn in the final section.
As the paper seeks to determine the content of the notion of “intensity” in
the context of AP II specifically, the law of treaty interpretation as set out in Articles
31–33 of the Vienna Convention on the Law of Treaties (Vienna Convention) is
frequently employed to facilitate the interpretation of the relevant provisions of
these instruments. This methodology, which foregrounds doctrinal law, is
employed together with an assessment of case law in order to offer a deeper
understanding of the benchmark test inherent in the notion of intensity.

The value of clarifying the notion of intensity
Conflict classification is important.22 The armed forces belonging to the territorial
State on whose territory a conflict is occurring may operate under the law of
international armed conflict or the law of non-international armed conflict,23 and
their conduct is governed by different rules depending on which law applies.
Furthermore, in the event that the law of non-international armed conflict
applies, different rules pertain depending on whether common Article 3 or AP II
applies.24 The application of the regime under AP II, as part of the corpus of
treaty law, for example, provides for more extensive obligations on parties to the
conflict, which translate to the enhanced protection of civilians. Even though the
majority of the norms codified in AP II are included in the corpus of customary
IHL, and consequently apply to all non-international armed conflicts once the
Tadić threshold has been met, the need for application of AP II under treaty
law remains with regard to those provisions that fall outside the realm of
customary IHL.
This paper specifically undertakes an inquiry into the notion of intensity
under AP II, and the justification for this inquiry is threefold.

22 For a general overview of the importance of conflict classification, see M. M. Bradley, “Revisiting the
Notion of ‘Organized Armed Group’”, above note 8, pp. 55–58; Carl Marchand and Gian Luca Beruto
(eds), The Distinction Between International and Non-International Armed Conflicts: Challenges for
IHL? 38th Round Table on Current Issues of International Humanitarian Law (San Remo, 3–5
September 2015), International Institute of Humanitarian Law, 2016, pp. 46–49; M. Sassòli, above note
3, pp. 168–203. For an overview of the differentiation of IHL applicable to international and noninternational armed conflicts as well as the areas of contention owing to this differentiation, see Marco
Sassòli, “International and Non-International Armed Conflicts”, in M. Sassòli, International
Humanitarian Law: Rules, Controversies, and Solutions to Problems Arising in Warfare, Edward Elgar,
London, 2019.
23 For a discussion of the meaning of the term “the law of non-international armed conflict”, see Y. Dinstein,
above note 10, p. 3. For a breakdown and comprehensive discussion of the sources of the law of noninternational armed conflict, see S. Sivakumaran, above note 18, pp. 101–152; L. Moir, above note 2,
pp. 30–210. Under the law of non-international armed conflict, the legal rules applicable to a common
Article 3-type conflict apply to all categories of non-international armed conflict.
24 See M. M. Bradley, “Revisiting the Notion of ‘Organized Armed Group’”, above note 8, pp. 57, 61.
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The first justification is of a legal nature and highlights an existing gap in
the understanding of what the minimum threshold of intensity is that is
necessary to establish an AP II-type armed conflict. A survey of the existing
literature reveals that scholarly work regarding the application of AP II is limited
in scope.25 Although a select few authors clarify the meaning of the additional
criteria that underpin the notions of “organized armed groups” and, to an even
lesser extent, “intensity” for this instrument, questions with regard to the exact
scope of some of these obligations remain unanswered.26 There are limited
sources available that examine the criteria listed in Article 1(1) of AP II as it
relates to the notion of intensity.
The second justification is that the battlefield reality demands it.27 AP II
serves to supplement and develop the regime codified in common Article 3,28 and
it is the only treaty that exclusively regulates and provides for obligations and
therefore offers protection to civilians in non-international armed conflicts.29
This treaty has been in force for more than forty years, and its application
remains essential. The need for AP II is evidenced by the desperate
situation prevailing on the African continent as multiple complex conflicts coexist
in single territories,30 such as the ongoing conflicts in the Central African

25 The available literature concerning AP II is limited compared to scholarly work about common Article 3;
an insightful work into AP II is S. Junod, above note 21, p. 29. This neglect may be either because some
scholars consider these additional criteria for its scope of limitation to be clear, or because this instrument
is not frequently used. For a discussion of the application of AP II in practice, see L. Moir, above note 2,
pp. 119–132. As this treaty is the most comprehensive instrument regulating the law of non-international
armed conflict, an objective assessment of whether or not an AP II-type armed conflict exists is critical. For
an overview of the content of this treaty, see L. Zegveld, above note 2, pp. 9–34; Antonio Cassese, “The
Status of Rebels under the 1977 Geneva Protocol on Non-International Armed Conflicts”,
International and Comparative Law Quarterly, Vol. 30, No. 2, 1981, available at: www.jstor.org/stable/
759535; L. Moir, above note 2, pp. 109–132.
26 L. Moir, above note 2, pp. 99–108; S. Sivakumaran, above note 18, pp. 182–9; S. Junod, above note 21.
27 For an overview of contemporary armed conflict, see 2018 War Report, above note 1.
28 AP II, Art. 1(1): “This Protocol, which develops and supplements Article 3 common to the Geneva
Conventions of 12 August 1949 …” (emphasis added). For a discussion of the drafting history of AP II
as well as an analysis of its content, see L. Moir, above note 2, pp. 89–132; L. Zegveld, above note 2,
pp. 9–34; A. Cassese, above note 25, p. 416. In essence, AP II expands on the contents of common
Article 3 by including detailed rules regulating fundamental guarantees of humane treatment (Articles
4 and 5); judicial guarantees (Article 6); the treatment of the wounded, sick and shipwrecked (Articles
7 and 8); and the use of the red cross emblem (Article 12). AP II provides specific rules for the
protection of children during non-international armed conflicts (Article 4(3)) and offers rules that
provide for the protection of medical personnel and units as well as enabling medical personnel to
perform their duties (Articles 9–12). AP II further provides rules for the conduct of hostilities,
including for the protection of the civilian population against attacks (Article 13); for protecting
objects indispensable to the survival of the civilian population (Article 14); for offering protection to
works and installations harbouring dangerous forces (Article 15); and for protecting cultural objects
(Article 16). AP II also prohibits the forced movement of civilians (Article 17) and allows for and
regulates relief operations (Article 18).
29 For an overview of the content and relevance of AP II, see Fausto Pocar and Gian Luca Beruto (eds), The
Additional Protocols 40 Years Later: New Conflicts, New Actors, New Perspectives: 40th Round Table on
Current Issues of International Humanitarian Law (San Remo, 7th–9th September 2017, International
Institute of Humanitarian Law, 2018.
30 Such complex conflicts exist outside the African continent – for instance, the situation in Syria. For a
description of the situation in Syria as at the end of 2018, see 2018 War Report, above note 1, pp. 123–135.
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Republic,31 the Democratic Republic of the Congo,32 Mali33 and South Sudan34. As
mentioned earlier, the application of AP II, specifically, can offer relief as it provides
for more extensive obligations and therefore better protection than that under
common Article 3 alone to civilians as well as to parties to the conflict.
Lastly, clear guidance facilitating the categorization of a situation is also
necessary from an operational perspective.35 This is because military commanders
and legal advisers face the task of planning operations in accordance with the
applicable legal framework.36 Therefore, it is possible that the armed forces
belonging to the territorial State on whose territory a conflict is occurring may
operate under the law of international armed conflict or the law of noninternational armed conflict,37 in which a distinction is made between the rules
contained in common Article 3 and in AP II, depending on the enemy they
engage.38

Protracted armed violence and duration
The Appeals Chamber in Tadić understood “intensity” to require the level of
violence to match that of “protracted armed violence”.39 Subsequent case law
echoes this minimum threshold test.40 In the Tadić case, Trial Chamber I also
31 For an overview of the nature of the conflict in the Central African Republic and the parties involved, see
ibid., pp. 82–92.
32 For an overview of the nature of the conflict in the Democratic Republic of the Congo and the parties
involved, see ibid., pp. 93–101.
33 For an overview of the nature of the conflict in Mali and the parties involved, see ibid., pp. 102–116.
34 For an overview of the nature of the conflict in South Sudan and the parties involved, see ibid., pp. 116–
123. The author wishes to note that the classification of situations by the Geneva Academy as cited in notes
30 to 34 should not be understood as representing the position of the ICRC.
35 Ministry of National Defence of Colombia, Executive Power Military Decree No. 15, 22 April 2016,
pp. 4–5, available at: www.mindefensa.gov.co/irj/go/km/docs/Mindefensa/Documentos/descargas/
Prensa/Documentos/dir_15_2016.pdf. See also C. Marchand and G. L. Beruto, above note 22, pp. 46–49.
36 A. J. Carswell, above note 11, pp. 68–69, para. 2.5; Charles Garraway, “Military Manuals, Operational Law
and the Regulatory Framework of the Armed Forces”, in Nobuo Hayashi (ed.), National Military Manuals
on the Law of Armed Conflict, 2nd ed., FICHL Publication Series No. 2, 2010, p. 52. Military manuals serve
to disseminate the law of armed conflict for this purpose.
37 For a discussion of the meaning of the term “the law of non-international armed conflict”, see Y. Dinstein,
above note 10, p. 3. For a breakdown and comprehensive discussion of the sources of the law of noninternational armed conflict, see S. Sivakumaran, above note 18, pp. 101–152; L. Moir, above note 2,
pp. 30–210.
38 See M. M. Bradley, “Revisiting the Notion of ‘Organized Armed Group’”, above note 8, p. 57. It is
important to emphasize, however, that at all times customary IHL also applies.
39 ICTY, Tadić, Decision on the Defence Motion, above note 4, para. 70. See also 2016 Commentary on GC I,
above note 18, paras 423–435.
40 To offer a few examples: ICTY, Prosecutor v. Zejnil Delalic Zdravko Mucic, also known as “Pavo”, Hazim
Delic Esad Landzo, also known as “Zenga”, Case No. IT-96-21-T, Judgment (Trial Chamber), 16
November 1998, paras 183–192; International Criminal Tribunal for Rwanda (ICTR), Prosecutor
v. Jean-Paul Akayesu, Case No. ICTR 96-4-T, Judgment (Trial Chamber I), 2 September 1998, para.
627; ICTR, Prosecutor v. Alfred Musema, Case No. ICTR-96-13-A, Judgment and Sentence (Trial
Chamber I), 27 January 2000, paras 248–251; ICTY, Milošević, above note 20, para. 24; ICTY,
Prosecutor v. Fatmir Limaj, Haradin Bala, Isak Musliu, Case No. IT-03-66-T, Judgment (Trial
Chamber II), 30 November 2005, paras 171–173; ICTR, Prosecutor v. Georges Anderson Nderubumwe
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considered the use of “protracted armed violence” as a threshold as being “used
solely for the purpose, as a minimum, of distinguishing an armed conflict from
banditry, unorganized and short-lived insurrections, or terrorist activities which
are not subject to international humanitarian law”.41 This finding echoes the
intent of the drafters of common Article 3.42
The 2016 ICRC Commentary on Geneva Convention I (GC I) considers the
understanding of the notion of intensity as construed in the Tadić case to be widely
accepted.43 The 2016 Commentary interprets the minimum threshold of the
intensity of violence test included in common Article 3 to be at a point at which
situations formerly regarded as instances of “sporadic violence” are reclassified as
being armed conflicts not of an international character in that they come to
resemble “protracted armed violence”.44 In this regard, arguably the nature of the
violence, a combination of factors associated with the notion of intensity inherent
in the conflict in question, is relevant rather than the duration of the conflict
alone. A contemporary understanding of the notion of “intensity” thus depends
on the meaning of the term “protracted armed violence”.45 This part of the
analysis now turns to comment on the minimum threshold of violence that has
to be met in order to satisfy the notion of “protracted armed violence”.
The drafting history of the Geneva Conventions indicates that at the time it
was the understanding of the drafters that a very high level of violence is required for

41

42

43

44
45

Rutanganda, Case No. ICTR-96-3-T, Judgment and Sentence (Trial Chamber I), 6 December 1999, para.
93; ITY, Haradinaj, above note 20, para. 49; ICTY, Boškoski, above note 20, paras 199–203; ICC,
Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/00, Judgment Pursuant to Art. 74 of the
Judgment (Trial Chamber), 14 March 2012, para. 538.
ICTY, Tadić, Opinion and Judgment, above note 4, para. 562 (emphasis added). See also ICTY, Prosecutor
v. Kordic and Cerkez, Case No. IT-95-14/2-A, Judgment (Appeals Chamber), 17 December 2004, para.
341, in which the Court stated that the significance of the term “protracted” in relation to the term
“violence” stems from the aim of excluding cases of mere civil unrest or single acts of terrorism from
cases of armed conflict not of an international character. This formulation aligns with the wording
adopted in Article 1(2) of AP II.
Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 2, Section B, Federal Political
Department, Berne, 1949 (Final Record), p. 45, available at: www.loc.gov/rr/frd/Military_Law/RC-FinRec_Dipl-Conf-1949.html: “[I]t was indispensable to distinguish between rebellion, which was more
than an uprising but had not yet taken the proportion of a civil war, as was defined in international
law.” Cf. ICTY, Boškoski, above note 20, para. 175; ICTY, Haradinaj, above note 20, para. 39.
2016 Commentary on GC I, above note 18, para. 435. The 2016 Commentary on GC I has been consulted
to aid the interpretation of the construct “protracted armed violence”. Commentaries are important
analytical tools, constituting “[a] teaching that explores the meaning of the provision – looking at its
object and purpose, situating it in context, considering its drafting history, analysing subsequent
practice, and canvassing relevant literature”. The ICRC Commentaries constitute an especially
invaluable subsidiary source. Sandesh Sivakumaran, “The Influence of Teachings of Publicists on the
Development of International Law”, International and Comparative Law Quarterly, Vol. 66, No. 1,
2017, p. 15. These Commentaries fill the role of publicist within the ambit of Article 38(1)(d) of the
Statute of the International Court of Justice, TS No. 993, 26 June 1945 (entered into force 24 October
1945). See S. Sivakumaran, above note 18, pp. 3–5, 15–16, for an insightful review of the value of the
ICRC’s scholarly work in general and its Commentaries in particular.
2016 Commentary on GC I, above note 18, para. 427.
Anthony Cullen, “Article 3 Common to the Four Geneva Conventions of 1949 and the Threshold of
Non-International Armed Conflict in International Humanitarian Law”, in A. Cullen, The Concept of
Non-International Armed Conflict in International Humanitarian Law, Cambridge University Press,
Cambridge, 2010, pp. 27–29.
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civil war to exist.46 The drafters imposed the minimum threshold of violence test
applicable to common Article 3 at the time of drafting to demand the same level
of intensity as was associated with the ferocity in fighting of either civil wars or
international wars.47 However, no further clarification is provided for by the
drafting history, nor is reference made to “protracted armed violence”.
Case law of international courts and tribunals promotes a better
understanding of what is meant by the term “protracted”, as it suggests several
indicative factors that may be employed to determine whether violence is
protracted or not.48 The indicative factors for “protracted violence” developed by
the ICTY are considered an important contribution, and other international
courts and tribunals have since adopted these.49 Importantly, these indicative
46 Final Record, above note 42, pp. 12, 42–43, 129; A. Cullen, above note 45, pp. 27–51; G. I. A. D. Draper,
“Humanitarian Law and Internal Conflicts”, Georgia Journal of International and Comparative Law, Vol.
13, 1983, pp. 263–268. See also International Law Association, above note 18, pp. 42–43. The drafting
history is employed because the application of Article 31 of the Vienna Convention was not helpful.
Article 32 of the Vienna Convention provides that the drafting history may be employed as a
supplementary means of interpretation.
47 It appears that the drafters deemed the term “armed conflict not of an international character” to be
synonymous in meaning with the contemporary understanding of the term “civil war”. A. Cullen,
above note 45, pp. 42–43: “The Report drawn up by the Joint Committee and presented to the Plenary
Assembly interprets the term ‘armed conflict not of an international character’ as having the same
meaning as ‘civil war’. … Although some delegations favoured a more flexible and expansive approach
to the application of international humanitarian norms, it appears that none contested or objected to
the use of the term ‘civil war’ as synonymous with ‘armed conflict not of an international character’”
(emphasis added). Final Record, above note 42, p. 129: “At the present Conference, the question
immediately arose of deciding what was to be understood by ‘armed conflict not of an international
character which may occur in the territory of one of the High Contracting Parties’. It was clear that this
referred to civil war, and not to a mere riot or disturbances caused by bandits. States could not be
obliged, as soon as a rebellion arose within their frontiers, to consider the rebels as regular belligerents
to whose benefit the Conventions had to be applied” (emphasis added). The concept of a “civil war”
was understood to be a conflict which in many instances was similar to an international armed conflict
contemporary to the time of drafting, but which took place within the borders of one country and
where only one of the armed forces confronting each other was the armed force of a state. Final
Record, above note 42, p. 11: “As to civil war, the term ‘armed conflict’ should not be interpreted as
meaning ‘individual conflict’, or ‘uprising’. Civil war was a form of conflict resembling international
war, but taking place inside the territory of a state. It was not a conflict between a number of individuals.”
48 ICTY, Boškoski, above note 20; ICC, Lubanga, above note 40, para. 538; ICTY, Haradinaj, above note 20,
para. 49; 2016 Commentary on GC I, above note 18, para. 432. For a discussion of case law promoting a
better understanding of the notion of “intensity” under Common Article 3, see M. M. Bradley, “Revisiting
the Notion of ‘Intensity’”, above note 8, pp. 17–27.
49 See Bradley, who provides examples of international courts and tribunals employing this threshold test:
“Other international tribunals and courts, such as the International Criminal Court (ICC), have
confirmed the indicative factors developed by the International Criminal Tribunal for the Former
Yugoslavia in relation to ‘protracted violence’. For instance, in the Lubanga case the ICC contributed
to the jurisprudence by explaining its understanding of ‘protracted violence’ in relation to Common
Article 3. The ICC utilized the indicative factors used by Trial Chamber II of the International
Criminal Tribunal for the Former Yugoslavia in the Mrksic case to determine whether the violence was
sufficiently protracted. The International Criminal Tribunal for Rwanda referred to these indicative
factors as forming part of an ‘evaluation test’ which it employed to determine whether situations were
mere internal disturbances and tensions or whether they constituted armed conflicts in the legal sense.
In the Akayesu case Chamber I of the International Criminal Tribunal for Rwanda concluded in its
assessment of the intensity requirement that the evaluation of this threshold requirement was not
dependent on a subjective judgment by the parties to the conflict but that it was an objective test.”
M. M. Bradley, “Revisiting the Notion of ‘Intensity’”, above note 8, pp. 21–22, referring to ICC,
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factors are not conditions that need to exist concurrently.50 Duration in itself, for
example, is not a decisive indicator but should be considered when making an
assessment of whether or not a situation is sufficiently intense to satisfy the
notion of “intensity” in terms of common Article 3.51
The status of the requirement of “duration” as merely an indicative factor
has been subjected to some scrutiny.52 The ICRC Commentary on GC I responds to
this enquiry by explicitly posing the question of whether duration is an independent
indicative criterion of “protracted armed violence”,53 and concludes that duration is
but one element that should be considered in the assessment of the threshold
intensity of armed confrontation.54 It specifically offers the La Tablada case,
decided by the Inter-American Commission on Human Rights (IACHR), as an
example of a situation where an international commission considered a shortlived armed confrontation (lasting merely thirty hours) to be a non-international
armed conflict because other indicative factors of intensity, absent duration, were
present to justify this conclusion.55
In La Tablada, the IACHR had to determine whether an armed
confrontation lasting a mere thirty hours was an example of an internal
disturbance “or whether this confrontation constituted an armed conflict not of
an international character”.56 In its evaluation of whether this incident satisfied
the intensity requirement, the Commission considered a number of factors,
including the concerted nature of the hostile acts and the nature and level of the
violence attending the events in question.57 The Commission concluded that
despite its brief duration, the clash between the Argentine armed forces and
militants had triggered the application of common Article 3 and satisfied the
intensity requirement by meeting the threshold of protracted violence.58
Sivakumaran comments on the relation between the factors of “intensity”
and “duration” as evaluated in the La Tablada case.59 He is of the opinion that if
duration alone were to serve as an intensity threshold test, then a situation such
as the incident at the La Tablada military base would not be deemed to meet the
requirement of “protracted armed violence”.60 He stresses that duration alone
cannot be determinative and raises the practical consideration that if duration

50
51
52
53
54
55
56
57
58
59
60

Lubanga, above note 40, para. 538; ICTR, Akayesu, above note 40, para. 627; ICTR, Rutanganda, above
note 40, para. 93; ICTR, Musema, above note 40, paras 248–251.
M. M. Bradley, “Revisiting the Notion of ‘Intensity’”, above note 8, pp. 21–22; see also p. 19.
For a discussion of the relationship between “duration” and “intensity”, see 2016 Commentary on GC I,
above note 18, paras 438–44; S. Sivakumaran, above note 18, pp. 167–8, paras 88–97.
See M. M. Bradley, “Revisiting the Notion of ‘Intensity’”, above note 8, pp. 22–27, for a summary of the
debate.
See 2016 Commentary on GC I, above note 18, para. 440.
Ibid.
IACHR, Juan Carlos Abella v. Argentina, Case No. 11.137, Report No. 55/97, Inter-Am CHR 271, OEA/
Ser.L/V/11.98, doc. 6 rev., 13 April 1998 (La Tablada), para. 155.
Ibid.
Ibid.
Ibid.
S. Sivakumaran, above note 18, pp. 167–169.
Ibid.
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was indeed determinative, any assessment of the nature of a situation could be made
only after a period of time had elapsed.61 According to Lewis, jurisprudence
illustrates that the duration dimension is often factored into the “broader analysis
of the intensity of hostilities” as but a single criterion which is taken into account
in the assessment of the existence of a non-international armed conflict.62
Dinstein cautions that the intensity of violence is not an alternative to protracted
hostilities, and emphasizes that the approach followed in the Haradinaj case is
correct.63 He argues that if duration was meant to be a compulsory indicator of
“protracted armed violence”, then the Tadić formulation would have included it
specifically as a third criterion.64 Dinstein is of the view that according to Tadić
there are two threshold tests only, suggesting that duration is only one indicator
of the existence of protracted armed violence.65
Kebebew and Niyo question whether an instant non-international armed
conflict is possible – or, to phrase it differently, if some time needs to elapse prior
to the classification of an ongoing non-international armed conflict – and whether
this is the case in the ongoing situation in northern Ethiopia, where tensions
heightened subsequent to an attack by the Tigray People’s Liberation Front
(TPLF) against the Ethiopian National Defence Force’s (ENDF) Northern
Command.66 These authors employ the indicators highlighted in the Haradinaj
case to assess that due to these factors at the time of publication of their blog
post, protracted armed violence existed and common Article 3 applied to the
situation.67 At the time of writing their blog post, the situation in Ethiopia as
assessed by Kebebew and Niyo was still evolving. They conclude that to draw a
parallel between the facts of the case in northern Ethiopia and the events that
transpired in La Tablada means that an instant non-international armed conflict
is possible – in other words, that time need not lapse prior to classifying an
ongoing non-international armed conflict.68

61 Ibid. Moir agrees with Sivakumaran. Moir interprets the case law of the ICTY to suggest that, in an
assessment of protracted armed violence, indicative factors concerned with the method of fighting
should bear more weight than duration, and confirms that he also considers duration to be only one
factor. Lindsey Moir, “The Concept of Non-International Armed Conflict”, in Andrew Clapham, Paola
Gaeta and Marco Sassòli (eds), The 1949 Geneva Conventions: A Commentary, Oxford University
Press, Oxford, 2015, p. 410, para. 53.
62 Dustin A. Lewis, “The Notion of ‘Protracted Armed Conflict’ in the Rome Statute and the Termination of
Armed Conflicts Under International Law: An Analysis of Select Issues” International Review of the Red
Cross, Vol. 101, No. 912, 2019, p. 1099.
63 Y. Dinstein, above note 10, pp. 34–35.
64 Ibid.
65 Ibid.
66 Tadesse Kebebew and Joshua Niyo, “Instant Non-International Armed Conflict? Classifying the Situation
in Northern Ethiopia under IHL”, Armed Groups and International Law, 9 December 2020, available at:
https://armedgroups-internationallaw.org/2020/12/09/instant-non-international-armed-conflict-classifyingthe-situation-in-northern-ethiopia-under-ihl/.
67 Ibid. The factors that Kebebew and Niyo identified included the death toll, injuries and property damage;
the involvement of the ENDF; the TPLF’s use of air missile systems against airports in Behairdar and
Gondar; and the recognition that more than 27,000 refugees had crossed into South Sudan at the time
of publication of their blog post.
68 Ibid.
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In the opinion of this author, the assessment made by Kebebew and Niyo
that the situation in Ethiopia constitutes a protracted armed conflict despite its
brevity (at the time of their writing) is indeed credible.69 This is because, as they
point out, duration is but an element of protracted armed violence and not a
deciding factor. This author therefore cautiously agrees that it is possible to make
a determination of the nature of the conflict early on, and further, that it is
possible that the situation in Ethiopia constitutes a non-international armed
conflict.
The author of this contribution, however, cautiously questions the
conclusion reached by Kebebew and Niyo that owing to the existence of an
instant non-international armed conflict, the application of AP II is triggered so
early on in an ongoing non-international armed conflict.70 Kebebew and Niyo
maintain that “one could plausibly argue that the requirement for a temporal
factor in determining the intensity threshold of violence is overridden by the
clear, short, but amplified intensity and concentration of violence in the Tigray
region”.71 The application of those rules of AP II that have attained customary
status is correct in law, but an instant non-international armed conflict, or a
conflict which reaches the Tadić requirements so quickly, would not necessarily
trigger the application of AP II as a treaty. Whether or not AP II as a treaty finds
application to a situation of so-called “instant” non-international armed conflict
will depend on whether or not duration is required in addition to protracted
armed violence in order to fulfil the notion of intensity under AP II. The
relationship between the notion of intensity and the phrase “sustained military
operations” is explored in the following section.
In summary, in the context of common Article 3 the notion of “intensity”
required by common Article 3 is satisfied if the violence is of a protracted nature.
Whether or not the level of violence that results from a conflict situation is
sufficient to be equated to “protracted armed violence”, as contemplated in
common Article 3, should be assessed on a case-by-case basis. The duration of
the conflict may be a factor to be taken into consideration, but it is neither a
compulsory nor a determinative element in an assessment.

The relationship between the terms “sustained military operations”
and “intensity”: Understanding the term “sustained”
This section assesses what factor is operative in terms of the “sustained” nature of
military operations72 in order to determine the minimum threshold of intensity that
a situation has to fulfil in order to be categorized as an AP II-type non-international
69
70
71
72

Ibid., citing IACHR, La Tablada, above note 55, para. 153.
T. Kebebew and J. Niyo, above note 66.
Ibid.
It should be noted that military attacks and military operations are not synonymous. Military “attacks” are
defined as acts of violence in offence or in defence, whereas military “operations” do not necessarily
involve acts of violence; troop movements, logistics, etc. are covered by this umbrella term. Therefore,
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armed conflict.73 This section does not analyze the word “concerted”, as this term
closely relates to the notion of an “organized armed group”.74 The ordinary
meaning of “concerted” essentially relates to the organizational ability of the
organized armed group to plan sustained operations, and this will not be
discussed here in further detail.75 The two elements of “sustained” and
“concerted” are intertwined; military operations have the quality of being
“sustained”, as they are planned (i.e., “concerted”).76
The adjective “sustained”, however, determines the level of intensity that a
situation has to satisfy in order to trigger the application of AP II.77 The following
analysis seeks to identify the minimum threshold of violence requirement that is
suggested by the use of this word.78
At this juncture Article 1(1) is revisited to examine the term “sustained” in
order to promote a better understanding of the notion of “intensity”, specifically as
it is associated with sustained military operations. At the outset it should be clarified
that the common Article 3 requirements (including the notion of “intensity”) are
inherent in AP II.79
However, these common Article 3 benchmarks in themselves are not
sufficient for AP II to apply. Four other requirements listed in Article 1(1) of AP
II should be fulfilled in addition to the common Article 3 understanding of the
Tadić benchmarks.80 It is evident that the notion of “intensity” inherent in AP II

73
74

75

76
77
78
79
80

it is military operations (which can include preparations to launch a military attack) that need to be
continuous, which is different from requiring that the attacks (violence) be continuous.
AP II, Art. 1(1).
The adjective “concerted” is defined as “agreement in a plan, or design; union formed by such agreement”;
C. T. Onions (ed.), Shorter Oxford English Dictionary on Historical Principles, 3rd ed., Clarendon Press,
Oxford, 1964, p. 361. Roget’s Thesaurus regards the term as synonymous with “concordant”,
“synchronized” and “like-minded”; George Davidson (ed.), Roget’s Thesaurus, Penguin Books, London,
2006, para. 24. These terms highlight the collective nature of the armed group that is required to
coordinate the military operation jointly. The phrase could read “synchronized military operation”.
“Synchronized relates” to the term “organized”; C. T. Onions, p. 361. The literal interpretation of
“sustained and concerted military operations”, therefore, implies that an armed group under
responsible command exercises such control over a part of its territory as to enable such an armed
group to carry out continuous and organized or planned military operations (cf. AP II, Art. 1(1)). The
ICRC gave content to its understanding of the term “sustained and concerted military operations” by
proposing the following definitions: “’Sustained’ (in French the reference is to opérations continués)
means that the operations are kept going or kept up continuously. The emphasis is therefore on
continuity an[d] persistence. ‘Concerted’ (in French: concertées) means agreed upon, planned and
contrived, done in agreement according to a plan. Thus we are talking about military operations
conceived and planned by organized armed groups.” Yves Sandoz, Christophe Swinarski and Bruno
Zimmerman (eds), Commentary on the Additional Protocols of 8 June 1997 to the Geneva Conventions
of 12 August 1949, ICRC, Geneva, 1987 (ICRC Commentary on APs), para. 4469. This interpretation
echoes the literal interpretation that the term “concerted” relates to the organizational requirement.
ICRC Commentary on APs, above note 74, para. 4469. For a general overview of the minimum threshold
requirements inherent in “concerted” military operations, see Martha M. Bradley, “Revisiting the Scope of
Application of Additional Protocol II: Exploring the Inherent Minimum Threshold Requirements”,
African Yearbook of International Humanitarian Law, 2019, pp. 105–111.
Cf. ICRC Commentary on APs, above note 74, para. 4469.
AP II, Art. 1(1).
Cf. ibid., Art. 1(1).
See Y. Dinstein, above note 10, pp. 38–40.
Ibid.
1139

M. M. Bradley

requires “protracted armed violence”, but what is questionable is whether Article 1
(1) necessitates something more than protracted armed violence alone. The fact that
“protracted armed violence” is observed to be present satisfies the benchmark for
the minimum degree of fighting needed to trigger common Article 3 as well as
being a prerequisite under AP II, but the mere presence of protracted armed
violence is insufficient, as is suggested by the use of the term “sustained”.
“Sustained” is interpreted as adding a constitutive requirement to the notion of
“intensity” for the application of AP II to be triggered; essentially, an additional
factor by which the fighting is prolonged to the demand of a “protracted armed
conflict”. The term “sustained” establishes that the demand represents a notion
of “intensity” which is greater under AP II and implies that the benchmark test is
to be “sustained” “protracted armed violence”.81
Black’s Law Dictionary defines the adjective “sustained” as “support[ed] or
maintain[ed], especially over a long period”.82 The word “maintain” refers to the
continuation of an action.83 A first reading of the word “sustained” seems to
impose the element of duration on military operations and, consequently, the
prolonging of intense violence resulting from these military operations. If Articles
1(1) and 1(2) of AP II are read in context, the fact that the literal meaning of
“sustained” necessitates an element of prolongation of violence associated with
military operations makes sense, as Article 1(2) clearly contrasts below-thethreshold situations, reflecting a low degree of violence for a brief period of time
only, with “sustained military operations”.84
Article 33 of the Vienna Convention addresses the issue of the
interpretation of treaties that are authenticated in two or more languages.85 At
this point in the analysis, Article 33 proves helpful. Since the English-language
version of AP II does not offer clarity,86 a look at another authentic text may
shed light on the issue of “sustained military operations”. Article 33 determines
that texts bear equal interpretive weight in each authenticated language;87
consequently, the terms of a treaty are presumed to have the same meaning in

81 AP II, Art. 1(1), read together with Art. 1(2).
82 Bryan A. Garner (ed.), Black’s Law Dictionary, 3rd ed., Thomson West, St Paul, MN, 2006, p. 696
(emphasis added).
83 Bryan A. Garner (ed.), Black’s Law Dictionary, 9th ed., Thomson West, St Paul, MN, 2009, p. 1039.
84 See Y. Dinstein, above note 10, pp. 21–22, for a discussion of below-the-threshold violence.
85 For literature discussing Article 33 in greater detail, see Alain Papaux and Remi Samson, “Art 33:
Interpretation of Treaties Authenticated in Two or More Languages”, in Olivier Corten and Pierre
Klein (eds), The Vienna Convention on the Law of Treaties: A Commentary, Vol. 1, Oxford University
Press, Oxford, 2011; Ulf Linderfalk, On the Interpretation of Treaties: The Modern International Law as
Expressed in the 1969 Vienna Convention on the Law of Treaties, Springer, Berlin, 2001, pp. 355–369;
Oliver Dorr, “Article 33: Interpretation of Treaties Authenticated in Two or More Languages”, in
Oliver Dorr and Kirsten Schmalenbach (eds), Vienna Convention on the Law of Treaties:
A Commentary, Springer, Berlin, 2012.
86 AP II, Art. 1(1).
87 Vienna Convention, Art. 33(1): “When a treaty has been authenticated in two or more languages, the text
is equally authoritative in each language, unless the treaty provides or the parties agree that, in case of
divergence, a particular text shall prevail.”
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each authentic text.88 AP II has been authenticated in English, Arabic, Chinese,
Spanish, French and Russian.89
AP II was negotiated in both English and French. The French authenticated
version of this Protocol is consulted in accordance with Article 31 of the Vienna
Convention to establish whether an interpretation of the French text promotes a
better understanding of the intended ordinary meaning of the word
“sustained”.90 The French text refers to “opérations militaires continués”, which
is translated into English as “sustained military operations”.91 Le Petit Larousse
dictionary defines the term “opérations” in a military context “as ensemble des
combats et des manoeuvres exécutés par les forces militaires dans une région en
vue d’atteindre un objectif précis”.92 The adjective “continué” is defined as “sans
interruption, dans le temps ou dans l’éspace”.93 In light of the above definitions,
the English translation of the term “opérations militaires continués” refers to
fighting and military manoeuvres executed in a region in pursuit of a specific
military objective which transpire without interruption in either time or in
space.94 In this context, the adjective “continué” is synonymous in meaning to
the English words “continuous”, “constant” or “unremitting”, emphasizing the
temporal rather than spatial dimension of this term.95 The ICRC Commentaries
confirm the literal interpretation of the English and French texts – namely, that
the term “sustained” necessitates an element of the prolongation of violence
resulting from the conflict, that the violence must be intense, and that such
intensity must be ongoing over a period of time.96 The ICRC considers the

88 Ibid, Art. 33(3): “The terms of the treaty are presumed to have the same meaning in each authentic text.”
89 AP II, Art. 28: “The original of this Protocol, of which the Arabic, Chinese, English, French, Russian and
Spanish text are equally authentic, shall be deposited with the depository, which shall transmit certified
and true copies thereof to all the Parties to the Conventions.”
90 See O. Dorr, above note 85, p. 594, para. 21: “That every authentic text is in a formal sense equally
authoritative does not, however, mean that in practice, all of them would be attributed the same
weight. For example, if the treaty was negotiated and drafted in only one of the authentic languages, it
would seem natural, as a feature of practical usage, to place more reliance on that text as if it is least
ambiguous.” Dorr argues that Article 33 allows some leeway as to practical considerations when
interpreting a treaty provision where there is more than one authentic text. In the present case, this
author chose to consider the French text as it was one of the negotiating languages of the treaty.
91 AP II (French version), Art. 1(1): “Article premier. Champ d’application matériel. 1. Le présent Protocole,
qui développe et complète l’article 3 commun aux Conventions de Genève du 12 août 1949 sans modifier
ses conditions d’application actuelles, s’applique à tous les conflits armés qui ne sont pas couverts par
l’article premier du Protocole additionnel aux Conventions de Genève du 12 août 1949 relatif à la
protection des victimes des conflits armés internationaux (Protocole I) 2, et qui se déroulent sur le
territoire d’une Haute Partie contractante entre ses forces armées et des forces armées dissidentes ou
des groupes armés organisés qui, sous la conduite d’un commandement responsable, exercent sur une
partie de son territoire un contrôle tel qu’il leur permette de mener des opérations militaires continues
et concertées et d’appliquer le présent Protocole” (emphasis added).
92 “[To] have combined combat and manoeuvres carried out by military forces in a region in order to achieve
a specific objective.” Le Petit Larousse: Grand Format 2005, 100th ed., Larousse, Paris, 2004, pp. 756–757.
93 “[W]ithout interruption, in time or in space.” Ibid., p. 287.
94 This translation was done with the aid of the Larousse Dictionnaire Général: Francais/Anglais, Anglais/
Francais, Larousse, Paris, 1994.
95 Le Petit Larousse, above note 92, p. 287.
96 ICRC Commentary on APs, above note 74, para. 4469.
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formulation to be an objective assessment, and that the drafters wanted to avoid the
application of subjective judgement to AP II’s material scope of application.97
There is only one reference in the drafting history of AP II that provides
limited insight into the relationship between the notion of “intensity” and the
duration of hostilities.98 This reference is found in Pakistan’s proposed redraft of
Article 1 of AP II.99 The Pakistani draft requires that hostilities should be of
“some” intensity (which admittedly is not very telling).100 What is of particular
interest is that such intensity is required to continue for a “reasonable period of
time”.101 The drafting history does not elaborate on how long a “reasonable
period” of time is considered to be.102 Scholars have commented on the
significance of the fact that the meaning of neither “intensity” nor “duration” is
explicit in the wording of AP II.103 A further analysis of the word “sustained”
reveals that an intensity threshold test is nonetheless included in Article 1(1),
albeit not explicitly, because the “notion of intensity” itself is an integral
characteristic of the term “sustained”.104
In the Musema case, which was decided by the International Criminal
Tribunal for Rwanda (ICTR), Alfred Musema was charged, inter alia, with counts
of murder and torture in violation of common Article 3 and AP II and,
consequently, with a violation of Articles 4(a) and 4(e) of the Statute of the
ICTR.105 In its assessment of the applicability of AP II, Trial Chamber I made an
interesting observation concerning the material requirement of territorial control
and the ability of an organized armed group to exercise such control over
territory and engage in sustained and concerted military operations.106 Its
comment on this material requirement relates to the notion of “intensity”.107 The
Trial Chamber formulated the requirement as follows: “[T]hese dissident armed
97 Ibid.
98 CDDH/I/26, Pakistan, 11 March 1974, and CDDH/I/79, Brazil, 21 March 1974, as included in the Official
Records of the Diplomatic Conference on the Reaffirmation and Development of International
Humanitarian Law Applicable in Armed Conflicts, Geneva (1974–1977), Vol. 4, Federal Political
Department, Bern, 1978, p. 6.
99 Ibid. “Redraft Article 1 to read: The present Protocol which elaborates and supplements Article 3 common
to the four Geneva Conventions of August 12, 1949, shall apply to all cases of armed conflict referred to in
Article 3 occurring in the territory of a High Contracting Party and in which: (a) Organized armed forces
engage in hostile acts against the authorities in power and the authorities in power employ their own
armed forces in response. (b) The hostilities are of some intensity and continue for a reasonable period
of time. (c) The armed forces opposing the authorities in power occupy a part of the territory of the
High Contracting Party. (d) The armed forces opposing the authorities in power are represented by a
responsible authority and declare their intention of observing the humanitarian rules laid down in
Article 3, common to the Geneva Conventions, and in the present Protocol” (emphasis added).
100 Ibid.
101 CDDH/I/26, above note 98, p. 6.
102 Ibid.
103 See S. Junod, above note 21, p. 37, para. 4; Michael Bothe, Karl Josef Partsch and Waldemar A. Solf, New
Rules for Victims of Armed Conflicts: Commentary on the Two 1977 Protocols Additional to the Geneva
Conventions of 1949, 2nd edited reprint, Martinus Nijhoff, Leiden, 2013, para. 2.9; L. Moir, above note
2, p. 107, fn. 76; ICRC Commentary on APs, above note 74, para. 4469.
104 M. Bothe, K. J. Partsch and W. A. Solf, above note 103, p. 719, para. 2.9.
105 ICTR, Musema, above note 40, para. 285, counts 8 and 9.
106 Ibid., para. 258.
107 Ibid.
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forces must be able to dominate a sufficient part of the territory as to maintain these
sustained and concerted military operations and the insurgents must be in a position
to implement this Protocol.”108
The use of the term “maintain” is significant. Black’s Law Dictionary defines
this verb to indicate a continuation of an action: “To continue (something).”109 As
shown in this section, the literal interpretation of the adjective “sustained”, read
together with the term “military operations”, confers a temporal element on those
operations. The organized armed group has to be able to maintain military
operations over a period of time.110 The terms “continued” and “sustained” imply
an uninterrupted motion or a level of consistency through the persistent launching
of violent military operations.111 This formulation of the intensity test in the
Musema case reflects both the literal interpretation and the ICRC interpretation of
“sustained armed conflict”.112 It implies that military operations not only have to
take place over a period of time but possibly that they should also be uninterrupted
or continuous. This requirement sets a very high threshold of intensity that
situations would have to satisfy in order to be classed as AP II-type armed conflicts.
It remains unclear how long military operations must continue in order to
be considered “sustained”, thus satisfying the minimum threshold of intensity as
required by Article 1(1) of AP II. Does the term “sustained” imply that no
interruptions, however brief, in the fighting or launching of military operations
are allowed? The Special Court for Sierra Leone (SCSL) provides some clarity in
relation to this question in the Sesay case.113
In the Sesay case, Trial Chamber I assessed whether or not operations
undertaken by the Armed Forces Revolutionary Council and Revolutionary
United Front (RUF) forces, which occurred between February 1998 and January
2000, were sufficiently violent to be considered “sustained” military actions
within the material scope of application of Article 1(1) of AP II. The case
specifically addresses the question of whether or not violence has to be
uninterrupted in order to fulfil the notion of “intensity”.114 Trial Chamber I
highlighted that territory had changed hands and that territory was lost and
regained115 during the period concerned, and consequently, that military
operations were at times interrupted116 and that the level of violence associated
with these operations fluctuated.117 Nevertheless, the RUF always had control
108 Ibid (emphasis added).
109 Black’s Law Dictionary, above note 82, p. 1039.
110 Ibid., pp. 696, 125. Black’s Law Dictionary defines the word “sustain” as “to support or maintain, esp over
a long period; to persist in making (an effort) over a long period”.
111 Black’s Law Dictionary furthermore defines the adjective “continuing” to mean “uninterrupted”, and
defines the noun “continuance” to mean “the act of keeping up, maintaining or prolonging, duration;
time of continuing”: ibid., p. 393.
112 Ibid.
113 SCSL, Prosecutor v. Issa Hassan Sesay, Morris Kallon, Augustine Gbao, Case No. SCSL-04-15-T (Trial
Chamber), 2 March 2009.
114 Ibid., para. 947.
115 Ibid., paras 12–17, 947, 980.
116 Ibid.
117 Ibid., para. 947.
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over some territory118 and from time to time launched several “major”
operations.119 These operations were not uninterrupted, but were not regarded by
the Chamber as sporadic.120 In fact, the Chamber considered all these operations
to be “sustained and concerted”, even though there were periods of no or lowintensity conflict,121 and found that AP II continued to apply throughout the
period concerned.122
In terms of Trial Chamber I’s assessment in the Sesay case, the requirement
of the ability to launch “sustained operations” as it relates to the notion of
“intensity” therefore does not demand the level of violence to be consistently
high or on a permanent basis throughout the conflict. Nevertheless, sustained
military operations should be conducted at least frequently or frequently enough
not to be sporadic in nature.123 The application of AP II does not cease if there
are brief interludes of lower-intensity fighting or brief periods of inaction when
preparations are being made for the next series of military operations.124 It is
important at this juncture to stress that once all four of the requirements listed in
Article 1(1) of AP II have been met, AP II does not fade in and out in terms of
applicability.125 The jurisprudence of the ICTY confirms that IHL applies until a
peace settlement is reached and that a decrease in the intensity of fighting or the
degree of organization of an organized armed group fighting in the conflict
cannot be viewed as bringing to an end the applicability of IHL.126
In essence, the minimum threshold of the notion of “intensity” inherent in
the word “sustained” requires that military operations are prolonged in time. Case
law illustrates that intense violence resulting from military operations does not
necessarily have to be uninterrupted, but that a sequence or pattern of military
operations should occur on a fairly frequent basis. As discussed previously in this
contribution, the “instant” nature, or rather, instant evaluation of the armed
conflict at its initial stages between the TPLF and the ENDF in northern
118 Ibid., paras 12–17, 947, 979–980.
119 Ibid.
120 Ibid., para. 981: “The Chamber therefore finds that the requirements of Additional Protocol II have been
proved beyond a reasonable doubt.”
121 Ibid., para. 980.
122 Ibid., paras 979–981.
123 Author’s interpretation of Sesay, above note 113, paras 947, 980, 981, read together with AP II, Art. 1(2).
124 Ibid.
125 Gabriella Venturini, “Temporal Scope of Application of the Conventions”, in A. Clapham, P. Gaeta and
M. Sassòli, above note 61, p. 61, para. 53.
126 Venturini comes to this conclusion when reading Tadić, above note 4, together with Haradinaj, above note
20. See G. Venturini, above note 125, p. 61, para. 53. ICTY, Tadić, Decision on the Defence Motion, above
note 4, para. 70: “International humanitarian law applies from the initiation of such armed conflicts and
extends beyond the cessation of hostilities until a general conclusion of peace is reached; or, in the case of
internal conflicts, a peaceful settlement is achieved. Until that moment, international humanitarian law
continues to apply in the whole territory of the warring States or, in the case of internal conflicts, the
whole territory under the control of a party, whether or not actual combat takes place there”
(emphasis added). The instructive part of Haradinaj, above note 20, para. 100, reads: “[S]ince
according to the Tadić test an internal armed conflict continues until a peaceful settlement is achieved,
and since there is no evidence of such a settlement during the indictment period, there is no need for
the Trial Chamber to explore the oscillating intensity of the armed conflict in the remainder of the
indictment period.”
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Ethiopia, assessed by Kebebew and Niyo, is possible. However, at the time that
Kebebew and Niyo considered the Ethiopian classification, the conflict was too
brief to satisfy the notion of intensity under Article 1(1) of AP II and, owing to
the brevity of its duration, the fleeting moments of territorial control exercised by
the TPLF meant that there was a failure by this organized armed group to launch
sustained and concerted military attacks.127 Of course, this ongoing situation could
be reassessed after some time has passed, and indeed, such an assessment could lead
to a different result. Unfortunately, the question of the length of the minimum
duration of sustained military operations remains to be answered as only clear-cut
cases have been decided by international courts and tribunals. A comparison
between an interpretation of “protracted armed violence” and “sustained military
operations” would possibly assist in refining the notion of “intensity” as it relates to
“sustained armed conflicts”. This comparison is drawn below.

A comparison between “protracted armed violence” and
“sustained military operations”
The comparison conducted in this part of the paper focuses on answering the
question of whether the minimum levels of intensity associated with violence
resulting from a situation differ in the context of “protracted armed violence”
(common Article 3) and “sustained (and concerted) military operations” (AP
II).128 In other words, in the context of AP II, does the notion of “intensity”
mean that violence must not only be protracted (as demanded by common
Article 3) but also be prolonged (sustained)?
An interrogation of the meaning of “protracted armed violence” confirms
that duration or a prolongation of fighting is not required to meet the minimum
threshold of “protracted armed violence”. This realization is highlighted by the
Haradinaj case, in which it was determined that in assessing the interpretation of
the criterion of protracted armed violence in practice in respect of whether or not
a situation is “protracted”, greater attention is given to the intensity of the armed
violence than to its duration.129 Consequently, in assessing whether a situation
meets the criterion of protracted armed violence, greater weight is placed on the
manner in which the fighting is conducted, as well as the consequences of the
fighting, than on the duration of the fighting.130
On the other hand, the notion of “intensity” associated with the violence
resulting from “sustained military operations” (as examined above) entails that
the violence should be sufficiently protracted so as also to be prolonged.131 It is
127 The author refers to the discussion by Kebebew and Niyo. See T. Kebebew and J. Niyo, above note 66.
128 The author refers to “sustained operations” for consistency. The relationship between the word
“sustained” and the notion of “intensity”, as well as the interplay with the term “concerted”, which is
an organizational characteristic, is discussed in above note 74.
129 T. Kebebew and J. Niyo, above note 66.
130 ICTY, Haradinaj, above note 20, para. 49.
131 ICTR, Akayesu, above note 40, para. 602.
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not debatable that violence must be protracted to begin with in order for any type of
non-international armed conflict to exist, including that defined by AP II. Article 1
(2) clearly excludes situations that fall short of being protracted from the material
scope of application of AP II, and therefore, the requirement that there is
protracted armed violence is not disputed.132
At this point in the analysis, the relevant question is whether or not the
notion of “intensity” associated with the word “sustained” requires more than
merely being protracted. At the heart of the comparison is the question of whether
or not the notion of “intensity” under Article 1(1) of AP II demands an additional
element to protracted armed violence. As is determined in this section, the notion
of “intensity” in the context of “sustained military operations” requires that
violence resulting from military operations should be long-lasting and should fulfil
a temporal requirement. The difference between the two notions of “intensity”
seemingly lies in the additional requirement necessitated by the word “sustained”,
that military operations should be maintained, whereas “duration” is not a
requisite to fulfil the minimum threshold of violence associated with “protracted
armed violence”. Therefore, it is not surprising that the ICTR and the SCSL, both
of which were afforded jurisdiction over crimes resulting from the criminalization
of violations of AP II, answered in the affirmative the question of whether the
notion of “intensity” differs in the contexts of common Article 3 and AP II.
In the Akayesu case, Trial Chamber I of the ICTR assessed whether the
non-international armed conflict before it met the material scope of application
of AP II.133 The Chamber specifically highlighted the offence as per count 15,
which is charged under both common Article 3 and AP II.134 It therefore
considered that it was not sufficient to apply common Article 3 and to take it for
granted that AP II automatically was applicable to the situations before it.135 The
Chamber consequently held that in the event that alleged offences are charged
simultaneously under both common Article 3 and AP II, the prosecutor has to
prove that not only the intensity threshold requirements under common Article 3
but also those under AP II have been met.136
In Akayesu, Trial Chamber I determined that the relationship between
common Article 3 and AP II was such that common Article 3 continues to apply
once the application of AP II has been triggered.137 When the higher threshold of
intensity included in Article 1(1) of AP II is satisfied, both treaties apply
simultaneously.138 In its determination, the Chamber implied that there are
situations to which common Article 3 alone applies.139 This implied distinction
132 AP II, Art. 1(2): “This Protocol shall not apply to situations of internal disturbances and tensions, such as
riots, isolated and sporadic acts of violence and other acts of a similar nature, as not being armed
conflicts.”
133 ICTR, Akayesu, above note 40, paras 606–607, 622–627.
134 Ibid., para. 607.
135 Ibid.
136 Ibid., para. 618.
137 Ibid.
138 Cf. ibid., para. 603.
139 Cf. ibid., para. 602.
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refers to non-international armed conflicts in the traditional sense (armed conflicts
not of an international character) where violence is protracted in nature only.140
With reference to the SCSL, the Sesay case provides insight into the
differing nature of the notion of intensity as it relates to “protracted armed
violence” and “sustained military operations”.141 In Sesay, at the outset Trial
Chamber I of the SCSL stated that the RUF had been sufficiently organized in
terms of the requirement of AP II.142 In March 1991, the RUF launched its first
attack in Sierra Leone143 with the support of the National Patriotic Front of
Liberia from a training camp situated in Liberia.144 Only at the end of 1991 was
the RUF able to exercise consolidated control over the Kailahun district in the east
and parts of the Pujehun district to the south of Sierra Leone.145 The attacks by the
RUF in March 1991 satisfied the minimum threshold of intensity as protracted
armed violence existed from this point on in the territory of Sierra Leone,146 and
consequently, the application of common Article 3 was triggered.147 Trial Chamber
I found that the armed conflict in Sierra Leone was of a non-international
character and that it existed between March 1991 and January 2002.148 Common
Article 3 applied throughout the duration of this conflict.149
The crimes of which Mr Sesay had been accused took place later in the
conflict, after the end of 1991.150 The SCSL therefore did not have to comment
on when exactly AP II became applicable to the conflict in Sierra Leone.
However, for the sake of the comparison drawn in this analysis, AP II would
have become applicable at the end of 1991 at the earliest, when the RUF
exercised control over the Kailahun and Pujehun districts, which enabled it to
launch sustained and concerted military operations.151 From this point on, both
common Article 3 and AP II applied to the conflict as the intensity threshold had
been met.152
As is the case in the determinations of the ICTR and the SCSL, most
scholars agree that AP II necessitates a higher degree of intensity than does
common Article 3.153 Sivakumaran, however, questions whether it can be said
with certainty that the criteria with regard to an organized armed group’s ability
140
141
142
143
144
145
146
147
148
149
150
151
152

Ibid.
SCSL, Sesay, above note 113, paras 964, 966.
Ibid., paras 970, 978.
Ibid., para. 12.
Ibid.
Ibid., para. 14.
Ibid.
Ibid., para. 969.
Ibid., paras 969, 977.
Ibid., para. 981.
Ibid., section IX.
See facts in ibid., para. 14.
Ibid, para. 981. In the Sesay case, Trial Chamber I of the SCSL commented that since AP II has a higher
threshold of application extending the two requirements inherent in common Article 3, a situation that
satisfies the criteria of an AP II-type armed conflict logically would automatically satisfy the common
Article 3 threshold.
153 S. Junod, above note 21, pp. 35, 37; Y. Dinstein, above note 10, pp. 38–39; L. Moir, above note 2, pp. 10,
106.
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to launch “sustained and concerted military operations” presuppose a higher level of
violence than the degree of intensity of violence associated with the term “protracted
armed violence”.154 Sivakumaran highlights two approaches to this question. The
first approach flows from the reasoning in Trial Chamber II of the ICTY in the
Boškoski Trial Judgment, as well as the reasoning in Trial Chamber I of the ICTR
in the Akayesu Trial Judgment.155 In Boškoski, Trial Chamber II stated that the
level of organization required from an armed group to be able to launch
sustained and concerted military operations is greater than the degree of
organization required from such an armed group to engage in protracted
violence.156 In Akayesu, Trial Chamber I suggested that operations must be
continuous, which may be interpreted as imposing a temporal requirement on
the notion of intensity under AP II.157 Sivakumaran proposes that the reasoning
of these courts indeed presupposes that “sustained armed violence” necessitates a
level of violence higher than protracted armed violence.158 The author of this
contribution aligns herself with this interpretation. Sivakumaran, however,
cautions that a second approach to the issue challenges this interpretation.159
Sivakumaran suggests this second approach in respect of clarification of
establishing whether the minimum threshold of intensity under “sustained
military operations” and “protracted armed violence” is the same.160 This
approach is based on the reasoning that duration (implied by the use of the term
“sustained”) is but one indicator of protracted armed conflict.161 Consequently,
this element is already included in the idea of protraction, and therefore, the
minimum threshold for the notion of intensity under AP II and common Article
3 is the same.162 According to Sivakumaran, it is possible that the degree of
violence associated with the notions both of “protracted armed violence” and
“sustained and concerted military operations” refers to protracted armed
violence.163 The author of this contribution disagrees with this second
approach,164 the reason being that “duration” is not an absolute requirement to
154 S. Sivakumaran, above note 18, p. 188. Sivakumaran reasons as follows: “Whether the notion of sustained
and concerted military operations does indeed presuppose a higher level of violence than protracted
armed violence depends in large part on the meaning attributed to the latter concept. Sustained is an
element of duration and means ongoing rather than non-stop; and this notion is covered by the idea of
protraction. Thus, it is not entirely clear that the Additional Protocol II notion does require a greater
level of violence than that required for a non-international armed conflict simpliciter …”
155 See Sivakumaran’s discussion of Boškoski and Akayesu in the context of the duration of intensity possibly
necessitated by the wording “sustained military operations”. Ibid., p. 188; ICTY, Boškoski, above note 20,
para. 197; ICTR, Akayesu, above note 40, para. 626.
156 ICTY, Boškoski, above note 20, para. 197.
157 ICTR, Akayesu, above note 40, para. 626.
158 S. Sivakumaran, above note 18, p. 188.
159 This author’s interpretation of Sivakumaran’s reasoning between notes 250 and 253. Ibid., p. 188.
160 Ibid., p. 188.
161 Ibid.
162 This author’s interpretation of Sivakumaran’s reasoning between notes 253 and 256. Ibid., p. 188.
163 Ibid., p. 188.
164 It is submitted that the “correctness” of Sivakumaran’s second approach depends on the understanding of
the relationship between “protracted armed violence and duration, and that other scholars may deem such
an interpretation as correct”.
1148

Additional Protocol II: Elevating the minimum threshold of intensity?

be met to constitute a “protracted armed conflict”.165 On the other hand, as is
argued by this author in the previous section of this contribution, duration is
necessitated by the term “sustained”. The author, therefore, interprets as correct
the approach followed in Sesay and the ICTR that “sustained” military operations
demand a certain degree of duration and therefore differ from “protracted armed
violence”.
To sum up this section, it has been argued that the degree of violence
associated with AP II-type armed conflicts is prolonged and is ongoing as a result
of sustained military operations as articulated in Article 1(1) of this treaty. The
case study of events in the Democratic Republic of the Congo (DRC) will now be
provided as a concrete representation of the requirements in order to clarify the
abstract reasoning in the argument.
The DRC is bound by common Article 3 as well as by AP II, and thus, a
non-international armed conflict or an internal conflict under common Article 3
and/or an AP II-type armed conflict can exist or coexist on the territory if the
notion of “intensity” is satisfied.166 In respect of the DRC, a fleeting period of
territorial control was documented when the National People’s Coalition for the
Sovereignty of Congo (Coalition Nationale du Peuple pour la Souveraineté du
Congo, CNPSC) briefly captured a number of strategic towns in June 2017 and
controlled a kilometres-wide section of territory in the city of Uvira on Lake
Tanganyika.167 This operation called for United Nations intervention and the
deployment of the Armed Forces of the Democratic Republic of the Congo
(Forces Armées de la République Démocratique du Congo, FARDC) to drive out
the armed group.168 The situation as documented satisfies the definition of
“protracted armed violence” under common Article 3.169 However, the brevity of
the duration (approximately a month) falls short of the requirement of an armed
group being able to use the territory under its control to launch “sustained and
concerted military operations”.170 Practically, the brevity and the fleeting nature
of territorial control in this case did not enable the CNPSC to give effect to the
other requirements under Article 1(1) of AP II. It is unlikely that an armed group
would be able to give effect to those requirements within the first month of fighting.
The fighting between the Ugandan Allied Democratic Forces (ADF) and
the FARDC, by way of contrast, meets the level of intensity defined by “sustained
protracted armed violence”, and AP II applies.171 The ADF controls territory in
165 See 2016 Commentary on GC I, above note 18, paras 438–440.
166 A list of States party to AP II is available at: https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/States.xsp?xp_
viewStates=XPages_NORMStatesParties&xp_treatySelected=475. A list of States Parties to Geneva
Convention I is available at: https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/States.xsp?xp_viewStates=
XPages_NORMStatesParties&xp_treatySelected=365.
167 Fiston Mahamba, “Eastern Congo Rebels Aim to March on Kinshasa: Spokesman”, Reuters, 29 September
2017, available at: www.reuters.com/article/us-congo-rebels/eastern-congo-rebels-aim-to-march-onkinshasa-spokesman-idUSKCN1C42R3.
168 Ibid.
169 Ibid.
170 Ibid.; ICTR, Musema, above note 40, para. 258.
171 See reports concerning ADF and other attacks from October 2017 up to 17 June 2020 at Kivu Security
Tracker, available at: https://kivusecurity.org/reports.
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the North Kivu and Ituri provinces, which enables it to launch continuing military
operations against the FARDC.172 The ADF continually manages to recapture
strongholds and to rebuild its military capacity, and attacks occur frequently and
on an ongoing basis.173 Evidence of such an attack was collected as early as 2013,
and attacks are recorded as continuing until June 2020.174 For example, between
November 2019 and March 2020, 393 civilians were killed,175 and from January
2020 until March 2020, at least 300 FARDC soldiers lost their lives and 40 ADF
soldiers were killed.176 The violence resulting from the ongoing conflict between
the FARDC and the ADF in the DRC meets the threshold of “sustained
protracted armed violence”. The situations described demonstrate the difference
between the definitions of “protracted armed violence” under common Article 3
and “sustained protracted armed violence” under AP II in that they indicate that
in addition to violence being protracted, it also must be prolonged.
There is a cautionary element in that the exact temporal requirement
necessitated by the term “sustained” is unclear. Only clear-cut cases have been
observed before international criminal tribunals. In the view of this author, it is
not feasible that one month’s worth of fighting is too short but several months
are sufficient to be considered sustained military operations. Faced with the
question of whether there is a practical way to measure whether military
operations are sufficiently prolonged to fulfil the notion of intensity demanded by
the inclusion of the term “sustained” in Article 1(1) of AP II, this author suggests
a case-by-case assessment which takes into account all four requirements listed in
AP II and specifically the relationship between territorial control and the
existence of prolonged protracted armed violence as the benchmark for sustained
military operations. It is once again highlighted that this assessment is important
from a treaty law perspective only. Even if a situation is interpreted as not
sufficiently prolonged to qualify as sustained military operations under Article 1
(1) of AP II owing to the absence of a metric, the corpus of customary IHL,
which includes the majority of rules codified in AP II, is triggered once the
lower-intensity threshold of protracted armed violence is met and the sufficient
degree of organization is satisfied.
The relationship between “sustained armed violence” and the notion of
“intensity” under Article 1(1) of AP II links the word “sustained” to the notion
of “intensity”. It is required that violence resulting from the fighting in an AP IItype armed conflict is prolonged and therefore that the military operations are
ongoing for some period of time.
172 Kivu Security Tracker, “After the Death of At Least 77 Civilians, the Congolese Army’s Strategy Against
the ADF is Called into Question”, 25 November 2019, available at: https://blog.kivusecurity.org/after-thedeath-of-at-least-77-civilians-the-congolese-armys-strategy-against-the-adf-is-called-into-question/;
Kivu Security Tracker, “Congolese Army’s Optimism Undermined by New ADF Massacres”, 2 March
2020, available at: https://blog.kivusecurity.org/congolese-armys-optimism-undermined-by-new-adfmassacres/.
173 Kivu Security Tracker, “Congolese Army’s Optimism Undermined”, above note 172.
174 Ibid.
175 Ibid.
176 Ibid.
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Conclusion
This paper examines the minimum threshold of violence that a situation must meet
in order to satisfy the notion of “intensity” as demanded by AP II. It has argued that
the requirement that demands that the armed group is capable of carrying out
sustained and concerted military operations included in Article 1(1) informs the
notion of intensity of this instrument and that it differs from mere protracted
armed violence, the benchmark test for the application of common Article 3 and
the corpus of the customary international law of armed conflict.
In order to determine whether the minimum threshold test inherent in the
notion of intensity differs in the case of common Article 3 and AP II types of noninternational armed conflict, specifically in the context of duration as a constitutive
element of the notion of intensity under AP II, three central questions were asked.
First, is duration a constitutive element inherent in the notion of intensity
(protracted armed violence) demanded by common Article 3? This question was
addressed in the second substantive part of this contribution. Next, does the
inclusion of the term “sustained” in the construct “sustained and concerted
armed violence”, as included in the material scope of application of AP II,
inform the notion of intensity required to trigger the application of this
instrument, and if so, does its inclusion consider duration as a constitutive
element of this notion of intensity? This question was explored in the third
substantive part of the contribution. Lastly, the question was raised of whether
the relationship between duration and the notion of intensity differs under
common Article 3 and AP II. This question was addressed in the final
substantive part of the contribution.
An interrogation of the text of common Article 3 through treaty
interpretation did not aid in reaching a better understanding of the notion of
intensity inherent in this provision. The case law of the ICTY was instructive.
The Tadić formulation provides that the minimum threshold for the notion of
intensity under common Article 3 is equated to “protracted armed violence”. A
survey of case law highlights the conclusion that several factors can aid an
assessment of the fulfilment of the protracted armed violence criteria. None of
these factors in itself is a constitutive element in the notion of intensity, and the
list of factors is also not exhaustive. Case law emphasizes specifically that
“duration” is but one factor to be considered in an assessment of whether or not
an incident of fighting equates to protracted armed violence.
Next, the paper interrogated the meaning of the term “sustained”. The analysis
revealed that from a treaty law perspective it is crucial for the application of AP II that
there is a clear understanding of the content of the term “sustained”. In order to arrive at
that understanding, the relationship between the notion of “intensity” and “sustained”
military operations was examined. The results of treaty interpretation and a survey of
case law demonstrate that the term “sustained” essentially requires that violence is
prolonged in nature. The violence resulting from the military operations must be
ongoing for a period of time as a consequence of the operations being launched in a
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systematic way. Therefore, a degree of duration is a constitutive factor in the notion of
“intensity” in terms of AP II.
An exact metric of a minimum period of fighting that qualifies as
sufficiently prolonged to be “sustained” remains elusive. Case law takes into
consideration only clear-cut situations. It is proposed that an assessment of the
fulfilment of the intensity requirement under Article 1(1) of AP II should be
complemented by a purposive approach which promotes the greatest protection
of those most vulnerable to the consequences of non-international armed conflict.
As was explained in the fourth substantive part of this paper, the temporal
requirement inherent in “sustained” military operations consequently demonstrates
a situation that differs from “protracted armed violence”, which serves as the
benchmark for the notion of “intensity” under common Article 3. In the context
of common Article 3, “duration” is not considered a constitutive factor in
fulfilling this notion. Therefore, the notion of intensity demanded by AP II
elevates the minimum threshold of protracted armed violence to prolonged or
sustained protracted armed violence.
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Abstract
This paper compares and contrasts the Islamic law of armed conflict with the
modern international humanitarian law, with the view of identifying foundational
similarities between these two separate canons, drawing extensively from al-Siyar
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al-Kabir. To this end, it raises the question as to whether the Islamic law of armed
conflict is compatible with its modern counterpart, and, if it is, to what extent. To
address these interlinked questions, the study departs from the premise that in
order to identify resemblance, it is necessary to enquire into the foundations (both
legal and philosophical) of the Islamic and contemporary approaches vis-à-vis
armed conflicts.
Keywords: Islamic law of armed conflict, al-Siyar al-Kabir, international humanitarian law.

Introduction
This paper seeks to compare and contrast the Islamic law of armed conflict with the
modern international humanitarian law (IHL), with the view of identifying
foundational similarities between these two (historically and culturally) separate
canons, drawing extensively from al-Siyar al-Kabir, a major work on the Islamic
law of nations by Muhammad al-Shaybani, an influential Hanafi jurist known as
one of the Imamayn (two imams), a term referring to two most important
disciples of Imam Hanafi, the founder of the Hanafi school of jurisprudence. To
this end, it raises the question as to whether the Islamic law of armed conflict is
compatible with its modern counterpart, and, if it is, to what extent. To address
these interlinked questions, the study departs from the premise that in order to
identify resemblance, it is necessary to enquire into the foundations (both legal
and philosophical) of the Islamic and contemporary approaches vis-à-vis armed
conflicts.
Hypothesizing that the two approaches enjoy ontological resemblance,1
suggesting that they depart from similar foundational principles, and that they do
not have to necessarily share the same material and linguistic content and scope
1

Without referring to ontological resemblance, attempts to explore similarities between the Islamic law of
war and modern IHL will probably fail in their quest for objectivity. In our view, the foremost reason
underlying the identifiable points of convergence between the two legal bodies lies in the fact that
decision-makers and commanders have to decide upon similar cases with similar priorities and
worries. Every commander, barring only a few, strives to secure the safety and survival of his soldiers
and subjects with a fairly realistic view to keeping their loyalties that will in turn enable the
continuation of their power struggle. This in turn would normally cause the ruler to respect the enemy
personnel in his own power, so that any retaliatory measures would not be meted to his own under
enemy yoke. This decision-making modus operandi based on social fact offers a strictly secular yet
practicable key to understanding the ontological resemblances without any overly idealistic or quasireligious allusions, observance of which is just too tiresome to prove under the light of the historic
experience. Herein lies the source of any resemblances between these legal bodies. Needless to say, any
value attached to human dignity by Islam and/or the modern legal conception of IHL may have played
a role in the formation of that praxis. Yet, these teachings also form at least partially the social fact of a
given era. For a critical account of those attempts that claim that modern international law and the
Islamic conception of law of nations are entirely separate fields of study that are blatantly foreign to
each other, see David A. Westbrook, “Islamic International Law and Public International Law: Separate
Expressions of World Order”, Virginia Journal of International Law, Vol. 33, No. 2, 1993.
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due to what the circumstances of the time when they originated dictated,2 the paper
elaborates on the very foundations of modern IHL through an analysis of the
primary legal texts and of the views proposed by leading thinkers and scholars of
modern times, and further identifies the principles enshrined in al-Shaybani’s
work upon which the Islamic law of armed conflict has been built. Thus, rather
than retelling what is covered in al-Siyar, its philosophical and legal reasoning as
reflected in the content is identified in order to establish an association between
the Islamic law of armed conflict and contemporary understanding in terms of
what they seek to achieve and to regulate in a specific case of armed conflict.
The section that follows briefly recalls the historical encounter between the
Islamic conception of law of nations and modern international law. To explore the
areas of convergence, the paper then reviews the major legal texts constituting
modern IHL, including The Hague and The Geneva Conventions (along with
the relevant protocols), and refers to major principles of customary IHL and
then analyses the primary contributions by leading scholars to the current
understanding of humanitarian principles. The purpose of this review is to devise
a compilation of major principles that serve as the basis of contemporary rules of
armed conflict. The next section presents main features of the siyar as a scholarly
field of inquiry and its place within Islamic studies. The study then presents an
in-depth analysis of al-Shaybani’s work (only parts relevant to the rules on
regulating an armed conflict)3 with specific reference to conformity with the
humanitarian principles of modern times applicable to cases of conflict.
The study concludes that the Islamic law of armed conflict as depicted in alSiyar and modern IHL are converged in many respects; the convergence is
particularly identifiable in the principles upon which they have been built and
developed. In doing so, this study makes a novel contribution to the existing
literature which features extensive coverage of al-Shaybani’s work through a
literal and textual analysis rather than framing its contribution within a historical
context. Hence, this article distinguishes itself from scholarly accounts focused on
the review of the Islamic law of armed conflict4 by offering a foundational
analysis revolving around an examination of major principles that reflect the
ontological stance and teleological assumptions of Islamic scholarship on the
ethics and law of armed confrontations.
2

3

4

What we mean is that rather than looking at the detailed content of both legal traditions (i.e. specific rules
and injunctions which might be misleading), we believe that it is necessary to focus on the principles upon
which these traditions are built (in other words, we argue it is safer to depart from what their ontologies
tell us about what they try to achieve).
This study limits itself to the review of the foundational principles of the Islamic law of armed conflict. The
early siyar studies did not make any distinction or classification within the subject matters that they
covered; however, the main subjects covered include law of armed conflict, diplomatic immunities and
treaty law. The authors deliberately study the law of armed conflict for better clarity. The same
approach may also be employed to identify similarities between the Islamic understanding of law of
diplomacy and the modern approach to diplomatic affairs by focusing on the foundational principles.
There is a vast literature focused exclusively on the Islamic law of war or armed conflict. Al-Dawoody’s
seminal contribution to the literature provides a comprehensive coverage of the subject, along with a
detailed bibliography of previous scholarly works in the field: Ahmed al-Dawoody, The Islamic Law of
War: Justifications and Regulations, Palgrave, New York, 2011.
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Historical encounters
Scholarly accounts focusing on the emergence and development of IHL fail to
acknowledge the contribution of Islamic thinking in this particular field. Even
views by renowned legal scholars who are considered as founders of modern
international law on war and peace greatly resemble the major Islamic precepts.5
Particularly, the contact and interaction between the West and Islam in
Andalusia have arguably narrowed the gap between the two civilizations. Though
not an essential requisitite for the argumentation of this paper, it may be fair to
argue that, as a result of this interaction, some of the Islamic principles on the
conduct of war have been at least partially borrowed by Western thinkers and
scholars.6
Before the codification of the law of armed conflict in the West, Islam had
prescribed some basic principles and tenets on the conduct of hostilities and
warfare.7 An independent area of scholarly study, Siyar, for instance, refers to
examination of the life of the Prophet Muhammad, as well as the battles he took
part in; however, in a technical sense, it incorporates the rules and standards that
must be observed in these battles. Most chapters of Siyar studies focus on how
Muslim combatants are required to act during war and by which obligations and
rules they are bound.
It is possible to identify striking and substantial similarities between the
rules and standards spelled out in these studies and those codified within the
modern law of armed conflict.8 Some of the forerunners of international law had
at least partial interaction with the Islamic legacy of law and history in Italy and
Spain where Islam has historically been influential. To name some, Fransicso
Victoria, Baltazar de Ayala, Alberico Gentili and Hugo Grotius had some contact
with this legacy of Islam.9 It will be an overgeneralization to argue that their ideas
and theories of international law were shaped and determined by Islam, but there
5

6
7
8
9

For a comparative account on the Islamic and Western view of war and peace, see John Kelsay and James
Turner Johnson (eds), Just War and Jihād Historical and Theoretical Perspectives on War and Peace in
Western and Islamic Traditions, Greenwood Press, New York, 1991. Also see Harfiya Abdel Haleem,
Oliver Ramsbotham, Saba Risaluddin and Brian Wicker (eds), The Crescent and the Cross: Muslim and
Christian Approaches to War and Peace, St. Martin’s Press, New York,1998.
See Louis M. Holscher and Mahmood Rizwana, “Borrowing from the Shariah: The Potential Uses of
Procedural Islamic Law in the West”, in Delbert Rounds (ed.), International Criminal Justice: Issues in
a Global Perspective, Allyn and Bacon, Boston, MA, 2000.
Marcel A. Boisard, “The Conduct of Hostilities and the Protection of the Victims of Armed Conflict in
Islam”, Hamdard Islamicus, Vol. 1, No. 2, 1978.
See Marcel A. Boisard, “On the Probable Influence of Islam on Western Public and International Law”,
International Journal of Middle East Studies, Vol. 11, No. 4, 1980.
“Francisco de Victoria (1480–1546) and Suarez (16–17th centuries) were both Spanish nationals and were
educated in the same country where Islamic theories had a potential influence on culture, jurisdiction and
politics. Their work on the law of nations therefore benefited from the principles of Islamic international
law, especially on the law of war. Similarly, the classical writer of international law Hugo Grotius (1563–
1645) who is recognised by some European writers as the father of the law of nations in Europe, was a
theologian and also studied Islamic law thereby benefited from the principles of Islam, especially
concerning the law of war.” Farhad Malekian, Principles of Islamic International Criminal Law: A
Comparative Search, Brill, Leiden, The Netherlands, 2011, p. 3.
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should be at least some minor inspirations. Some scholars, for instance, argue that
Grotius’s competence in international law could be attributed to his study of Islamic
sources during his stay in exile in Istanbul.10 Others confirm that Islam has
remained focused on law of armed conflict and the humane dimension of this
law, adding that “a number of concerns identified with just war thinking are
reflected in Islamic circles, as are certain features of moral reasoning”.11 It is
often acknowledged that the Islamic approach to international law has certainly
made an impact on the development of European understanding of law of armed
conflict, and international law in general.12
However, while this review would point out to convergences between the
Islamic law of armed conflict and modern rules of warfare, areas of convergences
have not been adequately addressed in the existing Islamic scholarship for two
reasons: one is the way that Islamic law has been interpreted, and the other is the
overall conviction among Muslim scholars and communities that nothing good
may come out of Western thinking and reasoning. To identify the similarities, it
is not necessary to go into the details of the rules of the Islamic law of armed
conflict. One may find these so-called rules rather outdated and even brutal since,
for instance, under these rules, even enslavement of prisoners may be allowed.
However, reference to rules in isolated time frameworks would be just misleading
given that Islamic laws, just like any other bodies of law, are progressive in
nature, suggesting that they are inevitably affected by current circumstances and
requirements. For this reason, attention should be paid to how Islam treats the
notion of war, and how it approaches its justifications and consequences, rather
than specific rules made or formulated in a certain period of history.
This indicates that Islamic law should be interpreted in a way to adopt
progressive regulations and incorporate them into the practices. However, as it
stands now, Islamic law is a corpus of “Islamic” scholars whose competence
stems from their own justification and assertions. In other words, in its current
form, Islamic law, and, of course, the Islamic law of armed conflict, is not
suitable for codification and practicable in real-life incidents and events. For this
reason, rather than the specific rules, the main determinants and dynamics of
Islamic law should be taken into consideration to offer insights and comments on
how a modern version of the Islamic law of armed conflict may respond to
modern-time atrocities and wartime violations.13
10 Ernest Nys, Les Origines du Droit International, Thorin & Fils, Paris, 1894, p. 201; M. Rahmi Telkenaroğlu,
“Muhammed b. Hasen Eş-Şeybânî (189/804) ve Hugo Grotius’un (1583–1645) Devletler Hukukuna
Etkileri, Mukayeseli Bir Çalışma”, İslâm Hukuku Araştırmaları Dergisi, Vol. 5, 2005.
11 John Kelsay, “Religion, Morality, and the Governance of War: The Case of Classical Islam”, Journal of
Religious Ethics, Vol. 18, No. 2, 1990, p. 123.
12 See, for instance, Ignacio de la Rasilla del Moral and Ayesha Shahid (eds), International Law and Islam:
Historical Explorations, Brill, Leiden, The Netherlands, 2019.
13 For a similar approach, referring to the concern that both contemporary militant Islamist groups and the
modern Muslim scholars who denounce their militancy claim to have based their arguments on original
sources of Islam, and thus encouraging for a critical examination of the foundational literature, see
Nesrine Badawi, Islamic Jurisprudence on the Regulation of Armed Conflict: Text and Context, Brill,
Leiden, The Netherlands, 2019.
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Once such an approach is adopted in law-making and legal reasoning, it
would become clear that the Islamic law of armed conflict in fact considers two
main principles in a battle: that the use of force must be proportionate and
justifiable for the attainment of the military goals and that some places and
groups of people must be protected. When these ground rules are established, it
is easy to identify the details, as done in the modern-time international
conventions and other legal mechanisms. Such an approach would also bridge the
gap between the Islamic law of armed conflict as formulated centuries ago and
current IHL.

Principles of international humanitarian law
Today, it is safe to claim that IHL is a fully established branch of law, principles of
which have stood the test of time and been solidified in binding legal texts.14 The
IHL of today is the embodiment of efforts to strike a balance between two
countervailing considerations: namely the observation of military necessity and
the protection of humanitarian values.15 At the heart of this amalgamation lies a
realistic understanding of IHL and its duties, where the countervailing arguments
are taken cognizance of, with a view to improving the implementation chances of
IHL.

The principle of distinction
The International Court of Justice in its Advisory Opinion on the threat or use of
nuclear weapons describes the principle of distinction between combatants and
non-combatants as one of the “cardinal principles” of IHL that cumulatively
constitute the very fabric of this branch of law.16 The Court reminds that this
principle plays a crucial role by establishing the obligation to never make civilians
and civilian objects the target of attacks.17 As the 1987 Commentary informs, this
principle was included in the 1899 and 1907 Hague Conventions. However, the
principle finds its nucleus in the St. Petersburg Declaration of 1868, which
unmistakably delineates the legitimate objectives of attacks and the legal rationale
14 Caitlin Mitchell, “When Laws Govern LAWS: A Review of the 2018 Discussions of the Group of
Governmental Experts on the Implementation and Regulation of Lethal Autonomous Weapons
Systems”, Santa Clara High Technology Law Journal, Vol. 36, No. 4, 2020, p. 413.
15 Yoram Dinstein, The Conduct of Hostilities Under the Law of International Armed Conflict, Cambridge
University Press, Cambridge, 2004, p. 16.
16 International Court of Justice, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion of 8
July 1996, International Court of Justice Reports, 1996, p. 257, para. 78; Vincent Chetail, “The
Fundamental Principles of Humanitarian Law through the Case Law of the International Court of
Justice”, Refugees Survey Quarterly, Vol. 21, No. 3, 2002, p. 200; Gentian Zyberi, The Humanitarian
Face of the International Court of Justice: Its Contribution to Interpreting and Developing International
Human Rights and Humanitarian Law Rules and Principles, School of Human Rights Research Series,
Vol. 26, Intersentia, Antwerp, Oxford and Portland, OR, 2008, p. 295.
17 International Court of Justice, ibid., p. 257, para. 78.
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that should exist under any future military operations, namely, the weakening of the
military forces of the enemy.18
The principle of distinction concretized in Article 48 of Additional Protocol
I offers a general protective cover for non-combatants and civilian objects.19 The
principle of distinction has the status of customary law perfectly applicable for
international as well as non-international armed conflicts.20

The principle of proportionality
Following the designation of a person, a group of persons or a building as a military
objective, a test of proportionality is, first of all, a requisite in every attempt to
establish the legality of a soon-to-be executed military plan on the targeted objectives.
It is an ex ante test, since the law refers to expected or anticipated values to be
compared with each other with a view to avoiding an excess between their conflicting
values, which are expected loss of “civilian life, injury to civilians, damage to civilian
objects, or a combination thereof” on the one hand, and “the concrete and direct
military advantage anticipated” on the other. As the U.S. Department of Defense
stresses: “The principle of proportionality acknowledges the unfortunate inevitability of
collateral civilian casualties and collateral damage to civilian objects … even with
reasonable efforts by the parties to a conflict to minimize collateral injury and damage.”21
Any comparison between values has to be quantified in the abstract and every
process of signifying concrete beings in the abstract runs the risk of a brutal or reckless
reification. That said, proportionality, with all its strings attached, is a vital test. Only
after solidly establishing the military status of an objective should a planner run with
this test, with a view to avoiding, or in any event, minimizing the collateral damage by
taking all feasible precautions. Article 57 of Additional Protocol I creates a legal
obligation for military commanders to take all feasible precautions to verify the
military nature of the object of the planned attack as well as to avoid, or, in any
event, minimize collateral damage on civilians and civilian objects.22

Principle of military necessity
Another critically important IHL principle is military necessity.23 In today’s legal
understanding, the principle of military necessity is expected to have a restraining
18 Gary D. Solis, The Law of Armed Conflict: International Humanitarian Law in War, 2nd ed., Cambridge
University Press, Cambridge, 2010, p. 251; Jonathan Crowe and Kylie Weston-Scheuber, Principles of
International Humanitarian Law, Edward Elgar Publishing, Northampton, MA, 2013, p. 71.
19 Andreas R. Ziegler and Jorun Baumgartner, “StGB 264”, in Hans Vest, Andreas R. Ziegler, Jürg
Lindenmann and Stefan Wehrenberg (eds), Die Völkerstrafrechtlichen Bestimmungen des StGB:
Kommentar, Dike Verlag AG, Zurich, 2014, p. 597.
20 J. Crowe and K. Weston-Scheuber, above note 18, p. 71.
21 U.S. Department of Defense, Conduct of the Persian Gulf War: Final Report to Congress, p. 3, available at:
https://www.tjsl.edu/slomansonb/9.7_Conduct_PGW_I.pdf (accessed in September 2021).
22 Petra Ochmannova, “Unmanned Aerial Vehicles and Law of Armed Conflict Implication”, Czech
Yearbook of Public and Private International Law, Vol. 2, No. 1, 2011, p. 154.
23 Michael N. Schmitt, “Military Necessity and Humanity in International Humanitarian Law: Preserving
the Delicate Balance”, Virginia Journal of International Law, Vol. 50, No. 4, 2010, p. 796.
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effect on battling parties, which are now solely allowed to weaken their opponents’
armed forces and their fighting capacity.24 IHL in its totality is the living negation
of Cicero’s famous motto: “Inter arma leges silent.” (“The laws of war are
silent.”) On the contrary, it is the lex specialis deliberately made for the
necessities of war. As early as 1868 by the St. Petersburg Declaration and in 1907
by the Hague Regulation, it was a proclaimed objective of IHL to alleviate the
calamities of war and evils of war, at least as much as it was allowed in the wake
of military necessities.25 One would be utterly right to claim that IHL is free of
any blanket claims of military necessity as an excuse for potential violations of
and derivations from the lex scripta. IHL of today is a notstandsfest body, in
which military necessity can only kick in if and only if explicitly referred to in the
applicable rules.26 The principle of military necessity as we understand it today is
of customary nature, applicable to international and non-international armed
conflicts alike.27

Principle of humanity
Causing unnecessary suffering and inflicting superfluous injury is prohibited in IHL.
The International Court of Justice reminds us vividly in its Advisory Opinion on the
Threat or Use of Nuclear Weapons28 that “it is prohibited to cause unnecessary
suffering to combatants: it is accordingly prohibited to use weapons causing them
such harm or uselessly aggravating their suffering. In application of that second
principle, States do not have unlimited freedom of choice of means in the
weapons they use.”
In addition to the 1868 Declaration, this principle has been reaffirmed in a
number of other IHL documents. Additional Protocol I offers a more actual
restatement of the rule in its Article 35(2), which reiterates among basic rules
that “It is prohibited to employ weapons, projectiles and material and methods of
warfare of a nature to cause superfluous injury or unnecessary suffering.” An
identical customary rule is applicable in international and non-international
armed conflicts alike.

Siyar as a field of study and al-Shaybani’s siyar
Islamic scholars and jurists have devised a separate and semi-autonomous field of
study, siyar, that exclusively focuses on the legal aspects of the interactions
between Islamic political authority and other political entities; more specifically,
24 Gabriella Venturini, “Necessity in the Law of Armed Conflict and in International Criminal Law”, in
I. F. Dekker and E. Hey (eds), Netherlands Yearbook of International Law, Vol. 41, No. 1, 2010, p. 48.
25 A. R. Ziegler and J. Baumgartner, above note 19, p. 588.
26 Bernhard Kempen and Christian Hillgruber, Völkerrecht, Verlag C.H. Beck, Munich, 2007, p. 264.
27 Gökhan Güneysu, “Askeri Gereklilik İlkesi ve İnsancıl Hukuk”, Ankara Barosu Dergisi, Vol. 4, No. 1, 2012,
p. 99.
28 International Court of Justice, above note 16, p. 257.
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however, siyar also refers to the legal study of armed conflicts from an Islamic
perspective. More precisely, this particular field of study lays the legal ground for
political and diplomatic engagements, as well as for the conduct of warfare by
defining obligations for the followers of the Islamic faith. A scholarly endeavour,
siyar has been devised by non-practitioners (such as lead scholars of hadith and
influential jurists) but also been implemented (although not all the time in its
entirety) unilaterally by the political authorities of Islamic suzerainty.
Imam A’zam Abu Hanifa (after whom the Hanafi School of jurisprudence
is named) is cited as the first jurist to systematize the study of armed conflict in the
history of Islamic scholarship.29 Abu Hanifa also solicited a work on the same
subject, asking his disciple, al-Shaybani, to produce Siyar al-Saghir. Subsequently,
Muhammad b. Hassan al-Shaybani also wrote one of the most influential works
in this field, Siyar al-Kabir. This article, however, draws on Muhammad
b. Ahmad al-Sarakhsi’s30 commentary to Siyar al-Kabir (Serh al-Siyar al-Kabir,
hereinafter referred to as al-siyar) because the original text has not survived
to the present time.31 Although Shaybani’s original text is not existent, the
commentary’s authenticity and its attribution to Shaybani is not disputed.
Sarakhsi’s commentary has been reproduced, expanded and translated into
different languages. Because it is recognized as an authoritative text in the study
of war and peace, the Ottoman State used the commentary as a textbook in the
training of military officers; the commentary also served as a guideline to the
conduct of war that the Ottoman army’s combatants should rely on during
battle.32 Recent scholarly studies on Shaybani’s views on the Islamic law of
nations, particularly law of armed conflict, also relied on Sarakhsi’s commentary.33
This article utilizes a Turkish translation of the commentary by a
committee of Islamic scholars34 who, in addition to the original text, considered
previous translations in different languages and original copies reserved in library
holdings.35 The work arguably covers a wide range of issues mostly relevant to
the law of nations. The subjects covered include the virtues of serving in the
military along the borders, the rules that the military commanders are required to
observe, the principles of deploying troops, use of flags and banners, a framework
of calling opponents to either convert to Islam or to accept terms for peace,
diplomatic interactions, rules on the spoils of war and prisoners of war (POWs)
29 Ahmet Yaman, Introduction to Turkish Translation of Siyar al-Kabir, Sarakhsi’s Commentary, Vol. 1,
p. 9. See note 35.
30 For Sarakhsi’s contribution to the Islamic law of armed conflict, see Ahmed al-Dawoody, “Al-Sarakhsi’s
Contribution to the Islamic Law of War”, UCLA Journal of Islamic and Near Eastern Law, Vol. 14, No. 1,
2015.
31 Ahmet Yaman, “es-Siyeru’l Kebir”, İslam Ansiklopedisi, Vol. 37, pp. 327–9.
32 Aydın Taş, İmam Muhammed’in Usul Anlayışı, Nizamiye Akademi, Istanbul, 2019, p. 55.
33 See Osman Taştan, The Jurisprudence of Sarakhsi with Particular Reference to War and Peace: A
Comparative Study in Islamic Law, Unpublished PhD Thesis, University of Exeter, 1993.
34 To check authenticity, Arabic and English versions were also consulted; the annotated Turkish translation
contains extensive details.
35 Muhammad b. Ahmad al-Sarakhsi, İslam Devletler Hukuku: Şerh’üs Siyeri’l Kebir, Vols I–V, edited by
Ahmet Yaman, translated by İbrahim Sarmış and Sait Şimşek, Eğitaş, Konya, 2001 (referred to as
al-siyar in the text).
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and agreements with other nations.36 Jihad as a form of warfare and as a religious
duty for Muslims is extensively covered in al-siyar which seems to be endorsing a
view of Islamic supremacy in both ethical and military terms.
Rich in terms of references to verses and hadiths of the Qur’an to substantiate
the legal arguments, al-siyar offers a reliable sketch of the Islamic approach to the
pursuit of peace with non-Islamic communities and, when necessary, to the conduct
of warfare. Because it was produced in times of Islamic military and political
supremacy, al-siyar does not pay much attention to prescribing rules that the
opponents also have to follow, and, instead, adopts a unilateral approach by which
only Muslim combatants are held responsible. However, siyar as an autonomous
field of study does not confine itself to prescription of rules that are applicable to
the interactions between Muslims, but also their acts in relation to non-Muslims,
thus generating the norms that also “regulate external aspects of Muslims”.37 This is
a direct outcome of viewing Islam as a dominant and superior (and universal)
religion, seeking “to overcome ethnocentrism”.38
Not only rulers, but also scholars and jurists in the Muslim world have been
motivated since the Islamic rule started to expand to convey what they considered a
universal message of ultimate salvation even if it means domination by the sword.
This motivation manifests itself in the unilateral constraints in terms of how to
deal with non-Muslims as the goal is to appeal to non-Muslims, rather than
ensuring that they would submit to the Islamic rule. For this reason, recent
scholarship tends to regard siyar as the Islamic law of nations, Shaybani’s al-siyar
being at the epicentre of the scholarly inquiry.39 In reference to the premises of
siyar, a conception of an Islamic international order is also proposed.40 Some
accounts, on the other hand, rely on a more specific focus involving the Islamic
perspective on war and peace.41
36 A. Yaman, above note 31, p. 328.
37 Yasuaki Ōnuma, “When was the Law of International Society Born? An Inquiry of the History of
International Law from an Intercivilizational Perspective”, Journal of the History of International Law,
Vol. 2, No. 1, 2000, p. 19.
38 Ibid.
39 See, for instance, Majid Khadduri, The Islamic Law of Nations: Shaybani’s Siyar, Johns Hopkins Press,
Baltimore, 1966; Majid Khadduri, “Islam and the Modern Law of Nations”, American Journal of
International Law, Vol. 50, No. 2, 1956; Jean Allain, “Acculturation through the Middle Ages: the
Islamic Law of Nations and its Place in the History of İnternational Law”, in Alexander Orakhelashvili
(ed.), Research Handbook on the Theory and History of International Law, Edward Elgar,
Northampton, MA, 2011; Shameem Akhtar, “An Inquiry into the Nature, Origins and Source of
Islamic Law of Nations”, Islamic Studies, Vol. 10, No. 1, 1971; Haniff Ahamat and Mohd Hisham
Mohd Kamal, “Modern Application of Siyar (Islamic Law of Nations): Some Preliminary
Observations”, Arab Law Quarterly, Vol. 25, No. 3, 2011; and Mohammad Talaat al-Ghunaimi, The
Muslim Conception of International Law and The Western Approach, Martinus Nijhoff, The Hague, 1968.
40 See Bassam Tibi, “Islamic Law/Shari’a, Human Rights, Universal Morality and International Relations”,
Human Rights Quarterly, Vol. 16, No. 2, 1994; Shahrbanou Tadjbakhsh, “International Relations Theory
and the Islamic Worldview”, in Amitav Acharya and Barry Buzan (eds), Non-Western International
Relations Theory: Perspectives on and Beyond Asia, Routledge, London, 2010; Muhammad Hamidullah,
The Muslim Conduct of State, Islamic Book Trust, Kuala Lumpur, 2011.
41 See Majid Khadduri, War and Peace in the Law of Islam, Johns Hopkins Press, Baltimore, MD, 1979; John
Kelsay and James Johnson (eds), Just War and Jihad, Greenwood Press, New York, 1991; Hilmi M. Zawati,
Is Jihäd a Just War? War, Peace, and Human Rights under Islamic and Public International Law, Edwin
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Foundational principles of Islamic jus in bello in al-Siyar al-Kabir
A number of academic works have been produced to enquire into the Islamic view
of warfare and the limitations and justifications it proposes; but only a small
proportion of these studies try to identify the main principles that constitute the
basis of the Islamic rules and standards applicable to the cases of armed
conflicts.42 This paper further narrows down the scope, and places exclusive
emphasis upon the Islamic principles applicable to ongoing armed conflicts with
reference to al-Shaybani’s siyar. To this end, the authors comparatively analyse
the Islamic principles as spelled out in al-siyar prescribing individual religious
(and legal) responsibility.43
A textual analysis reveals that al-siyar underlines the significance of jihad
which serves as the epicentre of an Islamic identity. There are plenty of references
in al-siyar to the virtue and salience of jihad, both as an institution of reaffirming
Islamic domination (upheld by the central authority) and as an individual
obligation. A religious/divine value is often attached to everything that is jihadrelated,44 and jihad45 in the form of armed confrontation with the infidels or the
enemies of Islam is praised as a sublime human behaviour.46 Just as jihad is
prescribed as a religious/legal duty that particularly combatants are required to
uphold (once armed struggle has been agreed upon and initiated by a legitimate
political authority), individual responsibilities of the Muslim combatants during
the armed conflict are similarly identified in reference to a broader conception of
jihad which could only be performed in the name of Allah.47
This means that Muslims, including the rulers and the subjects, are responsible
to Allah who asks them to carry out jihad in conformity with certain rules. But it
appears that at least in some instances, compliance with these rules is contingent
upon how the enemy responds. Reciprocity is strongly advised in the case of bilateral
agreements.48 Rules pertinent to individual responsibility, on the other hand, appear
to be unilaterally binding; thus, they have to be honoured regardless of whether

42

43
44
45

46
47
48

Mellen Press, Lewiston, NY, 2001; and S. M. Farid Mirbagheri, War and Peace in Islam: A Critique of
Islamic/ist Political Discourses, Palgrave, New York, 2012.
See Matthias Vanhullebusch, “General Principles of Islamic Law of War: A Reassessment”, Yearbook of
Islamic and Middle Eastern Law, Vol. 13, No. 1, 2006–2007; and Ahmed al-Dawoody, “Islamic Law
and International Humanitarian Law: An Introduction to the Main Principles”, International Review of
the Red Cross, Vol. 99, No. 3, 2017.
For a comparative study of how POWs are treated in the Islamic law of war and IHL, see Mohamed elZeidy and Ray Murphy, “Prisoners of War: A Comparative Study of the Principles of International
Humanitarian Law and the Islamic Law of War”, International Criminal Law Review, Vol. 9, No. 4, 2009.
For instance, al-siyar has a separate section on ribat (serving alongside the frontier to protect dar al-Islam
— the abode of Islam): see al-siyar, Vol. 1, pp. 33–60.
Classical Islamic scholarship tends to offer a distinction between “greater” and “lesser” jihad, arguing that
Islam is not offensive in nature because emphasis is placed on greater jihad which involves efforts to
contain sinful impulses. For further details, see David Cook, Understanding Jihad, University of
California Press, Los Angeles, CA, 2005, pp. 5–32. However, this distinction makes more sense in
relation to a discussion on jus ad bello (the law governing the conditions to wage a war).
See al-siyar, Vol. 1, pp. 41 and 48.
Al-siyar, Vol. 1, p. 60.
Al-siyar, Vol. 1, p. 61.
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enemy combatants observe the same limitations. Whether or not these rules on
individual religious responsibility applicable to the combatants are properly enforced
and whether or not breach of these rules is adequately sanctioned remains
unaddressed in Islamic legal and philosophical scholarship, including al-siyar.49
It should be recalled that al-siyar contains rules that only Muslims are
required to uphold; thus, it prescribes unilateral responsibilities for the
individuals without referring to the responsibilities of the adversaries. Thus, it is
only natural that large segments of the book are reserved for the legal and
religious obligations of Muslim individuals vis-à-vis the ruler, the Muslim
community and their belief system,50 as well as for their rights as Muslims and
benefits as fighters.51 Because it is not meant to prescribe responsibilities of nonMuslims, al-siyar does not have a separate section or discussion on what could be
regarded as jus in bello that defines the obligations of the parties involved.
Although a number of scholarly accounts list numerous Islamic references
to the humanitarian rules applicable to an armed conflict, the following
commandments communicated by Caliph Abu Bakr to his commander
summarize the overall gist of the Islamic approach on this matter:
Stop, O People, that I may give you ten rules for your guidance, in the
battlefield. Do not commit treachery or deviate from the right path. You
must not mutilate dead bodies. Neither kill a child, nor a woman, nor an
aged man. Bring no harm to the trees, nor burn them with fire, especially
those which are fruitful. Slay not any of the enemy’s flock, save for your
food. You are likely to pass by people, who had devoted their lives to
monastic services, leave them alone.52
It is possible, based on this summary and the content of al-siyar, to identify general
principles that may be associated with the main objectives and teleological roots of
the Islamic law of armed conflict. It should be noted that we deduce these general
principles from specific injunctions and discussions spelled out in Sarakhsi’s
work, which does not move from these principles to the judgements it presents.

Principle of distinction
Al-siyar provides extensive coverage of the individuals and groups that are granted
protection in conjunction with the principle of distinction. As a general rule, based
on the verse in the Qur’an underlining that Muslims should fight only those who
wage a war against them,53 those who clearly stay out of the war are immune to
49 In rare instances, al-siyar provides some coverage of individual punishments to those who violate the rules
of law of armed conflict. For instance, if a dhimmi unlawfully kills an enemy combatant who was granted
safe conduct and confiscates his assets, he not only repairs the damages but is also condemned to whipping
as well as jail, the amount of time which is to be determined by the ruler. See al-siyar, Vol. 1, p. 298.
50 See, for instance, al-siyar, Vol. 1, pp. 171–6.
51 See, for instance, al-siyar, Vol. 1, pp. 177–80 and 181–97.
52 Sahih Muslim, Vol. 19, Ḥ adith No. 4292.
53 Qur’an, Chapter 2, Verse 190.
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any offensive or aggression by Muslim combatants. Al-siyar makes numerous
explicit references to such persons simply because they are non-combatants.
Monks may not be killed, for instance, as long as they remain in their
monasteries for religious purposes.54 The same principle also applies to women
who are not involved in the armed conflict by any means. However, exceptions to
the immunity are also underlined: even slight or indirect involvement in the form
of, for instance, encouraging the enemy combatants or raising their morale,
renders the protection inapplicable.55 Broader leniency is recommended against
the underaged (perhaps toddlers and adolescents); combatants are urged to take
every precaution possible to avoid killing them even if they are somehow part of
the conflict.56 The elderly, however, apparently are not covered in the same
scheme of leniency since the Prophet Muhammad authorized his fighters to kill
an old man who gave useful advice to the enemy combatants.57 Muslim military
units are further required to distinguish themselves from hors de combat by
carrying banners or flags whose colours are specifically indicated in the hadiths
that al-siyar reports.58
Non-Muslims who make a pact with Muslims are automatically considered
non-combatants and treated by the rules applicable to non-combatants. Al-siyar
specifically states that assets of non-Muslims who conclude a peace agreement
with Muslims may not be forcefully confiscated, referring to the established rule
that assets and properties of a Muslim may not be unlawfully seized.59 Similarly,
even non-Muslims, particularly Christians and Jews, who live in the dar al-harb
(abode of war)60 are respected and treated as equals to Muslims unless they are
designated combatants.61 If, for instance, an enemy combatant declares that he
was a Christian who was serving in the army but now is just a priest, he is then
considered a non-combatant and granted immunity.62
Prisoners of war (POWs) are also regarded as hors de combat and, thus,
may not be killed. Even though compliance with the orders of the commander is
strictly stipulated, the fighters will not be rendered responsible if they deny killing
a POW upon such an order.63 Even though command responsibility in the
modern sense cannot be identified, al-siyar narrates a report that the Prophet
Muhammad required a commander who ordered killing of POWs pay
reparations.64 While there seems to be an agreement on the prohibition of killing
POWs, additional privileges attached to the status have changed depending on
54
55
56
57
58
59
60
61
62
63
64

Al-siyar, Vol. 1, p. 62.
Al-siyar, Vol. 1, p. 63.
Al-siyar, Vol. 1, p. 63.
Al-siyar, Vol. 1, p. 64.
Al-siyar, Vol. 1, p. 89.
Al-siyar, Vol. 1, p. 149.
For the concepts of dar al-harb and dar al-Islam, see Giovanna Calasso and Giuliano Lancioni (eds), Dār
al-Islām / Dār al-Harb: Territories, People, Identities, Brill, Leiden, The Netherlands, 2017.
See al-siyar, Vol. 1, pp. 161–4.
Al-siyar, Vol. 4, p. 27.
Al-siyar, Vol. 1, p. 183.
Al-siyar, Vol. 1, p. 184.
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the nature of the circumstances, thus affecting the juristic views and approaches on
the matter.65 In the early years of Islam when the Prophet Muhammad needed to
prove his lenience and mercy, POWs were recognized broad and extensive rights.
In compliance with the verse, “set them free, either by grace or ransom”,66
revealed at the end of the Battle of Badr, Muslims had to free the enemy POWs
either in exchange for Muslim POWs or for ransom. In response to complaints
by enemy POWs at the end of the fight, the Prophet Muhammad instructed
Muslims to offer good treatment to them; in a praise of how Muslims complied
with this instruction, the Qur’an states, “they give food, for the love of Him, to
the needy, the orphan, the captive”.67
Those who are granted aman (which may be literally translated as “safe
conduct”),68 a novel practice in the theory and practice of Islamic law that has its
roots in pre-Islamic customs, the Prophet Muhammad’s hadiths and the Qur’an,
are also entitled to the same treatment. Distinguished from POWs in the sense
that those who are granted aman (musta’min) decide to stay out of armed
confrontation while they are still able to carry out their functions as combatants.
Closely relevant to the principle of military necessity, granting safe conduct to the
enemy combatants is a preferable action to ensure attainment of the military
objective by guaranteeing at least temporal removal of the military threat from
adversaries. Al-siyar dedicates a relatively lengthy section on the details of who is
entitled to granting and receiving aman, as well as rules governing this
institution.69 As a general rule, a Muslim man, regardless of whether he is
observant of all Islamic rules, is entitled to grant safe conduct to non-Muslims
which then becomes binding upon all Muslims, thus effectively providing
temporal assurance for the recipient.70 Referring to practices by the Prophet
Muhammad and Caliph Omar, al-siyar further recalls that Muslim women may
as well grant aman for non-Muslims,71 but adds that safe-conduct terms
proclaimed by dhimmis72 are legally void even if they fight alongside the Muslims
against enemy aliens,73 unless the commander of the military unit, or one of the
Muslim combatants, grants authorization for them to do so.74

65 See Lena Salaymeh, “Early Islamic Legal–Historical Precedents: Prisoners of War”, Law and History
Review, Vol. 26, No. 3, 2008.
66 Qur’an, Chapter 47, Verse 4.
67 Qur’an, Chapter 76, Verse 8.
68 For further details on aman, see, among others, John Wansbrough, “The Safe-Conduct in Muslim
Chancery Practice”, Bulletin of the School of Oriental and African Studies, Vol. 34, No. 1, 1971; and
Mostafa Mohaghegh Damad, “The Institution of Aman in the Islamic Law of War”, International
Journal of Humanities, Vol. 3, No. 1, 1991.
69 Al-siyar, Vol. 1, pp. 255–385.
70 Al-siyar, Vol. 1, p. 255.
71 Al-siyar, Vol. 1, pp. 256–7. Muslim slaves and children may grant safe conduct only if they are combatants.
72 For the legal status of dhimmis under Islamic law, see Nasim Hasan Shah, “The Concept of Al-Dhimmah
and the Rights and Duties of Dhimmis in an Islamic State”, Journal of the Institute of Muslim Minority
Affairs, Vol. 9, No. 2, 1988.
73 Al-siyar, Vol. 1, p. 259.
74 Al-siyar, Vol. 1, p. 281.
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Because aman is a legally binding contract between all Muslim individuals
(and the Islamic political and legal entity) and the non-Muslim granted privileges
associated with it, any breach of the terms of the contract entails reparations. Alsiyar, for instance, notes that if a group of Muslim combatants attacks a group of
unbelievers protected under such a contract, kill the men and spare the women
and their assets, then they have to pay reparations for the unlawfully murdered.75
The safe-conduct terms, even in a broader context, apply to those who decide to
convert into Islam even if the decision is taken under the pressing circumstances
of the battle, i.e. during a siege that will probably result in a Muslim victory.76
The institution of aman, in both cases, serves the goal of avoiding unnecessary
use of force and military resources to achieve the military objective. In the case it
is employed, the enemy combatants are transformed into hors de combat who
become entitled to protections specified under the Islamic law of armed conflict.
The coverage of safe conduct is often considered extensive in such a way to
include instances, for instance, where it may be granted to a POW who openly
defies Caliph Omar, noting that they would not submit to Muslims just because a
prophet has been chosen from among them.77 Envoys, on the other hand, are,
according to al-siyar, entitled to exercising broad immunities without requiring
provision of a safe-conduct agreement. In cases where full powers are provided,
the envoys are regarded inviolable, even when they provide a sealed letter that
was arguably produced by the enemy political ruler; Muslim combatants are
strongly recommended to assume the authenticity of such a claim for the sake of
caution.78

Principle of military necessity
The principle of military necessity, in some instances, serves as a supplement to the
principle of distinction whereas in some others, they seem to be upheld as if they are
of equal significance. Al-siyar presents a number of rules and recommendations to
ensure that the combatants are clearly distinguishable from the non-combatants. To
this end, the ruler is strongly recommended to appoint a commander from among
persons of high character and virtue to a military unit of any size.79 It is incumbent
upon the ruler to choose a person who is an expert on war-related matters so that the
war would be properly fought, that unnecessary casualties are avoided and that
military objectives are fulfilled in the most optimal way possible.80 Subordinates
in a military unit are, for the same purpose, required to follow and fully honour
the orders by their commanders,81 with the exception that in the case it becomes
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evident that the orders will lead to irreparable damage and complete destruction of
the army, the Muslim combatants are not obliged to comply with them.82
The focus and emphasis in these restrictions are not upon the sanctity of
human life, but rather on the fact that killing the non-combatants is unnecessary
and might be counterproductive. The same logic also applies to the restrictions
on the protection of the environment and livestock. Trees, for instance, should
not be unnecessarily cut down particularly if it is almost evident that the
battleground will fall under Muslim control.83 Likewise, cattle may not be
destroyed unless it is necessary to slaughter them for feeding the fighters.84
A review of the sections on the protection of the environment reveals that
Muslim fighters are strongly recommended to avoid widespread destruction,
particularly in the case that they will be near-future beneficiaries.85 However,
these restrictions do not apply to the incidents where it is essential for military
purposes to cut down trees or contaminate the water supplies.86
If deemed necessary in military terms, i.e., apt to accomplish the military
objective, a ruse, particularly in the form of vague statements, is allowed whereas
lying towards deception, or perfidy, broadly speaking, is not.87 To further elaborate
on the blurred boundary between a ruse and deception, al-siyar provides examples
in detailed narration. For instance, a Muslim fighter may give the impression
(without telling an explicit lie) that they have already won the battle so that the
enemy would surrender.88 In an account, al-siyar reports that when the Prophet
Muhammad was told during the Battle of the Confederates (also known as the
Battle of the Trench) about the decision of one of the communities in Medina to
terminate agreement and join the aggressors, he implied that they did so in
compliance with his request, ensuring that Abu Sufyan, commander of the Meccan
polytheists, would doubt the shift in the alliance.89 Plain lies are, however,
prohibited for Muslims during war. Al-siyar notes that if a Muslim combatant tells
people under siege that they have been granted safe conduct by the Islamic ruler
(while it is a lie), the aman (safe conduct) will become binding upon all Muslims,
including the ruler.90 Similarly, if a group of Muslims lie to a group of enemy
combatants that they are envoys authorized by their ruler to grant safe conduct or
to negotiate terms of peace and they are permitted to the enemy lands, they may
not kill anybody or seize any property during their stay.91
A critical review of al-siyar further reveals that those enemy combatants
who ask for safe conduct from Muslims are granted broad entitlements,
suggesting that the primary goal is to ensure that combatants will no longer pose
82
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a military threat. By granting contractual immunities to the combatants, al-siyar
seeks to minimize the potential damage to be caused by the military offensive and
to expedite the achievement of military objective through a quicker surrender of
the enemy. Safe-conduct immunities are granted even in cases where enemy
combatants suffer from a relatively disadvantaged military position. An enemy
combatant who is not protected in a fortress, for instance, is entitled to calling for
a contractual safe conduct; according to al-siyar, the contract may even cover
protection of his properties and family members that he will take from his
hometown as well,92 except those in the battleground or areas that are under
siege which will be considered spoils of war.93
The institution of aman as reconceptualized in the Islamic law of armed
conflict appears to be built upon two major premises: that as noted above, it
seeks to expedite the accomplishment of the military objective; and its terms and
conditions as spelled out in the contract are to be respected and honoured. In
other words, the goal is not to show mercy for the enemy, but to give the
message that once a contract has been made, Muslims will fulfil the legal
obligations they undertook in association with that contract. Al-siyar narrates that
if, in a military confrontation, the enemy combatants behind protective walls tell
Muslim combatants that they will send a delegation for safe-conduct negotiation
and that they will accept the terms the delegation will communicate with them,
the terms negotiated with the delegation will be deemed binding. Therefore, if,
for instance, the delegation secures a safe conduct for only themselves in return
for a military surrender, Muslims do not have to grant safe conduct for those
who remain in the fortress once they seize control, regardless of whether or not
the delegation lied to their own military servicemen about the terms of the
agreement they made with Muslims.94
The same also applies to a hypothetical case involving a Muslim envoy
authorized to negotiate with enemy combatants about the terms of a safe-conduct
agreement. Al-siyar notes that if the envoy, despite that he has authorization to
do so, tells the enemy commander that safe conduct will be granted to him, his
relatives and his countrymen if he opens the gate, his words will be considered
binding upon Muslims. Therefore, once the gate is opened, Muslim combatants
may not take the people in the fortress prisoners or seize their properties.95 In
this case, too, emphasis is placed upon the assurance that an agreement delivers
to the contracting parties. Therefore, the strong conviction that the words of an
envoy create for the enemies is further backed by subsequent conduct of the
Muslims. Whether or not the envoy is a Muslim, a dhimmi or an enemy
combatant who has been previously granted safe conduct does not affect the
binding effect of his words.96 Granting safe conduct to a prisoner is also
applicable, and legally binding upon all Muslims. However, in that case, the scope
92
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of the aman institution is fairly limited. Because the safe conduct has been granted at
a time when the grantee was no longer a combatant, he is still considered a spoil of
war; the only immunity he will secure is against possible execution.97
The contractual coverage of aman may, in certain cases, involve protection
of the grantees. If, for instance, a group of people from the abode of war who have
been granted safe conduct are attacked while in the abode of Islam by enemy
combatants, and taken out of the Islamic land, Muslims are legally obliged to
extend assistance to those covered by the aman agreement. This particular rule
applies to the grantees of aman who are in the abode of Islam by virtue of which
they become entitled to Muslim protection like the dhimmis.98 Thus, the enemy
combatants already know that once they cease to fight against Muslims and seek
a safe-conduct protection, their lives will not be compromised and Muslims will
have to honour the safe-conduct agreement by taking any measures possible to
ensure their protection. The goal in such extensive coverage is to offer a broad
incentive for the enemy combatants to stop fighting against Muslims, thereby
enabling the Muslims to attain the military objectives without causing
unnecessary damage.

Principle of humanity
Islam (and naturally al-siyar) proceeds from the premise that the Islamic faith offers
the path for eternal salvation and, thus, Muslims should strive to deliver its message
to non-Muslims; this premise has broad manifestations in the behaviours of
Muslims, even in times of armed conflicts, that as long as there is hope for
possible conversion of the adversaries to Islam, caution and resort to peaceful
means are recommended. Apart from this general code of conduct, Muslims are
tacitly encouraged to maintain good relations with unbelievers, particularly if they
are relatives.99 Similarly, in the battleground, a Muslim fighter is discouraged to
kill his father who fights on the side of the enemy.100 In other words, jihad in the
form of violent confrontation is not considered a free pass to kill the enemy, but
rather refers to a political framework and set of rules constrained by legal and
ethical priorities.
This approach manifests itself in the battleground as a moral requirement
of showing respect to the enemy by virtue of them being created as human beings.
Muslim combatants are encouraged by the Qur’an and the hadiths to take part in
armed aggression, but only to fulfil what has been prescribed as a military
objective; as such, they are discouraged from relying on revengeful acts including
torture, summary execution and humiliation of bodies. Even POWs, according to
the primary sources of Islam, have to be given a decent treatment:
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Do not handcuff or tie up the prisoners. Do not mutilate. Do not kill the
wounded. Do not pursue one retreating or one who throws down his
weapon. Do not kill the old, the young or their women. Do not cut down
trees, unless you are forced to do so. Do not deploy poison in lands. Do not
cut off the water supply.101
Despite diverse (and in some instances, conflicting) views on how POWs should be
treated and what rules are applicable to them, Muslim scholars and jurists
overwhelmingly suggest that they may not be subjected to scourging heat,
excessive cold, thirst, hunger and any other forms of torture.102 Similarly, Muslim
individuals and authorities, according to Muslim jurists, have to avoid inflicting
degrading or inhumane treatment on the enemy POWs.103 Humane treatment
that Muslims are recommended to grant to enemy POWs is compared to an act
of charity.104
Mutilation, dismemberment of the body organs, torture of any kind and
other inhumane treatment of the body or persons alive is strictly forbidden and
condemned in the Islamic tradition. Al-siyar narrates a report from Caliph Abu
Bakr who expressed strong disapproval when the decapitated head of a lead
enemy figure was brought to him. When told that this is exactly how the enemy
treated the Muslim bodies, the Caliph underlines that it is still impermissible,105
thus suggesting that the prohibition of inhumane treatment remains regardless of
whether or not the adversaries honour the same rules. A particular case that
confirms Abu Bakr’s approach is the Battle of Uhud where, even though a
number of Muslim bodies, including the Prophet Muhammad’s uncle’s, were
severely mutilated, he did not authorize infliction of a similar harm to the bodies
of the enemies.106 It should also be noted that mutilation of body organs and
excessive torture that leaves permanent marks on the body were regular practices
of warfare even in the times of the Prophet Muhammad who, however, strictly
forbade them for the Muslims, resulting in the adoption of a strong rule within
the Muslim community that remains unchanged in the subsequent centuries.107
However, the Islamic conception of humanity that might be identified
through a review of laws governing armed conflict does not place much emphasis
upon the sanctity and protection of life; instead, Muslims are strongly
recommended to refrain from what appears to be inhumane and excessively
violent conduct. This is why providing the essential needs of POWs does not
contradict, in the Islamic law of war, with the possibility of killing them. The
101 Hadith cited in M. Khadduri, above note 41, p. 106.
102 M. Hamidullah, The Muslim Conduct of State, above note 40, p. 214.
103 Abdelrahman Afifi, “Jus in Bello and General Principles Related to Warfare According to Islamic Law”, in
Tallyn Gray (ed.), Islam and International Criminal Law and Justice, Torkel Opsahl Academic Epublisher,
Brussels, 2018, p. 116.
104 Said El-Dakkak, “International Humanitarian Law Between the Islamic Concept and Positive
Interactional Law”, International Review of the Red Cross, Vol. 30, No. 275, 1990.
105 Al-siyar, Vol. 1, p. 127.
106 A. Afifi, “Jus in Bello and General Principles Related to Warfare According to Islamic Law”, above note
103, p. 114.
107 Al-siyar, Vol. 1, p. 276.
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overall stance regarding POWs is that they might be killed, freed for ransom or
spared as free men. The early scholars and jurists base this approach on the verse:
So when you meet those who disbelieve [in battle], strike [their] necks until,
when you have inflicted slaughter upon them, then secure their bonds, and
either [confer] favor afterwards or ransom [them] until the war lays down its
burdens.108
Although not legally binding, Muslims are encouraged not to kill POWs. Prisoner
exchange is specifically encouraged, particularly in cases where it is requested by
the enemy and endorsed by the majority of the combatants in the battleground,
because saving Muslim POWs is deemed one of the military objectives.109 In any
case, however, the political or military authority holds the discretion on the fate
of enemy POWs.110 Regardless of the decision (including a decision to kill),
torturing POWs and depriving them of food and water are prohibited.111 There
are instances involving the exercise of the most extreme options, ruled by the
political authority. In the case of the surrender of the Banu Qurayza tribe, for
example, the male POWs were killed whereas the others were enslaved. Because
the Banu Qurayza accepted the offer, during the siege, that their fate would be
determined by one of the leading Muslim figures, no contractual term was
deemed to be violated. One of the close companions, Sa’d b. Muaz, made the
judgement above, based on the terms of the surrender.112
Once again, al-siyar makes a distinction between those who have been
granted contractual aman and the POWs in terms of the scope and extent of the
protection. Al-siyar recalls that only those who have aman or those who
converted to Islam are protected against being killed. Additionally, the POWs
remain enemy combatants even if they have been neutralized whereas those who
are protected by aman may not be legally combatants.113 In other words, the
principle of military necessity applies to those who are granted safe conduct, but
not to the POWs. The enemy combatants granted aman contribute to the
expedited achievement of the military goals which is not the case with the POWs.
Islamic political authority is given broad discretion to determine how the POWs
should be treated; Muslims are reluctantly discouraged not to kill POWs, but still
this option remains; in the case the political authority decides that the POWs
may be killed, however, they may not be burned in fire.114 Therefore, it is safe to
argue that a partial (and restricted in practice) exercise of the principle of
humanity is recommended in al-siyar. In short, the principle of humanity is not
fully operational in this case since the POWs may be killed and those who kill
them even in the absence of authorization by the political ruler (unless they have
108
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been appropriated to their new owners) do not face any punitive sanctions.115 That
the same also applies to the cases involving unlawful killing of those who may not be
killed including non-combatants (elderly, children, priests, etc.)116 suggests that the
principle of distinction, rather than the principle of humanity, prevails during an
armed conflict.

Principle of proportionality
It is, particularly when compared with items that may be associated with the other
three principles, hard to identify a solid base in the Islamic law of armed conflict that
places strong emphasis upon the principle of proportionality. Rather than making
explicit references, however, both the Islamic law of war in general and al-siyar in
particular give the impression that the conduct of warfare should be proportional
in terms of seeking a balance between the military objective and the potential
human or material losses. It seems that a proportional conduct is ensured
through the versatility of the military deployment and stationing in Muslim
armies and the usefulness and diversity of the tactics that they employed. The
success of the Muslim armies, in terms of both securing a victory and observing
proportionality, is also due to their ability to borrow a great deal from the preIslamic habits and customs in Arabia, and from Persia and the Byzantium.117
Al-siyar, in addition to a number of normative rules, also contains details
on the distribution of spoils of war to Muslim combatants. Although jihad is
fought in the name of God, the possibility of entitlement to spoils is also a
remarkable incentive for fighters. In the case of distribution of spoils, the Islamic
law of war, in general, prescribes rights for Muslims.118 As long as the normative
rules applicable to the non-Muslims and their properties are fully observed, the
Muslim fighters, as part of the military offensive, may acquire the possession of
the properties of the enemy combatants. A cardinal principle in the Islamic law
of war governs this particular subject matter on the spoils of war which identifies
the types, quality and quantity of spoils the fighters are entitled to.119 Also,
because they are already aware of what to expect in terms of spoils of war,
Muslim fighters avoid any tactics or military styles that could lead to total
annihilation of their enemies. In other words, the legal and juristic texts make no
explicit mention of the principle of proportionality; and yet because the
proportions applicable to the distribution of the spoils are determined before the
initiation of the war, combatants tend to avoid disproportionate action in the
battleground.
Apart from these circumstantial constraints that might be identified
through a review of the historical context and the primary motivations, the
115 Al-siyar, Vol. 3, p. 77.
116 Al-siyar, Vol. 4, pp. 8 and 22.
117 Youssef H. Aboul-Enein and Sherifa Zuhur, Islamic Rulings on Warfare, Strategic Studies Institute, U.S.
Army War College, Carlisle, PA, 2004, p. 26.
118 Al-siyar, Vol. 2, pp. 113–361.
119 Al-siyar, Vol. 2, pp. 113–45.
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Islamic law of armed conflict, with specific reference to al-siyar, does not contain
any references to prohibited weaponry or military tactics by virtue of being
disproportional to the military objective. Al-siyar explicitly states that burning
down the enemy fortresses, drowning the people (apparently without distinction),
using catapults and contaminating their water are all permissible acts in the
battle.120 Al-siyar further cites poisoned arrows as permissible weapons in the
battle, noting that this may increase the chance of killing the enemy
combatant.121 These are cited as wartime measures to defeat the enemy or ensure
their surrender. Al-siyar further notes that these tactics may still be utilized even
if the Muslims are aware that elderly, underaged, POWs, people granted aman
and even Muslim POWs will be affected by such aggressive measures simply
because such casualties are unavoidable.122
As long as the enemy combatants are able to carry out the fight under
strong defence and protection, such measures are undisputedly employable by the
Muslim fighters. Those Muslim fighters using these weapons or tactics will not be
condemned whatsoever if, in such cases, Muslim merchants or POWs are killed
due to the attack even if they stated beforehand that they might be a target as
well.123 Similarly, in cases where enemy combatants use Muslim children as
human shields, Muslims fighters may still carry on the offensive and they will not
be held responsible if any of the children die.124 As noted, al-siyar does not list
any prohibited weapon or military tactic that may cause mass casualties.
However, it also states that such weapons or tactics should be identified as
essential to accomplish the military objective.125

Conclusion
There are strong reasons to assume that the Islamic law of armed conflict and
modern IHL have a common basis in terms of their focus and of on what
principles they have been constructed.126 First, as a unique branch of
international law, IHL places emphasis upon the individual in particular, and
what bears close relevance to the individual. Similarly, Islamic law, even in its
general outlook, is rather individual based, ascribing rights and obligations to
their legal status as individuals. Whereas individual obligations may weigh
120
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favourably against individual rights in other areas, siyar may be considered an
exception as the primary focus in this field is to protect the individual. Second,
close interaction between the Muslim world and some of the founders of modern
international law, who have mostly pondered over attainment of peace and
containment of war and its effects, suggests that there might be certain
similarities in the approaches employed by Muslim scholars and jurists, and those
who laid the foundations of modern IHL.
An inquiry into the possible areas of convergence is particularly meaningful
given the dominance of two rather extreme and irreconcilable approaches in the
literature on the nature and utility of Islamic law.127 At one end, Muslim scholars
either praise the Islamic law of armed conflict, arguing that it covers many issues
that are not adequately addressed even in modern times,128 or adopt an
apologetic stance, suggesting, in an implied response to criticisms, that
uncontrolled violence may not be associated with the concept of jihad.129 At the
other end, the contribution by Islam to the development of the idea of a humane
conduct of warfare is either ignored or underestimated.130 A number of scholarly
accounts that fall in between properly engage with the main sources of Islamic
law on the conduct of warfare and on the privileges and protections attached to
relevant parties, in acknowledgement of the extensive coverage by Islam of rules
pertinent to armed conflicts.131 While these studies succeed in exploring the
content of these rules and identify the circumstances under which they have been
made, they do not attempt at searching for foundational similarities or differences
by comparing and contrasting the contemporary legal mechanisms on the law of
armed conflicts and the Islamic approach.
This study sought to fill this gap by taking al-Shaybani’s Siyar al-Kabir as
reference for its argument. Shaybani’s al-siyar has been extensively studied and
examined in many respects, but not in terms of the principles it contains upon
which further contributions by Islamic scholars have been based in later
centuries. Compiling what is enshrined in the Qur’an and the hadiths, the
primary sources of Islamic law, the siyar showcases the Islamic teleology as
applied to the armed conflict, which apparently does not rule out its utility as an
apparatus to disseminate the Islamic message but prescribes certain restrictions in
127 For a brief discussion, see Yadh Ben Achour, “Islam and International Humanitarian Law”, International
Review of the Red Cross, Vol. 20, No. 215, 1980.
128 See, for instance, Hilmi M. Zawati, “Theory of War in Islamic and Public International Law”, in Niaz
A. Shah (ed.), Islam and the Law of Armed Conflict, Edward Elgar, Cheltenham, 2015.
129 See, for instance, Rudolph Peters, Jihād in Mediaeval and Modern Islam, E.J. Brill, Leiden, The
Netherlands, 1977.
130 There is also visible tendency in modern times, particularly geared by the 9/11 attacks and violent activism
of Islamist groups, to associate Islam (and jihad) with an idea of permanent warfare. See, for instance, John
Laffin, Holy War: Islam Fights, Grafton, London,1988. See also Glenn E. Robinson, Global Jihad: A Brief
History, Stanford University Press, Redwood City, CA, 2020.
131 There are in addition to accounts of general nature, scholarly works addressing specific issues of the
Islamic law of armed conflict. See, for instance, Troy S. Thomas, “Prisoners of War in Islam: A Legal
Inquiry”, The Muslim World, Vol. 87, No. 1, 1997; John Kelsay, Islam and War, Westminster/John
Knox Press, Louisville, KY, 1993; and Maryam Elahi, “The Rights of the Child Under Islamic Law:
Prohibition of the Child Soldier”, Columbia Human Rights Law Review, Vol. 19, No. 2, 1987–1988.
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the case where controlled and justified violence is deemed necessary. While al-siyar
does not make any discernible distinction between jus ad bello and jus in bello, the
authors restrict the scope of the paper to the examination of the principles that gave
birth to the rules to be observed in armed conflict, thus deliberately not raising a
debate on the legal basis, under Islam, for the initiation of a war.132
The authors, in an attempt to explore areas of convergence, first identified
the principles that can be detected in the major texts of modern IHL. By examining
recent literature, as well as the primary canon, we argued that the rules of
contemporary IHL are based on the principle of distinction, the principle of
proportionality, the principle of military necessity and the principle of humanity.
Subsequently, they critically review al-Shaybani’s al-siyar to explore the existence
of the same principles through a textual analysis, with a primary focus on the
rules elaborated in the text that are relevant to the conduct of war rather than
what justifies it.
Findings based on the review suggest that there are convergences to varying
degrees. In particular, al-siyar places emphasis upon the distinction as a cardinal
principle to avoid unnecessary harm to Muslim combatants and their adversaries
as well. This emphasis is two-dimensional, referring to a utilitarian tendency to
prevent waste of resources and to a divine purpose of protecting human life, as
well as of keeping the option of conversion for the non-Muslims. From an
Islamic law standpoint, boundaries between combatants and non-combatants
have to be clearly drawn so that unnecessary casualties are prevented in the battle
where the primary goal for Muslims is to achieve military objectives, often
towards proving the superiority of the Islamic faith and conveying its message to
others for them to experience the same privileges. Thus, for non-combatant
immunity to be respected, proper measures should be taken to ensure distinction.
References in al-siyar to the principle of humanity also bear relevance to the
sanctity of life. While it does not propose a cosmopolitan conception of
humanity,133 al-siyar reminds of how the Qur’an and the hadiths depict life in its
entirety and what obligations they prescribe for Muslims to protect and cherish
it. Believers are considered superior, but only because of their belief which will
entail a better treatment on a spiritual level; thus, they are equals to their
opponents in the battleground because all lives matter. This, however, does not
lead to a conception of a unified humanitarian identity that constructs the
Islamic approach vis-à-vis the conduct of warfare. Additionally, because an armed
conflict, by definition and by nature, involves increased likelihood of casualties,
protection of life does not stand out as a primary objective. The focus on the
upholding of the principle of humanity, thus, bears relevance to restrictions and
obligations that require Muslim combatants to refrain from inhumane conduct
such as torture, mutilation and dismemberment of body organs. As such, military
132 For an Islamic view of jus ad bello, see, amongst others, Niaz A. Shah, “The Use of Force under Islamic
Law”, European Journal of International Law, Vol. 24, No. 1, 2013.
133 For a study that argues otherwise, suggesting that the construction of Islamic belief presents a sense of
humanism, see Marcel A. Boisard, Humanism in Islam, American Trust Publications, Oak Brook, IL, 2014.
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necessity often prevails over recommendations towards observation of the
humanitarian principles.
The principle of military necessity manifests itself in al-siyar in a technical
and non-normative appearance. Rules pertinent to this principle serve a thorough
observation and implementation of the rules constructed in reference to the
principle of distinction. Sanctity of life is often (and heavily) underlined in the
primary sources and the emphasis appears to have been conveyed to apply to the
conduct of warfare as well. Restrictions to employment of acts, tactics and
weaponry that would not seem to be necessary for the attainment of military
objective, thus, serve this purpose. In the practical implementation of this
principle, certain rules and recommendations are specified for Muslim
combatants to observe during battle, including obligations to avoid total
destruction of trees, fields and livestock; even though protection of the
environment is not prescribed as an absolute requirement, whenever it is evident
to stay out of the boundaries of military necessity, Muslims are recommended to
take precautions towards its protection. The same also applies to weapons and
tactics to be employed in the battle.
Based on the review above, it should be noted that the principle of
proportionality is the least obvious and accentuated. As long as they are
considered necessary, justifiable and essential to accomplish the military objective,
any tactics or weapons are legally permitted for Muslims to utilize in battle.
Priority is given to a military victory, or if possible, to surrender of the enemy;
any tactic that secures such an outcome is listed as justifiable in al-siyar. Burning
down a fortress, contaminating water supplies, using catapults and drowning
people under siege are some of the extreme acts and tactics that al-siyar refers to
as permissible. However, these acts are justified only when they are regarded
inevitable towards attainment of the military objective. Thus, the principle of
proportionality has partial enforcement, obviously in conjunction with the cases
that display relevance to the principle of military necessity.
Findings in this study may make particular sense in the case of broader
attempts to bridge the gap between Islam as a source of an international/global
order and the modern understanding of international relations.134 Change and
evolution in theoretical thinking, particularly in terms of how to approach the
concept of jihad,135 and intensified interaction between Islam and contemporary
IHL,136 as well as efforts to identify foundational similarities between world
civilizations particularly in terms of normative contributions to the humanization

134 For such attempts at presenting an Islamic political worldview, see, amongst others, J. Harris Proctor (ed.),
Islam and International Relations, Frederick A. Praeger Publishers, New York, 1965.
135 Al-Dawoody notes, “modern Muslim scholars unlike their predecessors who were mainly concerned with
the Islamic jus in bello (rules regulating the conduct during war), stress that peace is the Normal State of
Relations with non-Muslims.” See Ahmed al-Dawoody, “Armed Jihad in the Islamic Legal Tradition”,
Religion Compass, Vol. 7, No. 11, 2011, pp. 477–8.
136 James Cockayne, “Islam and International Humanitarian Law: From a Clash to a Conversation Between
Civilizations”, International Review of the Red Cross, Vol. 84, No. 847, 2002.
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of war,137 will add further momentum to such endeavours. Possible modes of
theoretical thinking, on the other hand, include, among others, a relatively
submissive approach that “the Muslims’ religious duty may be satisfied by
applying a modern version of Islamic law that is consistent with peaceful
international relations and respect for human rights…[that] will be derived from
the fundamental sources of Islam, without being identical in every respect to
historical Shari’a”,138 and an ambitious challenge that will introduce an
alternative methodology of Islamic global international relations that abolishes a
classical classification of political jurisdictions between dar al-Islam (abode of
Islam – peace), dar al-harb (abode of war) and dar al-‘adl (abode of justice) and
introduces a universally inclusive paradigm.139 Regardless of what option seems
plausible and is chosen by Muslim thinkers, convergences between the Islamic
law of armed conflict and contemporary IHL hold concrete prospects to rebuild a
new world order that underlines commonalities rather than differences between
world civilizations.140

137 See Vesselin Popovski, Gregory M. Reichberg and Nicholas Turner (eds), World Religions and Norms of
War, United Nations University Press, Tokyo and New York, 2009.
138 Abdullahi Ahmed An-Na’im, “Islamic Law, International Relations, and Human Rights: Challenge and
Response”, Cornell International Law Journal, Vol. 20, No. 2, 1987, p. 320.
139 See, for instance, Ahmed al-Dawoody, “From Tripartite Division to Universal Humanism: Alternative
Islamic Global International Relations”, in Deina Abdelkader, Nassef Manabilang Adiong and Raffaele
Mauriello (eds), Islam and International Relations: Contributions to Theory and Practice, Palgrave
Macmillan, Basingstoke, 2016.
140 For an example of search for a common ground by a renowned contemporary Muslim scholar, see Sheikh
Wahbeh al-Zuhili, “Islam and International Law”, International Review of the Red Cross, Vol. 87, No. 858,
2005.
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Abstract
“Secret societies”, “traditional hunters”, “charms” and “mystical weapons” are recurrent
terms when analyzing some of the present armed conflicts in the Sub-Saharan region.
However, though spiritual beliefs shape armed groups’ behaviour, and such beliefs are
integrated into the modus operandi of some armed groups, the role of these beliefs in
warfare is largely overlooked. Far from being something anecdotal or incidental, the
invisible world plays a role in shaping armed groups’ behaviour and framing warfare
dynamics. Spiritual beliefs might influence the respect afforded to international
humanitarian law and international human rights law. Such beliefs may also serve
various strategic functions, including for legitimation of the group, mobilization of
support, control, cohesion, discipline, motivation and protection. Digging further into
the matter and understanding how such beliefs impact the internal dynamics of armed
groups and their external relations, including with the State, other armed groups and
communities, is an essential part of understanding armed conflicts and their aftermath.
Keywords: spiritual beliefs, international humanitarian law, armed groups, Africa, witchcraft.

From spiritual powers to military strategies
“Secret societies”, “traditional hunters”, “charms” and “mystical weapons” are
recurrent terms when analyzing some of the present armed conflicts in the
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Sub-Saharan region. The Dozos in West Africa,1 the Ugandan Lord’s Resistance
Army (LRA), the Civil Defense Forces (CDF) in Sierra Leone, the Maï-Maï
groups in the Democratic Republic of the Congo (DRC) and the Anti-Balaka in
the Central African Republic are some examples of armed groups with links to
mystical powers. However, though these groups are renowned for integrating
spiritual beliefs into their modus operandi, the role that these beliefs are playing
in warfare is largely overlooked.
Indeed, while the impact of some manifestations of spiritual beliefs on
international human rights in peacetime is widely researched,2 much less has
been explored about their role in armed conflicts and their impact on
international humanitarian law (IHL).
Far from being something anecdotal, spiritual beliefs may serve different
strategic functions for armed groups, including legitimation of the group,
mobilization of support, increase of control and discipline, motivation, cohesion,
protection and intimidation (see the section below entitled “The Invisible World
in the Dynamics of Armed Groups”). It is essential to underline that spiritual
powers do not replace other military strategies and conventional weapons, but
reinforce and overlap with them.
Spiritual beliefs may also be a factor of influence on the battlefield.
Individuals who undergo mystical rituals may be perceived as extraordinarily
brave and cruel, and may be more inclined to take risks and feel no responsibility
for their actions. Spiritual beliefs may contribute to restraint also, as the
acquisition of mystical powers implies adherence to some norms and prohibitions
(see the section below entitled “The Invisible World and Its Influence on Armed
Actors’ Behaviour”).
For this article, the term “spiritual beliefs” will be used to encompass
different beliefs and practices related to the unseen world and supernatural forces,
noting that the concrete manifestations of these practices vary among
communities, who have specific expressions to refer to different aspects and
manifestations of their spiritual beliefs. Reference to spiritual beliefs evokes
exoticism, fantasy, irrationality – and these tags are not innocuous. Simplifying
and decontextualizing these beliefs and practices and ignoring their nuances and
subtleties entails the risk of excluding them “from serious consideration in
analysis of ‘rational’ activity such as military strategy”.3

1
2

3

The Dozos are mainly present in Burkina Faso, the Ivory Coast, Mali, Guinea and Sierra Leone: United
Nations Operation in Côte d’Ivoire (UNOCI), Rapport sur les abus des droits de l’homme commis par
des Dozos en République de Côte d’Ivoire, June 2013, para. 8.
See, for example, Ikponwosa Ero, Report of the Independent Expert on the Enjoyment of Human Rights by
Persons with Albinism on the Expert Workshop on Witchcraft and Human Rights, UN Doc. A/HRC/37/57/
Add.2, 23 January 2018; Bruno Martinelli and Jacky Boujou (eds), Sorcellerie et violence en Afrique,
Éditions Karthala, Paris, 2012; Miranda Forsyth, “The Regulation of Witchcraft and Sorcery Practices
and Beliefs”, Annual Review of Law and Social Science, Vol. 12, 2016; Eric de Rosny (coord.), Justice et
Sorcellerie, Cahier de l’UCAC No. 8–10, Éditions Karthala, Yaoundé and Paris, 2005.
Nathalie Wlodarczyk, Magic and Warfare: Appearance and Reality in Contemporary African Conflict and
Beyond, Palgrave Macmillan, New York, 2009, p. 41.

1180

Armed groups, IHL and the invisible world: How spiritual beliefs shape warfare

While this article focuses on the recent history of the Sub-Saharan region,
the reported influence of mystical powers in armed groups and individuals and
conflict dynamics is not confined to this geographic area. For example, a study
conducted by Schwoerer in Papua New Guinea identified witchcraft and witchcraft
accusations as “the most dominant triggers for the outbreak of intergroup armed
violence” in many areas of the Eastern Highlands Province.4 Also, journalist
accounts have described how several high-ranking officers of armed groups in
Colombia (such as the FARC-EP, the ELN, and the paramilitaries), with entirely
different ideologies, were involved in consultations with mediums and the use of
protective amulets and rituals.5

The interface between spiritual beliefs and the rules regulating
armed conflicts
Religious beliefs contribute to mobilizing and shaping the development of rules of war,
and religious leaders can play a crucial role in enhancing compliance with IHL. The
interface between IHL and Islam6 or Buddhism,7 for example, is the subject of
some analysis. Much less has been researched about IHL and spiritual beliefs.8
There seems to be a reluctance to discuss the impact of the spiritual and
unseen world in warfare (thus neglecting the spiritual dimension of armed groups).9

4
5

6

7
8

9

Tobias Schwoerer, “Sorcery and Warfare in the Eastern Highlands of Papua New Guinea”, Oceania, Vol.
87, No. 3, 2017.
See “Colombia: Cayó el capo de las Farc que le confiaba su vida a la brujería”, Cosecha Roja, 26 August
2013, available at: http://cosecharoja.org/colombia-cayo-el-capo-de-las-farc-que-le-confiaba-su-vida-a-labrujeria/; “El capítulo de la brujería en la guerra de los ‘paras’”, El Tiempo, 4 September 2016, available at:
www.eltiempo.com/justicia/cortes/brujeria-en-la-guerra-paramilitar-38288; “En pleno ritual, gracias a
falso brujo infiltrado, cayó cabecilla del ELN”, Noticias Caracol, 27 August 2015, available at: https://
noticias.caracoltv.com/colombia/en-pleno-ritual-gracias-a-falso-brujo-infiltrado-cayo-cabecilla-del-eln. See
also Superior Court of the Judicial District of Bogotá, Estructura paramilitar del bloque Centauros y
Héroes del Llano y del Guaviare, Justice and Peace Chamber, 25 July 2016, paras 616–619, available at:
https://tinyurl.com/2bdvt9df.
International Committee of the Red Cross (ICRC), “Islamic Law and International Humanitarian Law”,
Legal Factsheet, Geneva, August 2018, p. 1, available at: www.icrc.org/en/document/islamic-law-andinternational-humanitarian-law; ICRC, “Engaging with Religious Circles on Islamic Law and IHL”,
Geneva, 24 May 2018, available at: www.icrc.org/en/document/engaging-religious-circles-islamic-lawand-ihl.
ICRC, “Reducing Suffering during Armed Conflict: The Interface between Buddhism and IHL”, 25
February 2019, available at: www.icrc.org/en/document/reducing-suffering-during-conflict-interfacebetween-buddhism-and-international.
See for example, ICRC, The Roots of Restraint in War, Geneva, 2018, available at: www.icrc.org/en/
publication/roots-restraint-war; ICRC, Under the Protection of the Palm: Wars of Dignity in the Pacific,
Geneva, 2009, available at: www.icrc.org/en/doc/resources/documents/publication/pwars-of-dignitypacific.htm.
Shelly Whitman, Tanya Zayed, Carl Conradi and Julie Breau, Child Soldiers: A Handbook for Security
Sector Actors, 1st ed., Roméo Dallaire Child Soldiers Initiative and Dalhouse University, Halifax, 2012.
Fisher and Leonardi also note that security studies have overlooked spiritual (in)security: Jonathan
Fisher and Cherry Leonardi, “Insecurity and the Invisible: The Challenge of Spiritual (In)Security”,
Security Dialogue, 21 December 2020.
1181

A. Dols Garcı́a

Pretending that the links to the invisible world in armed groups are just circumstantial
also means ignoring the Sub-Saharan worldview, where the unseen and the visible world
intertwine. “The invisible is not only the other face of the visible; it exists in the visible
and vice versa.”10 These two worlds are interrelated and in constant interaction.
To contextualize these beliefs and their role in shaping the dynamics of
armed groups, it is essential to consider the following observations.
First, spiritual practices such as oaths and initiation rituals rely on and
intensify what are generally described as Sub-Saharan traditional values, such as a
holistic world view, the importance of the community and kinship, respect for
authority and hierarchy, loyalty, and secrecy.
Second, spiritual beliefs are frequently described as fictional or false.
Whether spiritual forces are real or not is a question that not only goes far
beyond the scope of this article (not to mention that either claim is unfalsifiable),
but is also irrelevant. The invisible world “exists as a social and cultural reality”,11
as something considered real by armed groups and the different actors that
interact with them. Even if individuals might not fully understand the purpose or
meaning of the different rituals that they perform, these beliefs impact on them,
as illustrated in a study conducted by Kelly and others on Uganda: “Although
respondents often did not know the purpose of the magical rites they
experienced, they placed an emphasis on [magic’s] importance, and even after
escaping from the LRA expressed a fear of its power.”12 Therefore, what matters
is how these beliefs influence the individual and community narratives of warfare.
Third, beliefs in invisible forces are anchored in the social and cultural setting
in which armed groups emerge. These beliefs are not created ex novo in wartime but
are an integral part of communities, also in peacetime. The invisible world is present
in Sub-Saharan life, including in community relations, politics, economics, medicine,
law and sports. The relevance of such beliefs continues in wartime.13
Fourth, everyone has the right to freedom of thought, conscience and
religion or belief. However, some manifestations of this belief may be restricted if
these restrictions are prescribed by law and are deemed necessary to protect public
safety, order, health or morals, or the fundamental rights and freedoms of others.14
10 Aleksandra Cimpric, Children Accused of Witchcraft: An Anthropological Study of Contemporary Practices
in Africa, UNICEF, Dakar, 2010, p. 6.
11 Ibid., p. 6.
12 Jocelyn T. D. Kelly, Lindsay Branham and Michele R. Decker, “Abducted Children and Youth in Lord’s
Resistance Army in Northeastern Democratic Republic of the Congo (DRC): Mechanisms of
Indoctrination and Control”, Conflict and Health, Vol. 10, No. 1, 2006, pp. 7–8.
13 N. Wlodarczyk, above note 3.
14 International Covenant on Civil and Political Rights, 999 UNTS 171, 16 December 1966 (entered into
force 23 March 1976), Art. 18; Human Rights Committee, General Comment No. 22, “Article 18
(Freedom of Thought, Conscience or Religion), 30 July 1993; Joint General Recommendation No. 31 of
the Committee on the Elimination of Discrimination against Women and General Comment No. 18 of
the Committee on the Rights of the Child, UN Doc. CEDAW/C/GC/31/CRC/C/GC/18, 14 November
2014; Human Rights Council, Resolution on “Elimination of Harmful Practices Related to Accusations
of Witchcraft and Ritual Attacks”, UN Doc. A/HRC/47/L.9, 5 July 2021 (HRC Witchcraft Resolution).
Ashforth argues that although belief in witchcraft is widespread, open accusations of witchcraft, and in
particular attacks against suspected witches, are the exception in most African communities: Adam
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Fifth, beliefs are ever-evolving; they are transformed and re-invented, and
exposed to divergent interpretations. The intensity of the belief in spiritual forces
varies within communities and individuals; it may even be in constant evolution
during a person’s life.15 Controversies around different manifestations and
interpretations of spiritual beliefs might also be a source of confrontation and
discussions within a group.16
Finally, asserting that armed groups resort to spiritual powers does not
mean that they do not rely on conventional weapons and strategies. Spiritual
beliefs may not be the foremost element mobilized by armed groups, but are one
element that shapes their individual and group behaviour.
In this sense, it is interesting to note that the influence of spiritual beliefs on the
dynamics of criminal networks has also been explored. According to Europol, ritual
oaths constitute a “controlling element” for human traffickers, and a “significant
obstacle” in dealing with victims of Nigerian networks involved in trafficking for
sexual purposes.17 While research mainly focuses on the resort to ritual oaths and juju
as a coercive means, these beliefs are reportedly playing a broader role in the network
dynamics of trafficking (for example, traffickers may request juju priests to give them
protection from the police or a positive outcome in judicial proceedings).18 According
to Ellis, “the conviction that they are spiritually empowered is often an important part
of the often-noticed dynamism and resilience of Nigerian criminals”.19 Ellis also
mentions how such spiritual ties operate in drug rings, as couriers may swear a ritual
oath of loyalty to limit the risk of betrayal.20 Using mystical forces to yield positive
results is reportedly also a strategy among Nigerian cyber criminals.21

The invisible world and armed conflicts: Seeking out connections
While this article focuses on the impact of spiritual beliefs on armed groups, there
are also other ways in which the invisible world and armed conflicts are connected.

15

16
17
18

19
20
21

Ashforth, “Witchcraft, Justice, and Human Rights in Africa: Cases from Malawi”, African Studies Review,
Vol. 58, No. 1, 2015, p. 10.
And during the armed group’s life. For example, during the Ongwen trial, an expert witness stated that
spirituality was much more prominent within the LRA between 1986 and before Operation Iron Fist in
2002: International Criminal Court (ICC), Prosecutor v. Dominic Ongwen, Case No. ICC-02/04-01/15,
Public Redacted Version of “Corrected Version of ‘Defence Closing Brief’, filed on 24 February 2020”,
13 March 2020, para. 712.
See Edmore Chitukutuku, “Spiritual Temporalities of the Liberation War in Zimbabwe”, Journal of War &
Culture Studies, Vol. 12 No. 4, 2019; Naomi Pendle, “Competing Authorities and Norms of Restraint:
Governing Community-Embedded Armed Groups in South Sudan”, International Interactions, 2021.
Europol, Trafficking in Human Beings in the European Union: A EUROPOL Perspective, 2009, p. 6.
See Charlotte Baarda, “Human Trafficking for Sexual Exploitation from Nigeria into Western Europe: The
Role of Voodoo Rituals in the Functioning of a Criminal Network”, European Journal of Criminology, Vol.
13, No. 2, 2006; End Child Prostitution and Trafficking (ECPAT), Religious, Social and Criminal Groups in
Trafficking of Nigerian Girls and Women: The Case of Shrines, “Ladies’ Club” and “Cultist Groups”, 2019.
Stephen Ellis, This Present Darkness: A History of Nigerian Organised Crime, Hurst, London, 2016, p. 212.
Ibid., p. 177.
Joshua Oyeniyi Aransiola and Suraj Olalekan Asindemade, “Understanding Cybercrime Perpetrators and
the Strategies They Employ in Nigeria”, Cyberpsychology, Behavior, and Social Networking, Vol. 14, No.
12, 2011.
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There are reports of children being discriminated against, mistreated or
killed as a consequence of witchcraft allegations.22 Armed conflicts are said to
have contributed to this phenomenon by, among other things, increasing the
vulnerability of children, disrupting family lives, breaking down social and family
networks, and changing the perception of children.23 According to Foxcroft,
witchcraft accusations, particularly against children, are likely to increase in postconflict settings; he refers to Angola, the DRC and Liberia as examples of this.24
De Boeck notes that violence transformed traditional representations of children
in the DRC, in 1997: “[W]hen Kabila seized power and child-soldiers (some aged
under ten) entered Kinshasa, it was a totally new phenomenon and shocked
many of the capital’s inhabitants.”25 Among other factors, the association of
children with armed groups may have contributed to the change in the
perception of children from vulnerable subjects to powerful and active social
actors, becoming a source of danger both in the visible and the invisible world.26
Some people accused of witchcraft are persecuted by armed groups.27 The
United Nations (UN) Special Rapporteur on Extrajudicial, Summary or Arbitrary
Executions reported that in October 2008 in the Central African Republic, the
People’s Army for the Restoration of Democracy allegedly executed sixteen
civilians, some of them following accusations of witchcraft.28 Reportedly, the
Kamuina Nsapu also tried and executed alleged witches.29 The LRA’s rules
proscribe witchcraft, on pain of death.30 In the International Criminal Court
(ICC) trial against Dominic Ongwen, an ex-commander of the LRA, one witness
stated that Ongwen had ordered a group of girls under his command to kill a girl
accused of witchcraft, in order to dissuade others from practising witchcraft.31

22 A. Cimpric, above note 10.
23 Naomi R. Cahn, “Poor Children: Child Witches and Child Soldiers in Sub-Saharan Africa”, Ohio State
Journal of Criminal Law, Vol. 3, No. 2, 2006; Gary Foxcroft, Witchcraft Accusations: A Protection
Concern for UNHCR and the Wider Humanitarian Community?, paper presented to the Office of the
UN High Commissioner for Refugees (UNHCR), April 2009, p. 7; All-Party Parliamentary Group on
Street Children, “Child Witches”, Child Soldiers, Child Poverty and Violence: Street Children in Crisis
in the Democratic Republic of Congo, November 2006.
24 G. Foxcroft, above note 23, p. 7.
25 Mentioned in A. Cimpric, above note 10, p. 24.
26 Filip De Boeck, “Être un danger, être en danger: Exclusion et solidarité dans un monde d’insécurité
spirituelle”, in B. Martinelli and J. Boujou (eds), above note 2, p. 96; Javier Aguilar Molina, The
Invention of Child Witches in the Democratic Republic of Congo, Save the Children, London, 2005, p. 19.
27 Understanding witchcraft as “the ability to harm someone though the use of mystical power”: A. Cimpric,
above note 10, p. 1.
28 Philip Alston, Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions: Followup to the Report on the Mission to the Central African Republic, UN Doc. A/HRC/14/24/Add.5, 19 May
2010, para. 18.
29 Office of the UN High Commissioner for Human Rights (UN Human Rights), Report of a Mission of the
United Nations High Commissioner for Human Rights: Accounts of Congolese Fleeing the Crisis in the Kasaï
Region, in the Democratic Republic of the Congo, August 2017.
30 ICC, Prosecutor v. Dominic Ongwen, Situation in Uganda in the Case of the Prosecutor v. Dominic Ongwen,
Case No. ICC-02/04-01/15, Prosecution’s Pre-Trial Brief (Trial Chamber IX), 6 September 2016, para.
586.
31 Ibid., para. 621.
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Fieldwork conducted in Mozambique by Lubkemann and Watson shows
how spiritual beliefs influenced post-conflict resettlement experiences and
decision-making in the aftermath of the civil war.32 Schnoebelen’s research
illustrates how the circumstances leading to displacement, whether due to natural
disasters, armed conflicts or political unrest, and the challenging living conditions
of refugees and internally displaced persons (IDPs) may cause them to rationalize
their suffering by blaming others, leading to witchcraft accusations.33
These accusations may affect living conditions in displacement settings; in
2007, for example, the Office of the UN High Commissioner for Refugees (UNHCR)
reported that witchcraft allegations had led to episodes of violence, including assault
and arson, in a refugee camp in Chad.34 Witchcraft accusations between the host
community and refugees and IDPs may also undermine the process of integration
or reintegration,35 and endanger refugee and IDP return. For example, in South
Sudan some refugees returning from Uganda were reportedly rejected because
they were believed to have embraced witchcraft practices during exile.36 The
belief in the supernatural may also jeopardize safeguarding actions. In Zambia,
for instance, an attempt to integrate unaccompanied minors with elderly refugees
reportedly failed because the children feared the elderly were engaged in
witchcraft.37
Spiritual beliefs impact the treatment of the dead. Owusu describes how,
during colonial times, the Asante used to remove the soldiers fallen from the
battlefield, fearing that they could face decapitation by British troops, thus
“leaving their souls defiled and condemned to perpetual limbo”.38 The work of
Owino on the contribution of Kenyan soldiers in the Second World War in
colonial Kenya describes the different approaches to death and the refusal of
some communities to exhume and transfer the bodies of fallen soldiers.39 His
work also analyzes how the war and the exposition to other cultures transformed
the approach to death and burial of the Kenyan soldiers.

32 Stephen C. Lubkemann and Thomas J. Watson, “Where to Be an Ancestor? Reconstituting Sociospiritual Worlds among Displaced Mozambicans”, in Beatrice Nicolini (ed.), Studies in Witchcraft,
Magic, War and Peace in Africa: Nineteenth And Twentieth Centuries, Edwin Mellen Press, Wales,
2006.
33 Jill Schnoebelen, Witchcraft Allegations, Refugee Protection and Human Rights: A Review of the Evidence,
UNHCR New Issues in Refugee Research, Research Paper No. 169, 2009.
34 Bryn Boyce, “Witchcraft Allegations Plague Southern Chad’s Camps”, UNHCR, 25 October 2007,
available at: www.unhcr.org/news/latest/2007/10/472094884/witchcraft-allegations-plague-southernchads-camps.html.
35 Jeff Crisp, “Witchcraft and Displacement”, Forced Migration Review Online, October 2018.
36 J. Schnoebelen, above note 33, p. 27.
37 Ibid, p. 22.
38 Maxwell Owusu, “Nanny’s Apron Strings: Magic, ‘Medicine’, Witchcraft and Warfare in Colonial and
Post-Colonial West Africa”, in B. Nicolini (ed.), above note 32, p. 138.
39 Meshack Owino, “Vifo Na Mazishi: The Impact of War on Kenya African Soldiers’ Beliefs and Attitudes
Towards Death and Burials in Colonial Kenya”, in B. Nicolini (ed.), above note 32.
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The invisible world in the dynamics of armed groups
“Armed groups do not emerge from or operate in a social vacuum”;40 they arise
from a particular social and cultural context. Mystical powers are inherent to the
Sub-Saharan world view, the manifestations of this belief being more prominent
in unstable settings.41 Moreover, “in a situation where power becomes of primary
importance to protect individual and community life – as in war – the desire to
access power in its broadest and most potent form increases”.42 Spiritual forces
are a source of power.
Wlodarczyk argues that spiritual beliefs serve three main sets of strategic
functions in armed groups: mobilization and legitimacy, organization and
discipline, and motivation and intimidation.43 The present article will also
analyze the influence of spiritual beliefs on respect for the rules of war and on the
process of demobilization and reintegration of armed actors.
Spiritual beliefs seem to impact with more vigour, and visibility, in armed
groups embedded in the community,44 even if these beliefs also influence formal
armed groups, including State armed forces.45 Further research is required on
how the impact of these beliefs may differ and evolve depending on the sex, age,
rank or function of the individual, and how factors such as the length of time
involved in the conflict, the charisma of the leader, and the individual’s level of
exposure to death or traumatic episodes may influence people’s attachment to
these beliefs.
For example, one interlocutor with extensive experience working with
children associated with armed forces and groups in the DRC mentioned that
these beliefs play a stronger role for younger armed actors, particularly boys, as
they are more exposed to direct combat roles.46 The interlocutor also noted that
the effect might be more significant in commanders than in middle or low ranks.
In the ICC judgment in the Ongwen trial, the Chamber noted that the belief
in Kony’s alleged spiritual powers was stronger in the young and new abductees,
while it decreased and disappeared in those who stayed longer in the LRA.47 In
the trial, former LRA members mentioned some factors that made them start to
doubt Kony’s powers. These included the fact of getting older and thus “wiser”,
observing people who were able to escape without being apprehended, and
noticing Kony’s ordering of “all kinds of bad things”.48 For Titeca, an expert
40
41
42
43
44
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Institute for Security Studies, Militias, Rebels and Islamist Militants, Pretoria, 2010, p. 78.
A. Cimpric, above note 10, p. 9.
N. Wlodarczyk, Magic and Warfare, above note 3, p. 133.
Ibid., pp. 28 ff.
Following the categorization of armed groups described in ICRC, The Roots of Restraint in War, above
note 8.
See the section below entitled “Intimidation: The Invisible World as a Weapon/Strategy against the
Enemy”.
Anonymous interview with NGO worker, DRC, December 2019 (on file with author).
ICC, Prosecutor v. Dominic Ongwen, No. ICC-02/04-01/15, Public Redacted Trial Judgment, 4 February
2021, paras 2645 ff.
Ibid.
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witness in the trial, the intensity of belief may be influenced by factors such as the
length of time spent within the group (less intensity in those associated for a shorter
time), the moment of becoming associated with the group (greater belief in those
recruited as children) and the extent to which a person was already religious
beforehand.49
Indeed, issues related to the role of spiritual beliefs in the dynamics of
armed groups are being raised in international criminal courts. For instance, in
the Ongwen trial, the defence highlighted “the ominous and overpowering role of
spiritualism within the LRA”, basing part of its defence on that.50 Nistor,
Merrylees and Holá, meanwhile, note that while in Ongwen’s trial “spiritual
issues occupy the most prominent role in the history of international criminal
justice”, spiritual-related issues had already been raised in other international
criminal justice trials such as the Special Court for Sierra Leone (SCSL) in the
Civil Defence Forces case, or during the Katanga and Ngudjolo trials at the ICC.51
Nistor, Merrylees and Holá refer to the Katanga judgment, in which the
judges regretted that the prosecution did not go deeper into the spiritual issues
involved, particularly the role of fetish-priests, stating that these “would have
permitted a more nuanced interpretation of certain facts; a more accurate
interpretation of some of the testimonies and, hence, a fine-tuning of the criteria
relied on by the Chamber in assessing the credibility of several witnesses”.52
Kelsal asserts that the SCSL “proved deaf to an enormously important system of
local magical belief”, failing to adjust to the cultural context.53 Titeca, who
testified as an expert witness on spiritual beliefs in the LRA in the Ongwen trial,54
points out that international criminal law seems “underequipped” to deal with
spiritual beliefs.55 Analyzing the Ongwen trial, Nistor, Merrylees and Holá
describe the challenges of cross-cultural translations of spiritual concepts and
warn that “local cultural concepts related to spirituality are often amputated [by
the prosecutor, defence and victim’s representatives] from their context or
stretched beyond their original meaning to fit the legal framework”.56
These risks are also present when analyzing the different functions of
spiritual beliefs in armed groups and warfare dynamics. In addition, the general
49 ICC, Prosecutor v. Dominic Ongwen, Case No. ICC-02/04-01/15-T-197-ENG, Trial Hearing, Witness
UGA-D26-P-0060, Professeur Kristof Titeca, 2018, pp. 21 ff.
50 ICC, Ongwen, above note 15, para. 8.
51 Adina-Loredana Nistor, Andrew Merrylees and Barbora Holá, “Spellbound at the International Criminal
Court: The Intersection of Spirituality and International Criminal Law”, draft chapter, August 2020, p. 4.
52 ICC, Prosecutor v. Germain Katanga, Case No.ICC-01/04-01/07, Judgment Pursuant to Article 74 of the
Statute, 7 March 2014, para. 67.
53 Tim Kelsall, Culture under Cross-Examination: International Justice and the Special Court for Sierra Leone,
Cambridge Studies in Law and Society, November 2009, p. 3.
54 ICC, “Dominic Ongwen Sentenced to 25 Years of Imprisonment”, press release, 6 May 2021, available at:
www.icc-cpi.int/Pages/item.aspx?name=pr1590. On 6 May 2021, the ICC sentenced Dominic Ongwen to
twenty-five years’ imprisonment, as he was found guilty of committing sixty-one offences comprising
crimes against humanity and war crimes.
55 Kristof Titeca, “Spirits on Trial? The Case of Dominic Ongwen in the International Criminal Court”,
Africa at LSE, February 2019, available at: https://blogs.lse.ac.uk/africaatlse/2019/02/19/spirits-on-trialthe-case-of-dominic-ongwen-in-the-international-criminal-court/.
56 A.-L. Nistor, A. Merrylees and B. Holá, above note 50, p. 12.
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overview provided in this article, without analyzing the different particularities and
context of each armed group, and with an exclusive focus on spiritual beliefs, implies
multiple limitations. Among others, it leaves aside the nuances of each armed group
and the different manifestations of spiritual beliefs, and other socio-economic,
cultural and political factors that influence armed groups’ dynamics and their
approach to spiritual beliefs. A deep and contextualized understanding of
spiritual beliefs and practices is then required to find a balanced approach to the
role of spiritual beliefs in armed groups and warfare dynamics, without
misrepresenting, overestimating or underestimating the impact of these beliefs.57

Legitimization, mobilization and spiritual leaders
Having supposed spiritual powers may provide legitimacy to an armed group and
contribute to the mobilization of new members or supporters. For example, the
mystical powers attributed to the Dozo confer on them a special recognition by
part of the authorities and the population.58 Ba-Konaré argues that armed groups
in central Mali make reference to the classic imagery of the Dozos, presenting
themselves as such, in order to benefit from the support of non-Fulani armed
groups and legitimize their position as defenders of the local communities.59
Spiritual leaders are crucial for some armed groups due to their standing as
moral and spiritual guides of their communities. They may provide not only
mystical support for the armed groups but also tangible and strategic military
advantages. Spiritual leaders’ support for armed groups may be key to securing
those groups’ legitimacy and gaining support from the population.60 In South
Sudan, for example, armed actors were said to look for collaboration with
spiritual leaders in order to increase their leverage over youth and increase young
people’s involvement in the armed conflict.61 The approval of spiritual leaders
may enable armed actors to get community support without resorting to widescale violence.62 This mobilization capacity should not be dismissed, especially
taking into consideration the African kinship system.
Through support from spiritual leaders, armed groups may also gain
insight into the landscape, acquiring knowledge of secluded passages and
hideaways and being allowed to cross and establish bases in sacred places.63
57 N. Wlodarczyk, above note 3, p. 7.
58 UNOCI, above note 1; Rodrigue Fahiramane Koné, La Confrérie des Chasseurs Traditionnels Dozo en Côte
d’Ivoire: Enjeux socioculturels et dynamiques sécuritaires, June 2018, p. 21.
59 Dougoukolo Alpha Oumar Ba-Konaré, “Entre faux djihadistes et faux chasseurs traditionnels, les civils piégés
dans le centre du Mali”, The Conversation, 22 October 2018, available at: https://theconversation.com/entrefaux-djihadistes-et-faux-chasseurs-traditionnels-les-civils-pieges-dans-le-centre-du-mali-105181
60 Naomi Pendle, “Politics, Prophets and Armed Mobilizations: Competition and Continuity over Registers
of Authority in South Sudan’s Conflicts”, Journal of Eastern African Studies, Vol. 14, No. 1, 2020.
61 Victoria Brereton (ed.), Informal Armies: Community Defense Groups in South Sudan’s Civil War,
Saferworld, London, 2017, p. 31.
62 Enock Ndawana and Mediel Hove, “Traditional Leaders and Zimbabwe’s Liberation Struggle in Buhera
District, 1976–1980”, Journal of African Military History, Vol. 2, No. 2, 2018, p. 143; N. Wlodarczyk, above
note 3, p. 30.
63 E. Ndawana and M. Hove, above note 62, p. 142.
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Spiritual leaders are also relevant actors of influence on the behaviour of
armed groups. They may curse violations of moral codes, advise on norms of
conduct, sanction offensives, promote internal cohesion and administer oaths and
protection rituals.64 In the ICC Katanga trial, the Chamber noted that the fetishpriests “[held] sway over commanders and combatants alike” and that they were
involved in the run-up to combat as, for the combatants, the involvement of
fetish-priests directly affected the course of battle.65
As a final point, there may be a hierarchy of spiritual leaders based on their
powers, and the presence of different spiritual leaders might lead to competition
among them for recognition and support.66

Organization and discipline: Collective identity, control and group
cohesion
Initiation oaths and rituals are generally steeped in mystery and secrecy and are
embodied in symbolic ceremonies. These oaths are not mere agreements between
two individuals but are “the expression of the totality of the relationship that
exists between man and the cosmos”.67 Any conduct that leads to a breach of the
covenant will unbalance the harmony. Therefore, these beliefs require strict
adherence to certain rules and prohibitions.
There is no standard ritual. Initiation ceremonies may include scarifications,
drinking potions, taking baths, or anointing with oil or other concoctions. Kamuina
Nsapu militia initiation rituals reportedly involved drinking a potion made up of
ingredients such as alcohol, crushed human bones, human blood or insects.68 The
Truth and Reconciliation Commission for Sierra Leone reported that “organs,
tissue, blood and flesh from the bodies of dead persons were used in Kamajor
ceremonies of initiation”.69
Some women are said to have undergone initiation rituals among the
Dozo70 and Kamuina Nsapu.71 Wlodarczyk highlights that while some female
fighters in the CDF “most likely received some magical protection, it seems
unlikely that they were in fact initiated” as this would have been a break from
tradition.72 An interesting contribution to this discussion on the role of women,
although focused on colonial times, is Mwanzia’s work on gender and the Mau
64 See, for example, V. Brereton, above note 61, pp. 30–31.
65 ICC, Katanga, above note 52, para. 1258.
66 Naomi Pendle, “Community-Embedded Armed Groups”, in ICRC, The Roots of Restraint in War, above
note 8, p. 58; UNOCI, above note 1, paras 20 ff.
67 Obafemi Jegede, Shrines, Oath-taking and Jurisprudence in Yoruba and Igbo Religions, Lap Lambert,
Saarbrücken, 2011, p. 124.
68 Human Rights Council, Rapport détaillé de l’Equipe d’experts internationaux sur la situation au Kasaï, UN
Doc. A/HRC/38/CRP.1, 29 June 2018, para. 68.
69 Sierra Leone Truth and Reconciliation Commission, Report of the Sierra Leone Truth and Reconciliation
Commission: Witness to Truth, Vol. 2, Accra, 2004, para. 345.
70 UNOCI, above note 1, p. 10. According to Ba-Konaré, only men can be initiated into Dozo confraternities:
D. A. O. Ba-Konaré, above note 59.
71 Human Rights Council, above note 68.
72 N. Wlodarczyk, above note 3, p. 101.
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Mau oaths. Mwanzia points out that the need to respond to the urgency of the
moment73 led to a gender transformation in oathing, as the oath was traditionally
only for men.74
Initiation is intended to enhance collective identity and group cohesion,
reinforcing loyalty and brotherhood between individuals. The work of Whitehouse
and McQuinn shows that this sense of camaraderie increases when the members of
the group have undergone low-frequency and high-intensity rituals: “Traumatic
ritual ordeals increase cohesion and tolerance within groups, but they also seem
to intensify feelings of hostility and intolerance towards outgroups.”75 This
membership of a distinctive group is also recognized by outsiders, who acknowledge
the added value (courage, mystical powers) of those belonging to the group.
Groups such as the Kamuina Nsapu, Dozo, Maï-Maï and Anti-Balaka also
display their own identity visually through a particular dress code that includes
protective charms. According to Ceriana, through these “dehumanizing” outfits,
they build a warrior identity, bring cohesion to the group and spread terror.76
Initiation rituals aim to instil courage and endurance and impress upon
initiates the principles of the group, such as bravery, discipline, respect, loyalty
and self-sacrifice. Initiation rituals may intensify superiors’ mental control over
the recruits by “discouraging escape, inciting higher levels of motivation,
providing legitimacy to the group and its commander, fostering group cohesion,
and intimidating civilian populations”.77 At the same time, initiation may create a
different superior–subordinate relationship between initiator and initiate, adding
a spiritual dimension to the hierarchy.78
Initiates must observe strict taboos and codes of conduct to preserve their
acquired powers. Wlodarczyk explains that the infringement of these moral codes
and the group’s exclusiveness may substantially impact initiates, creating the
impression that affiliation to the group is the only option.79 Breaking the rules
implies losing the powers conferred by initiation, which may mean getting
wounded or killed.
Some commandants are said to have strong spiritual powers, which may
increase their control over subordinates’ behaviour.80 For example, in the LRA, it
73 The necessity of responding to the needs of the moment has been mentioned as a factor in easing the
requirements and procedures to become initiated into armed groups: UNOCI, above note 1, para. 12.
74 Michie Mwanzia, The Power of the Oath: Mau Mau Nationalism in Kenya, 1952–1960, University of
Rochester Press, New York, 2016, pp. 103, 105.
75 Harvey Whitehouse and Brian McQuinn, “Ritual and Violence: Divergent modes of religiosity and armed
struggle”, in Mark Juergensmeyer, Margo Kitts and Michael Kessler Jerryson (eds), The Oxford Handbook
of Religion and Violence, Oxford University Press, Oxford, 2013, p. 4.
76 Charlotte Oberti, “Gris-gris et potions anti-roquettes: La tenue de guerre spectaculaire des anti-balaka, in
regards sur la Centrafrique”, Chroniques d’un pays en crise, 3 May 2015, available at: http://beafrika.blogs.
france24.com/article/2015/03/01/centrafrique-anti-balaka-gris-gris-potions-anti-roquettes-guerre-croyan.
html.
77 J. T. D. Kelly, L. Branham and M. R. Decker, above note 12, p. 8.
78 N. Wlodarczyk, above note 3, p. 35.
79 Ibid., p. 35.
80 See, for example, Human Rights Watch, War Crimes Allegedly Committed by the Mai Mai in Katanga,
2006, p. 15; ICC, Ongwen, above note 15, para. 28.
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is believed that spirits would indicate to its leader, Joseph Kony, where to find those
who tried to escape.81 The purported powers of armed groups’ leaders may also
affect the population. For example, the media reported on the Ugandan
authorities’ statement that fear of Kony’s alleged spiritual powers “was so deep
that people were scared to volunteer information to the government security
forces lest Kony spiritually identifies and kill[s] them”.82

Motivation: Protection and special powers
Bullet-proofing to gain protection against enemy fire is one of the most reported
skills acquired through rituals. Invincibility or invisibility are other powers that
are believed to be attained through rituals, as well as the capacity to distract the
enemy or make him miss his target. Further reported abilities include shapeshifting83 and the ability to understand messages from animals, which are said to
be sometimes presented as signs, leading the fighters and alerting them to any
danger.84 For example, some members of the LRA claimed to speak to lions.85
Gris-gris86 are the materialization of this protection, a visual and tangible
symbol of these powers for both the initiates and their enemies. Although the
charms and the reportedly acquired powers might not always work, this does not
mean that they are completely ineffective. Considering the wide range of
restraints that have to be respected, the person might believe that they have lost
their protection for not strictly following these conditions, or because the
enemy’s powers were stronger.87
Manifestations of spiritual beliefs adapt to the needs and development of
warfare. Research conducted by Nunn and Sánchez de la Sierra in the east of the
DRC shows how “spells are continuously fine-tuned and adapted to the changes
in the (natural and supernatural) warfare technology of the enemies. … For
example, the anti-balle (bullet proofing) evolved from the anti-machete and antigun, aimed at rendering machetes and traditional guns ineffective.”88
Nunn and Sánchez de la Sierra’s research team documented forty-six
different “military spell variants”, including one that is aimed at stopping
helicopters in the air.89 At an individual level, these powers may offer fighters
courage to overcome the fear of dying in combat, even if that might actually
increase the risk of the person being killed, as the acquired protection might
81 ICC, Ongwen, above note 15, para. 701.
82 “Uganda’s Spiritual War Heats Up”, BBC News, 22 July 2003, available at: http://news.bbc.co.uk/2/hi/
africa/3086465.stm.
83 Nathalie Arnold, “With ‘Ripe’ Eyes You Will See: Occult Conflicts in Pemba’s Days of Caning, Zanzibar
1964–1968”, in B. Nicolini (ed.), above note 32, p. 218; N. Wlodarczyk, above note 3, p. 115.
84 E. Chitukutuku, above note 16, p. 328.
85 ICC, Ongwen, above note 49, p. 68.
86 Gris-gris are charms that are believed to protect fighters.
87 See the section below entitled “The Invisible World and Its Influence on Armed Actors’ Behaviour”.
88 Nathan Nunn and Raul Sánchez de la Sierra, Why Being Wrong Can Be Right: Magical Warfare
Technologies and the Persistence of False Beliefs, NBER Working Paper No. 23207, Cambridge, 2017, p. 7.
89 Ibid., p. 8.
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make the fighter underestimate the dangers of the fight; in return, from the
perspective of the armed group, these rituals enable the mobilization of new
individuals under the vow of getting support from the spirits, and help to foster
group cohesion and discipline.90
These mystical powers may also allow fighters to maintain a degree of
optimism, as they may interpret events to their own psychological advantage,
assuming that the spiritual forces are working in addition to their military
activities.91 In armed groups with basic military means, this spiritual dimension
can become “an even greater resource to fill some of the material gaps in their
supplies and training”.92 For example, the Office of the UN High Commissioner
for Human Rights reported that the “generalized belief about the powers of
Kamuina Nsapu and the fear it triggers among segments of the population …
may partly explain why a poorly-armed militia … has been able to resist
offensives by a trained national army”.93

Intimidation: The invisible world as a weapon/strategy against the enemy
As explained by Wlodarczyk, if a battle aims to force the enemy’s retreat, success
may have “less to do with traditional military efficiency than with effectively
outperforming the enemy in terms of the display of power”.94 This makes it
possible that a shared belief in spiritual powers can contribute to military success,
by motivating the fighters and intimidating the enemy.
In Nigeria, for example, media reported that Boko Haram95 members were
fleeing the Sambisa Forest owing to spiritual attacks by snakes and bees:
[T]here are too many snakes and bees now in the forest. Once they bite, they
disappear and the victims do not last for 24 hours. We were told that the
aggrieved people who had suffered from our deadly mission, including the
ghosts of some of those we killed, are the ones turning into the snake and bees.96
Popular tales and rumours about the strength of spiritual powers may be perfect
propaganda, as demonstrated in a story related by Wild in the DRC, when three
Maï-Maï equipped with spear and knives were reportedly fighting against 700
well-armed soldiers: “[T]he soldiers fired bombs …. The Mai-Mai heard the

90
91
92
93
94
95

Ibid., p. 4.
N. Wlodarczyk, above note 3, p. 129.
Ibid., p. 78.
UN Human Rights, above note 29, para. 54.
N. Wlodarczyk, above note 3, p. 128.
“Boko Haram” is not a label used by the group itself but is commonly used in media reporting to refer to
the armed group People Committed to the Propagation of the Prophet’s Teachings and Jihad, or less often,
to the Islamic State West Africa Province. For more information, see International Crisis Group, Facing
the Challenge of the Islamic State in West Africa Province, Report No. 273, Belgium, 16 May 2019, available
at: www.crisisgroup.org/africa/west-africa/nigeria/273-facing-challenge-islamic-state-west-africa-province.
96 Ndahi Marama, “Mysterious Snakes, Bees Attack Boko Haram in Sambisa Forest”, Vanguard, 26 June
2014, available at: www.vanguardngr.com/2014/06/mysterious-snakes-bees-attack-boko-haram-sambisaforest/.
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noise of the bomb, they stood up and said, ‘Mai, victory is ours’. The bomb broke up
high in the sky … and did not do any harm.”97
This story not only reflects the popular conception of the mystical powers
of armed groups but also fulfils some strategic objectives: boosting the confidence of
the group, mobilizing new members, getting community support and ridiculing and
scaring the enemy. Propaganda during hostilities is a useful resource for shaping
popular opinion, gaining adherents to the cause, and dehumanizing and
demoralizing the enemy.
While belief in mystical forces has a broader impact on non-State armed
groups, it also influences State armed forces. It shapes the State armed forces’
response to these groups as a strategy, but also as a reflection of a shared cultural
background with non-State armed groups. As expressed by one interlocutor,
“regular armed forces might laugh about the alleged supernatural powers in
public, but many of them strongly believe in them”.98
The UN Expert Team on Kasaï described how Kamuina Nsapu spiritual
practices shaped the response of the Armed Forces of the Democratic Republic of
the Congo (Forces Armées de la République Démocratique du Congo, FARDC).
Spiritual practices were addressed in propaganda disseminated by the FARDC to
warn the population that spiritual forces would not prevent FARDC soldiers from
killing Kamuina Nsapu members.99 The bodies of some of the militia were
reportedly publicly exposed to show the community, but also the FARDC
soldiers, that Kamuina Nsapu members were not invincible; and the killings of
some militia were filmed by a FARDC soldier who argued that he made the video
to encourage and comfort his colleagues, showing them that Kamuina Nsapu
members were not invulnerable.100
Some FARDC personnel, including high-ranking officers, are said to have
gone through protection rituals to boost the morale of their troops, which reportedly
created a break with those who did not believe in the ritual.101 In response, the
Kamuina Nsapu would have reinforced their rituals to make them stronger than
the ones performed by the FARDC.102
The responses of political authorities may also integrate spiritual beliefs. In
2016, media reported that the Cameroon authorities called for the population to
employ witchcraft against Boko Haram.103 In 2019, in Beni and Butembo (DRC),
the media reported that the governor had launched awareness campaigns to
dissuade youths from joining the Maï-Maï, claiming that the practices conducted

97 Emma Wild, “Is it Witchcraft? Is it Satan? It Is a Miracle: Mai-Mai soldiers and Christian Concepts of Evil
in North-East Congo”, Journal of Religion in Africa, Vol. 28, No. 4, 1998, p. 454.
98 Anonymous interview, above note 46.
99 Human Rights Council, above note 68, para. 49.
100 Ibid., para. 105.
101 Ibid., paras 51, 360.
102 Ibid., para. 360.
103 Armand Ougock, “Cameroun: Terrorisme, Biya appelle les populations à utiliser la sorcellerie pour
vaincre Boko Haram”, Cameroonvoice, 3 February 2016, available at: www.cameroonvoice.com/news/
article-news-22275.html.
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by the Maï-Maï were “irrational” and “useless” and that only the army could defend
them against Allied Democratic Forces incursions.104
Similar actions reportedly took place during colonial times. Luongo
mentions how the British colonial government instituted de-oathing campaigns
to cleanse those who took the Mau Mau oaths.105 Ranger describes how in the
mid-1970s, after realizing how crucial spiritual beliefs were in the progression of
the war, the Internal Affairs Department of Rhodesia drafted two documents with
detailed information about every medium, shrine priest and sacred site.106 He
explains that the Rhodesian authorities studied the communities’ customs and
used them against the “guerrillas”, infiltrating poisoned food or clothes into areas
where they were operating because it was
an effective way of killing guerrillas but also because they knew death by
poisoning would be interpreted as an effect of witchcraft. To the world the
Rhodesian state claimed legitimacy as a bastion of Christian civilisation.
To its African subjects it claimed to control the power of witchcraft.107

The invisible world and its influence on armed actors’ behaviour
One important question is to what extent the manifestations of some beliefs may
influence armed actors’ behaviour and thus, their respect for IHL and international
human rights law. For example, research conducted among Maï-Maï groups in the
DRC108 and the Anti-Balaka in the Central African Republic109 indicates that the
role of many children associated with armed groups is to make gris-gris and
distribute them to fighters, or being the messengers and guardians of the fetishes.
Some of the children are reportedly directly used as porte-bonheurs in front-line
duties or as guards for commanders, “as children are commonly perceived as being
spiritually chaste and pure”.110 Children are thus exposed to recruitment to
perform these activities.
The Roméo Dallaire Child Soldiers Initiative’s Handbook for Security Sector
Actors warns that children who believe that they are invisible or invincible might
pose a serious security threat, as they may appear to be particularly aggressive
and fearless, and may be used by adult commanders as human shields or be sent
into battle without weapons to confuse and intimidate the enemy.111 Individuals
who have undergone immunization rituals may appear to be particularly
104 Joseph Tsongo, “RDC: Le Nord-Kivu ne croit plus à l’armée; gris-gris et tatouages prennent le relais”,
Agence Anadolu, 10 November 2016, available at: https://tinyurl.com/tdzy2b29.
105 Katherine Luongo, “If You Can’t Beat Them, Join Them: Government Cleansings of Witches and Mau
Mau in 1950s Kenya”, History in Africa, No. 33, 2006, p. 453.
106 Terence Ranger, “African Religion, Witchcraft and the Liberation War in Zimbabwe”, in B. Nicolini (ed.),
above note 32, p. 365.
107 Ibid., p. 367.
108 Amnesty International, Attention: Enfants-soldats. Dossier pedagogique, 2012, p. 19.
109 Child Soldiers International, Des milliers de vies á reparer: Les défis de la démobilisation et réintegration des
enfants associés aux groupes armés en RCA, 2016, p. 26.
110 S. Whitman et al., above note 9, p. 39.
111 Ibid., pp. 81–82.
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belligerent and may be more prone to taking risks. Findings of the Truth and
Reconciliation Commission for Sierra Leone show that “initiation gave rise to
ever-more irresponsible conduct on the part of those who underwent it. It
artificially enhanced notions of the Kamajors’ human limits.”112
The UN Expert Team on Kasaï described how the Kamuina Nsapu militia
exposed children: in the front line were the ya mama, girls that were supposed to
have the power to catch firearm projectiles with their skirts; in the second line
were boys armed with sticks that were believed to have the ability to transform
into lethal weapons; and in the last line were the better equipped, more
experienced and older members of the group.113 Similar patterns have been
described in the Ivory Coast, where the Dozos reportedly attacked front-line
positions in joint operations with State security forces due to their supposed
occult powers.114
Spiritual powers might make armed actors feel no responsibility for their
actions, as they are supposedly acting under the influence of mystical forces. In the
Ongwen case, the defence claimed that Ongwen, a former LRA commander,
should be excluded from criminal responsibility due to the spiritual indoctrination
that he was subjected to in the LRA.115 The Truth and Reconciliation Commission
for Sierra Leone’s findings also revealed how the initiators “attempted to exonerate
themselves from due culpability by referring to illusory whims from higher beings,
through dreams and ‘divine’ messages”.116
Accounts of fighters drinking blood and eating human body parts were
reported during the war in Liberia.117 Similar patterns were described for the
Kamuina Nsapu in the DRC: “The tshiotas [initiation halls] were also favoured as
places for beheadings, often performed by children, as well as for acts of
cannibalism. Heads and other body parts of victims of attacks were brought
there, along with their blood.”118 It is believed that the human body (e.g., blood,
saliva, heart) contains powerful life forces.119
Spiritual beliefs might also play a role as a deterrent to committing
violations of IHL. The acquisition of mystical powers implies adherence to some
norms and prohibitions, such as the prohibition of consuming specific food or
hunting particular animals, or observing certain rules during the fight. It is
believed that contravention of these rules provokes spiritual anger in the form of
illness, madness, death, defeat, or other misfortunes.
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The protection of women and children120 is a recurrent norm of
restraint.121 Other norms of restraint present in some armed groups include
respect for older persons,122 not targeting or stealing from civilians,123 and not
conducting attacks at night.124 Some places considered sacred are accorded
specific protection. For example, among the Ugandan Holy Spirit Mobile Forces,
it was proscribed to fight in the surroundings of their temple.125
These norms of restraint may vary with the time, may be subjected to
nuances and reinterpretations, and may not be homogenous across the armed
group. According to Asadi, although some Maï-Maï previously believed sex
would diminish their supernatural powers, in 2002 they began to claim sexual
intercourse strengthens those powers.126 Pendle describes discussions among
some armed cattle-keeper communities in South Sudan over whether to kill
children and women in revenge.127 Wlodarczyk notes that during the Sierra
Leone war, not all CDF commanders may have asked their fighters to respect the
norms prohibiting looting and theft.128
At the same time, the behaviour of these groups often contradicts the
norms of restraint that they claim to be attached to. In practice, restraint is not
consistent.129 Respect for these norms may vary over the time and within
different units of the armed group, and may be influenced by multiple factors
such as changes in the dynamic of the conflict,130 different interpretations of the
norms, individual adherence to the norms,131 and the leadership and
commitment of spiritual leaders and commanders to comply with the norms.132
Restraint may also decline as groups lose ties with their original communities133
or as groups became bigger, which may erode discipline.134 Analyzing the cattlekeeper defence groups in South Sudan, Pendle argues that “new weapons, new
experiences of violence, and new political influences have all prompted shifts in
patterns of restraint and debates about what violence is legitimate”.135 She notes
how experience from other conflicts has introduced the targeting of women and
120 Note that the concept of the “child” in this context is linked with cultural notions of “childhood” and not
with its legal definition.
121 See Human Rights Watch, “We Used to Be Brothers”: Self-Defense Group Abuses in Central Mali, 2018,
pp. 56–57; UNOCI, above note 1, para. 74; N. Nunn and R. Sánchez de la Sierra, above note 88, p. 10; ICC,
Katanga, above note 52, para. 1253.
122 N. Pendle, above note 16, p. 20.
123 N. Nunn and R. Sánchez de la Sierra, above note 88, p. 10; N. Wlodarczyk, above note 3, p. 79.
124 For example, among some cattle-keeper communities in South Sudan.
125 Heike Behrend, La guerre des esprits en Ouganda 1985–1996: Le mouvement du Saint-Espirit d’Alice
Lakwena, Éditions L’Harmattan, Paris, 1993, p. 125.
126 Torang Asadi, “’The Mai-Mai Rape’: Female Bodies and Collective Identities at War in the Eastern
Democratic Republic of Congo”, Journal of Religion and Violence, Vol. 2, No. 2, 2014.
127 N. Pendle, above note 16, p. 15.
128 N. Wlodarczyk, above note 3, p. 79.
129 N. Pendle, above note 16, p. 18.
130 Ibid.; N. Wlodarczyk, above note 3.
131 N. Wlodarczyk, above note 3, p. 81; UNOCI, above note 1, para. 13.
132 N. Wlodarczyk, above note 3, p. 160, fn. 66.
133 N. Nunn and R. Sánchez de la Sierra, above note 88, p. 10.
134 N. Wlodarczyk, above note 3, p. 81.
135 N. Pendle, above note 16, p. 14.
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children into the cattle-keepers’ imaginary of violence and how some actors try to
legitimize attacks against certain women and children by redefining their identities
as “enemies” and ignoring their identities as “women and children”.136
Despite all the challenges in defining and respecting the norms of restraint,
the importance of the existence of this normative framework and space to reflect on
the limits of warfare and “notions of humanity, dignity, life, and death”137 should
not be neglected.

Demobilization and reintegration into civilian life
In the aftermath of armed conflicts, spiritual beliefs play different roles in the
demobilization and reintegration into civilian life/return to civilian activities of
armed actors. Spirituality may serve as a factor of resilience or a coping
mechanism.138 Rituals may contribute to restoring relationships and “the social
balance”, including “harmony with the ancestors”.139 According to Granjo’s
research on post-war cleansing rituals in Mozambique, personal cleansing rituals
generally precede common ones, aiming to overcome the situation rather than to
attribute responsibility.140
Individuals associated with armed groups may be considered (by the
population and by the individuals themselves) to be “contaminated/polluted” and
hunted by the spirits for having witnesses or perpetrated violence or for having
being in contact with dead bodies.141 Such contamination is believed to lead to
spiritual distress and misfortune that can also affect those who are close to the
contaminated person; this belief may lead in turn to fear and stigmatization and
may hamper demobilization and reintegration efforts.142
Daxhelet and Brunet explain that before entering a centre that supports
children formerly associated with armed forces and groups, children handed over
their gris-gris.143 According to a study they conducted in the DRC, belief in the
power of fetishes may support children in reducing their anxiety and dissociating
them from the violence they have endured or committed during their

136
137
138
139

140
141

142
143

Ibid., p. 18.
Ibid., p. 21.
J. T. D. Kelly, L. Branham and M. R. Decker above note 12.
Paulo Granjo, “Back Home: Post-War Cleansing Rituals In Mozambique”, in B. Nicolini (ed.), above note
32, p. 281. See also Prudence Acirokop, Addressing the Potential and Limits of the “Mato Oput” Process as
a basis for Accountability, Justice and Reconciliation for Children in Northern Uganda, Innocenti Working
Paper, UNICEF, undated.
P. Granjo, above note 139.
See, for example, J. T. D. Kelly, L. Branham and M. R. Decker, above note 12, p. 9; Letha Victor and Holly
Porter, “Dirty Things: Spiritual Pollution and Life After the Lord’s Resistance Army”, Journal of Eastern
African Studies, Vol. 11, No. 4, 2017; Tim Allen et al., “What Happened to Children Who Returned from
the Lord’s Resistance Army in Uganda?”, Journal of Refugee Studies, Vol. 33, No. 4, 2020.
Grace Akello, Annemiek Richters and Rita Reis, “Reintegration of Former Child Soldiers in Northern
Uganda: Coming to Terms with Children’s Agency and Accountability”, Intervention, Vol. 4, No. 3,
2006, p. 235.
Marie-Laure Daxhelet and Louis Brunet, “La pensée magique chez les enfants soldats congolais: Un
processus défensif antitraumatique”, Criminologie, Vol. 47, No. 1, 2014, p. 261.
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involvement in the armed conflict.144 However, the same authors note that this
“dependency of the fetishes” may increase their anxiety in the process of
demobilization and reintegration.145

Concluding remarks
As explained in this article, far from being something anecdotal, spiritual beliefs play
a crucial role in shaping armed groups’ behaviour and framing warfare dynamics.
Spiritual beliefs can serve various strategic functions, including for mobilization
and legitimacy, organization and discipline, and motivation and intimidation. In
addition, spiritual beliefs may influence an armed group’s compliance with the
rules of war and the process of demobilization and reintegration of armed actors.
An important part of understanding armed conflicts and their aftermath is
to regard the different manifestations of spiritual beliefs as a subject for analysis and
critique and to understand how such beliefs impact the internal dynamics of armed
groups and their external relations, including with the State, other armed groups and
communities. This might help develop better strategies to renew armed actors’
commitment to abiding by IHL and international human rights law.
Scholars have examined the connections between witchcraft allegations and
violence,146 and the UN Human Rights Council has recently adopted a resolution on
the elimination of harmful practices related to accusations of witchcraft and ritual
attacks.147 Together with the work of scholars like Ranger, Behrend, Wlodarczyk
and Pendle on war and spiritual beliefs, these steps form a solid basis for
advancing our understanding of the impact of such beliefs in armed conflicts.
Understanding culturally specific practices and beliefs is a required step
towards better understanding the sources of influence under which armed actors
operate as individuals and groups. Unfortunately, often “mistaken opinions about
the beliefs and practices of others have led to inappropriate actions”.148 To avoid
misrepresenting, overestimating or underestimating their impact, a deeper and
more contextualized understanding of such beliefs and practices is required. It is
also important to translate this knowledge into action when interacting with
different actors involved and affected by armed conflict. So far, most of these
interactions have been intuitive and have relied heavily on individual sensitivity
to spiritual beliefs, and on personal academic or professional interest in
incorporating this spiritual dimension into working tools and practices.
A good understanding of these spiritual beliefs and their different
manifestations may support relevant actors in, at least, preparing field negotiations/
interventions/trainings with armed groups, identifying the right interlocutors, and
144
145
146
147
148

Ibid.
Ibid.
For example, B. Martinelli and J. Boujou (eds), above note 2.
HRC Witchcraft Resolution, above note 14.
Justin Bahunga, “Tackling Child Abuse Linked to Faith or Belief”, Every Child Journal, Vol. 3 No. 2, 2013,
p. 4.
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framing the context and language of interactions, as spiritual beliefs are displayed in
the way people frame their reality, build their narratives and communicate. More
evidence is therefore needed for a more comprehensive, empirically based set of
theoretical and practice-based tools on spiritual beliefs in armed conflict.
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Abstract
When hospitals are damaged or destroyed in armed conflict, the loss is far greater
than the physical structures: safe spaces are lost, health outcomes worsen and trust
in health institutions is undermined. Despite the legal protections afforded to
medical units under international humanitarian law (IHL), attacks on hospitals
are a recurring problem in armed conflict. In 2019, the Safeguarding Health in
Conflict Coalition documented more than 1,203 incidents of violence against
medical facilities, transports, personnel and patients in twenty countries. This
article examines investigations of four post-Second World War incidents of attacks
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on hospitals in armed conflicts in Vietnam, Bosnia and Herzegovina, Palestine and
Afghanistan, the role public advocacy campaigns played in bringing about these
investigations, and how national and international authorities can work together
to promote greater accountability for violations of IHL.
Keywords: international humanitarian law, laws of war, Geneva Conventions, attacks on hospitals,
violence against health care, protection, medical neutrality, Vietnam, Bosnia, Palestine, Kunduz,
Afghanistan, accountability, hospitals, armed conflict, war.

Introduction
Since the signing of the first Geneva Convention in 1864, a fundamental principle of
international humanitarian law (IHL) has been that “[t]he wounded and sick shall
be collected and cared for”.1 According to this principle, all wounded and sick
persons, including civilians and wounded combatants who are considered hors de
combat, are given a general protection.2 Geneva Convention IV (GC IV) on the
protection of civilians, along with customary IHL, extends protection to civilian
medical units where the wounded and sick are cared for, including hospitals.3
Any violation of this protection – including attacks “causing great suffering or
serious injury to body or health” of persons who are protected under IHL, or
leading to “extensive destruction and appropriation of property” that is likewise
protected – will be considered a “grave breach” or a “war crime” and could
potentially lead to individual criminal responsibility under international law.4
Despite this legal framework, countless attacks on hospitals in armed
conflicts around the globe are met with impunity. In 2019 alone, there were at
least 1,203 documented attacks in at least twenty countries.5 These attacks
included direct violence in the form of bombings and raids, and the withholding
of medical supplies.6 The vast majority of these attacks were not documented in a
systematic manner, and few have been litigated in domestic or international
criminal courts. Recent resolutions by the United Nations (UN) Security Council
and General Assembly have reiterated the importance of protecting health-care
1
2

3
4
5
6

Art. 3 common to the four Geneva Conventions.
Jean-Marie Henckaerts and Louise Doswald-Beck (eds), Customary International Humanitarian Law,
Vol. 1: Rules, Cambridge University Press, Cambridge, 2005 (ICRC Customary Law Study), Rule 110,
available at: https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1 (all internet references were
accessed in August 2021).
Ibid.; Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War of 12 August
1949, 75 UNTS 287 (entered into force 21 October 1950), Art. 20.
GC IV, Art. 147. All four Geneva Conventions of 1949 and Additional Protocol I (AP I) of 1977 set out
specific “grave breaches”, or criminal violations, in relation to such attacks.
Safeguarding Health in Conflict Coalition, Health Workers at Risk: Violence against Health Care, 10 June
2020, available at: www.safeguardinghealth.org/sites/shcc/files/SHCC2020final.pdf.
Ibid.
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delivery during conflict and the need for systematic data collection and analysis to
document those responsible for such attacks and their impact on civilian
populations.7
Because legal rules are effective only if they can be enforced, the lack of
accountability for these violations of IHL has led scholars to question the utility
of the law. However, in this paper we argue that IHL has actually grown stronger
in the past century and that the legal norms of IHL are now integrated into the
domestic laws of more States than ever before.8 That said, what are missing in
this paradigm are more frequent and thorough independent investigations and
advocacy to ensure accountability of those responsible for ordering or carrying
out attacks on hospitals.
In this article, we examine four attacks on hospitals and the extent to which
measures were taken to investigate and prosecute those responsible. We chose to
focus on hospitals rather than other categories of health-care services because
hospitals are most frequently named and identifiable, and the destruction of
infrastructure can result in long-term loss of health-care services for the
surrounding community. The four incidents discussed in this article are those
that occurred in Quynh Lap Hospital, Vietnam (1965); Koševo Hospital, Bosnia
and Herzegovina (1992); Al-Shifa Hospital, Palestine (2014); and Kunduz
Hospital, Afghanistan (2015). We selected these cases because they represent a
broad geographic and chronological range, they took place during either a noninternational or international armed conflict where IHL applied, and they
involved a public campaign to expose violations of IHL and/or were formally
investigated by a court or other legal mechanism.
The authors wish to acknowledge that in each case study, the attacks were
perpetrated by State parties, but in reality attacks on hospitals are frequently
perpetrated by non-State groups. It is important to note that while IHL certainly
applies to State actors, it would also apply if the perpetrator were a non-State
actor through customary international law and Article 3 common to the four
Geneva Conventions, and Additional Protocol II (AP II) where applicable.9
Additionally, medical units are protected in both international and noninternational armed conflicts, although the applicable legal rules differ slightly
depending on the classification of the conflict. As noted below, the nuances of
these legal rules are beyond the scope of this paper.
In each case study, we explored all publicly available literature, including
legal documents and critiques, advocacy reports, news media and scholarly
analysis. We also conducted open-ended interviews with jurists, military experts,
researchers and investigators affiliated with international organizations. These
interviews provided insights into the adequacy of legal responses taken in each of
7
8
9

UNSC Res. 2286, 3 May 2016.
International Committee of the Red Cross (ICRC), “Is the Law of Armed Conflict in Crisis and How to
Recommit to Its Respect?”, panel at the Conference on “Generating Respect for the Law”, 26 April 2016,
available at: www.icrc.org/en/event/law-armed-conflict-crisis-and-how-recommit-its-respect.
Waseem Ahmad Qureshi, “Applicability of International Humanitarian Law to Non-State Actors”, Santa
Clara Journal of International Law, Vol. 17, No. 1, 2019, p. 10.
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the cases. Our aim was to gain a historical perspective on how legal investigations of
these attacks were initiated and conducted, as well as the degree to which the
investigations promoted accountability. We also sought to understand whether
public campaigns calling for accountability for such attacks promoted more
robust investigatory responses from institutions mandated to enforce IHL. We
chose to focus on cases where criminal accountability was pursued, but wish to
recognize that investigations into attacks may also pursue other purposes, such as
developing guidelines and procedures for the systematic documentation of attacks
on hospitals.
Our case studies reveal three pressing needs that the international
community should address in order to promote greater adherence to IHL. First,
to promote accountability, national and international investigations into attacks
on hospitals and other violations of IHL must be conducted in an independent,
robust and transparent manner. Second, there is a need for greater civil society
engagement and publicity to press for investigations into violations of IHL.
Without public awareness or calls for investigations by both local and
international organizations, accountability is far less likely to occur. For example,
with the advance of mobile technologies and social media, a growing number of
civil society organizations have begun conducting investigations using publicly
available online data in an effort to document and publicize attacks on hospitals
in armed conflict. Finally, where possible, international or national actors should
pursue criminal prosecutions for such attacks.

Applicable law
What follows is an overview of the protection afforded to hospitals under IHL. The
authors wish to note that this section provides only a high-level overview of the
applicable law, since this article focuses on an analysis of four historical case
studies. Other scholars have undertaken a deeper analysis of IHL and
international human rights law issues surrounding hospitals, other health-care
facilities, and health-care personnel.10
As mentioned above, medical units such as hospitals are afforded
protection under IHL; however, this protection is not absolute.11 When hospitals
are used outside of a humanitarian function, their protection may be lost.12
For example, if hospitals are “used to commit, outside their humanitarian duties,
acts harmful to the enemy”, then attacks against them are not expressly
10 See Alexander Breitegger, “The Legal Framework Applicable to Insecurity and Violence Affecting the
Delivery of Health Care in Armed Conflicts and Other Emergencies”, International Review of the Red
Cross, Vol. 95, No. 889, 2014.
11 Alma Baccino-Astrada, Manual on the Rights and Duties of Medical Personnel in Armed Conflicts, ICRC
and League of Red Cross and Red Crescent Societies, Geneva, 1982, p. 32.
12 ICRC, Commentary on the First Geneva Convention: Convention (I) for the Amelioration of the Condition
of the Wounded and Sick in Armed Forces in the Field, 2nd ed., Geneva, 2016 (ICRC Commentary on
GC I), Art. 21, para. 1842, available at: https://tinyurl.com/25cb6v2p.
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prohibited, so long as the attacks also conform to the rules on proportionality and
precaution.13 While other scholarly articles more thoroughly explore the notion of
“acts harmful to the enemy” under IHL,14 this paper does not explore the legal
notion fully. It is sufficient to understand that hospital misuse – such as using a
hospital to gain a military advantage or to shield military objectives from attack –
removes the protection for hospitals under IHL. Article 19 of GC IV states that
hospitals shall not lose their protections under IHL “unless they are used to
commit, outside their humanitarian duties, acts harmful to the enemy”. Examples
of such acts include “the use of a hospital as a shelter for able-bodied combatants
or fugitives, as an arms or ammunition store, as a military observation post, or as
a centre for liaison with fighting troops”. These transgressions can lead to the
withdrawal of protection.15
Under IHL, “attacks” are defined as “acts of violence against the adversary,
whether in offence or in defence”.16 All parties to an armed conflict have a legal duty
to “respect and ensure respect for” IHL.17 While the laws proscribing attacks on
hospitals are clearly defined in IHL, the mechanisms and protocols for
investigating alleged attacks are less clear. The duty to respond to alleged
violations of IHL can come from various sources, including human rights law,
international criminal law, laws governing States’ responsibilities, and IHL itself.
This paper focuses on the duty to examine and investigate under IHL, since the
incidents we examine took place in situations of armed conflict where IHL is
considered lex specialis – the law governing a specific subject matter.18
The scope of this duty is important – the duty to examine and investigate is
only triggered when there is an alleged violation that could rise to the level of a
“grave breach” of IHL or a war crime.19 However, some attacks on civilians or
13 GC IV, Art. 19; Protocol Additional (II) to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of Non-International Armed Conflicts, 1125 UNTS 609, 8 June 1977 (entered into
force 7 December 1978) (AP II), Arts 9–11, 13; ICRC Customary Law Study, above note 2, Rules 25–29;
Dustin A. Lewis, Naz K. Modirzadeh and Gabriella Blum, Medical Care in Armed Conflict: International
Humanitarian Law and State Responses to Terrorism, Harvard Law School Program on International Law
and Armed Conflict, 8 September 2015, p. 5.
14 See Robert Kolb and Fumiko Nakashima, “The Notion of ‘Acts Harmful to the Enemy’ under
International Humanitarian Law”, International Review of the Red Cross, Vol. 101, No. 912, 2019.
15 Jean Pictet (ed.), Commentary on the Geneva Conventions of 12 August 1949, Vol. 4: Geneva Convention
(IV) relative to the Protection of Civilian Persons in Time of War, ICRC, Geneva, 1958, Art. 19, pp. 154,
200. See also ICRC, Basic Rules of the Geneva Conventions and Their Additional Protocols, Geneva, 1988,
available at: www.icrc.org/en/publication/0365-basic-rules-geneva-conventions-and-their-additionalprotocols; R. Kolb and F. Nakashima, above note 14.
16 Protocol Additional (I) to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts, 1125 UNTS 3, 8 June 1977 (entered into force 7 December
1978) (AP I), Art. 49(1).
17 Art. 1 common to the four Geneva Conventions.
18 A. Breitegger, above note 10; ICRC, “Glossary: Lex Specialis”, How Does Law Protect in War?, available at:
https://casebook.icrc.org/glossary/lex-specialis.
19 In contemporary international law, “grave breaches” only apply to international armed conflict, but war
crimes can be committed in both international and non-international armed conflicts. Geneva
Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in
the Field of 12 August 1949, 75 UNTS 31 (entered into force 21 October 1950) (GC I), Art. 49; ICRC
Customary Law Study, above note 2, Rule 158: States must investigate war crimes allegedly committed
by their nationals or armed forces, or on their territory, and if appropriate, prosecute the suspects.
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civilian objects, even if they result in death or injury, may nevertheless be lawful
under IHL. For example, if a hospital were in fact to be misused, an attack on
that hospital would not necessarily rise to the level of a war crime and would not
need to be investigated.20 Nevertheless, the attacker must still prove that the
hospital was misused, presumably through an investigation.21 Furthermore, in
case of doubt, there should be a presumption of civilian status.22
Although the duty to investigate is clear, the law does not require States to
investigate alleged war crimes, and nor does it specify exactly how they should do so.
For example, Article 90 of Additional Protocol I (AP I) provides for the
establishment of an international fact-finding commission (called the
International Humanitarian Fact-Finding Commission, or IHFFC), which could
“inquire into any facts alleged to be a grave breach” of the Geneva
Conventions.23 State Party adherence to Article 90 means recognizing the
competence of the IHFFC to investigate allegations by another party. However,
State Party adherence to Article 90 is optional: out of the 179 States that have
signed AP I, only seventy-seven have made a declaration accepting the IHFFC’s
competence to investigate alleged breaches.24 More recently, in May 2016, the UN
Security Council adopted Resolution 2286, which condemns attacks on hospitals
and
strongly urges States to conduct, in an independent manner, full, prompt,
impartial and effective investigations within their jurisdiction of violations of
International Humanitarian Law related to the protection of the wounded
and sick, medical personnel and humanitarian personnel exclusively engaged
in medical duties.25
However, the Syrian American Medical Society (SAMS) and other organizations
have questioned the usefulness of this resolution, which has no legal power to
require such investigations.26 In fact, after Resolution 2286 was passed, SAMS
reported that the rate of attacks on hospitals and health workers in Syria
increased by 89%.27
20 Public Commission to Examine the Maritime Incident of 31 May 2010 (Turkel Commission), Israel’s
Mechanisms for Examining and Investigating Complaints and Claims of Violations of the Laws of
Armed Conflict According to International Law, Second Report, February 2013, p. 102, available at:
www.hamoked.org/files/2013/1157610_eng.pdf; GC IV, Art. 146.
21 AP I, Art. 52(2). A belligerent has the burden of establishing in a definite manner that an armed attack was
launched against it by a specific attacker and that its response was necessitated as a matter of last resort. It
also must establish that its targets are lawful. See, for example, International Court of Justice, Oil Platforms
(Islamic Republic of Iran v. United States of America), Judgment, 6 November 2003, ICJ Reports 90, para. 51.
22 AP I, Art. 52(3).
23 Ibid., Art. 90: “An International Fact-Finding Commission … consisting of fifteen members of high moral
standing and acknowledged impartiality shall be established to inquire into any facts alleged to be a grave
breach as defined in the 1949 Geneva Conventions and AP I or other serious violation of the 1949 Geneva
Conventions or of AP I.”
24 Ibid.
25 UNSC Res. 2286, 3 May 2016.
26 SAMS, The Failure of UN Security Council Resolution 2286 in Preventing Attacks on Healthcare in Syria, 11
January 2017, available at: www.sams-usa.net/wp-content/uploads/2017/03/UN-fail-report-07-3.pdf.
27 Ibid.
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With this understanding of the key legal obligations involved, we now
examine four cases that illustrate how States have investigated alleged attacks on
hospitals over the past five decades.

Case studies: Vietnam, Bosnia and Herzegovina, Palestine and
Afghanistan
In each case study, we examine the context of the attack; international reactions –
including publicity campaigns – to the attack; what formal investigation(s), if any,
were carried out; and the outcomes. We include details from the literature review
and insights from our key informant interviews where possible, and conclude
with a critical review of the findings and their impact on IHL.

Quynh Lap Hospital, Vietnam
During the Vietnam War, the United States conducted widespread attacks in
populated areas, which in some cases hit civilian infrastructure and hospitals.28
These attacks were part of a broader strategy to erode civilian order and the
morale of the North Vietnamese army.29 Declassified US Air Force manuals that
were released after the Vietnam War show that hospitals, schools and churches
were listed as “psycho-social targets”.30 A former US Army intelligence specialist
explained that hospitals were rated highly as strategic targets because they were
often protected by company- or battalion-sized troop units. So “the bigger the
hospital” – i.e., the higher the military gain – “the better it was to attack”.31
One such attack took place on the night of 12 June 1965, when US planes
bombed the Quynh Lap leprosarium, the largest centre for the research and
treatment of leprosy in the Democratic Republic of Vietnam (DRV), constructed
on an isolated island far removed from other civilians and industrial centres. The
entire health-care complex consisted of 160 buildings and treated as many as
2,600 patients at any given time.32 The complex was well recognized by the
international community as a health-care facility and was prominently marked
with the red cross emblem, the international emblem of health services.33
After the initial attack on 12 June, the health workers did not immediately
evacuate the patients since they believed the attack must have been a mistake
and that US forces would soon realize they had attacked a health-care
28 John Duffett and Bertrand Russell, Against the Crime of Silence: Proceedings of the Russell International
War Crimes Tribunal, Bertrand Russell Peace Foundation, London, 1967, p. 181.
29 Marvin E. Gettleman et al., Vietnam and America: A Documented History, Grove Press, New York, 1995,
p. 464.
30 Ibid.
31 Greg Grandin, “In Vietnam War US Deliberately Bombed Hospitals”, History News Network, 5 October
2015, available at: https://historynewsnetwork.org/article/160863.
32 Peter Limqueco, Peter Weiss and Ken Coates, Prevent the Crime of Silence, Allen Lane, London, 1971,
p. 98.
33 J. Duffett and B. Russell, above note 28, p. 181.
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facility.34 However, over the next ten days, US forces continued to attack the
leprosarium with rockets, machine guns and cannon fire.35 The US air raids
destroyed approximately one third of the buildings in the health-care complex.36
The patients at Quynh Lap were forced to evacuate to caves located 6
kilometres from the leprosarium. The attacks killed 139 patients and nine medical
personnel, wounded approximately 1,000 people, and deprived more than 2,000
patients of medical care.37 Further investigations also found white phosphorous, a
deadly chemical historically utilized as a weapon and sometimes as a
smokescreen, at the site.38

Investigations and outcomes
On 14 July 1965, the DRV Ministry of Public Health issued a public statement
denouncing these attacks on a clearly defined health-care facility that bore the red
cross symbol.39 A week later, the president of the Red Cross Society of the DRV,
Vu Dinh Tung, sent a letter to the president of the International Committee of
the Red Cross (ICRC), Samuel Alexandre Gonard, claiming that the United States
had violated IHL by bombing hospitals and using chemical weapons. The letter
referred specifically to the attacks on the Quynh Lap leprosarium as “grave
crimes”.40 The letter also described the attacks as deliberate and insisted that they
could not have been part of any military objective, since “the [Johnson
government] cannot claim there was any confusion that our hospitals clearly
carried the symbol of the Red Cross on their doors or on their roofs”.41 Since the
United States had signed and ratified GC IV, which designates civilian hospitals
as objects benefiting from special protection,42 Tung urged the ICRC to address
these violations. Despite the outcry, US planes returned on 22 July and attacked
new buildings in the Quynh Lap health-care complex, killing thirty-four and
wounding thirty more individuals.43
In response to the earlier letter, the US Mission to International
Organizations sent a letter on 24 September 1965 to Gonard denying the
allegations that US aircraft had bombed medical facilities in Vietnam or
employed toxic chemical products.44 The letter indicated that a “most careful
investigation by the United States Government indicates that United States
aircraft attacked no targets we could identify as medical facilities”.45 However, the
34
35
36
37
38
39
40
41
42
43

Ibid.
Ibid.
Ibid., p. 182.
P. Limqueco, P. Weiss and K. Coates, above note 32, p. 159.
Ibid.
Ibid., p. 159.
Letter from Vu Dinh Tung to Samuel Alexandre Gonard, 21 July 1965.
Ibid.
GC IV, Art. 18.
John Gerassi and Conor Cruise, North Vietnam: A Documentary, George Allen and Unwin, London, 1968,
p. 99; GC IV, Art. 18.
44 Letter from US Mission to International Organizations to Samuel Alexandre Gonard, 24 September 1965.
45 Ibid.
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letter did not describe how this investigation had been conducted, or by whom.46
Moreover, the letter justified the attacks by stating that the locations mentioned –
including Quynh Lap – had been “identified from a variety of military intelligence
sources as the location of military installations”.47 The letter also claimed that the
US government had photographs showing that the “medical installations were
not marked by distinctive Red Cross emblems clearly visible from the air as
required by the Geneva Conventions and that they were placed in close proximity
to military targets in violation of the conventions”.48 The letter urged the ICRC
to conduct an on-the-ground investigation to examine whether “all medical
facilities were properly marked and verified, and that such facilities were not
located with military establishments”.49 The results of this investigation were not
publicly available at that time.
In 1966, British philosopher and Nobel Prize winner Bertrand Russell
organized a private independent tribunal to investigate and evaluate US foreign
policy and military intervention in Vietnam. The commission, called the Russell
Tribunal, also included French philosopher and writer Jean-Paul Sartre and was
conducted in two sessions. The Russell Tribunal’s final report described the
bombing of the leprosarium at Quynh Lap and concluded that attacks on DRV
health-care facilities amounted to “U.S imperialist aggression in Vietnam [that]
breaks all rules of health recognized by the world”.50 While the Russell Tribunal
brought international attention to the conflict, it had no legal authority to
determine individual liability, and was largely ignored by the US authorities.
Because the Tribunal was not a government body or a treaty organization, it had
neither the legal authority nor the means to carry out a formal investigation,
let alone render a verdict.51
After the Vietnam War officially ended in 1973, the Senate Armed Services
Committee established a commission to investigate the conduct of the air war in
Vietnam. Another former US Army intelligence specialist, Alan Stevenson,
testified that he had routinely listed hospitals as targets during the war.52 In fact,
as mentioned above, the classified US Air Force bombing manual defined
hospitals, schools and churches as “psycho-social targets” useful for the
destruction of civilian order and morale.53 Despite this testimony, the
commission did not extrapolate intention on the part of the US forces to
46
47
48
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50
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Ibid.
Ibid.
Ibid.
Ibid.
J. Duffett and B. Russell, above note 28, p. 181.
US Senate, “About Investigations”, available at: www.senate.gov/about/powers-procedures/investigations.
htm. The authority of Congress to investigate is an implied constitutional power. Since its earliest
investigations, Congress has availed itself of the power of inquiry in order to inform the public and to
write good legislation. Courts in the United States have broadly construed congressional powers to
conduct investigations. See also Cody J. Foster, “Did America Commit War Crimes in Vietnam?”,
New York Times, 1 December 2017, available at: www.nytimes.com/2017/12/01/opinion/did-americacommit-war-crimes-in-vietnam.html.
52 G. Grandin, above note 31.
53 M. E. Gettleman et al., above note 29, p. 464.
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deliberately target hospitals. The commission thus did not result in any prosecutions
or convictions directly related to aerial attacks on health care.

Discussion
While it is clear that US air raids in Vietnam resulted in attacks on hospitals and,
subsequently, some attempts at a public trial, there was no overwhelming public
outcry or awareness about these specific attacks. The North Vietnamese Red
Cross attempted to raise awareness of these attacks, but the statements and
correspondence were not made public at the time.54 The correspondence
illustrates an important awareness and recognition by both the United States and
the DRV of the alleged IHL violations, but despite this awareness, neither party
conducted formal independent investigations.
The Vietnam War marked an important historical turning point where civil
society began to question State actions during wartime and demand impartial
information. Developments in photographic journalism helped civil society
groups investigate and document later situations of armed conflict.55 Although
there is no question that civil society became emboldened after Vietnam to call
for investigations and State accountability for alleged violations of the law in war,
this case study suggests that even with publicity campaigns, general public
awareness of violations of IHL is limited and future campaigns may be more
successful if they directly advocate for formal investigations.
Formal governmental engagement and independent investigations are
critical to acknowledging these incidents and holding perpetrators accountable.
The Quynh Lap Hospital case study illustrates the importance of independent
and transparent investigations for all alleged violations of IHL. Although the US
Mission to International Organizations claimed it had conducted a “most careful
investigation”, the US government did not indicate how it reached the conclusion
that none of the air strike targets were identifiable as medical facilities.56 The
authors acknowledge that the means of verifying lawful military targets have
become more sophisticated since the Vietnam War and that the lack of a robust
investigation into these attacks may have been due in part to the lack of evidence
available at the time. Even so, accountability mechanisms in this case were
inadequate. While the Senate investigation raised public awareness about US
attacks on health-care facilities, it was not conducted in a systematic process. And
while the Russell Tribunal attempted to promote awareness,57 it lacked legal
authority and resources and, in our view, may have even undermined efforts to
press for a more formal accountability mechanism.

54 These letters are now publicly available in the ICRC archives at: www.icrc.org/en/archives.
55 Susan D. Moeller, Shooting War: Photography and the American Experience of Combat, Basic Books,
New York, 1989.
56 Ibid.
57 Marcos Zunino, “Subversive Justice: The Russell Vietnam War Crimes Tribunal and Transitional Justice”,
International Journal of Transitional Justice, Vol. 10, No. 2, 2016.
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Koševo Hospital, Bosnia and Herzegovina
Ethnic tensions in the Republic of Bosnia and Herzegovina came to a head after the
country declared independence in 1992. Serb nationalists, who opposed
independence, formed the Army of the Republika Srpska (Vojske Republike
Srpske, VRS) and attacked Bosnian Muslim and Croat enclaves inside the capital
city of Sarajevo in April 1992, beginning what came to be known as the Siege of
Sarajevo.58 The VRS encircled most of the city, blocking humanitarian aid,
including food, water, electricity, heating fuel and medicine, and targeted civilian
sites, including homes, schools and medical complexes.59 Reports indicate that
over the course of the four-year siege, the VRS carried out an average of 329
distinct attacks each day on the city, using snipers, artillery, tanks and small
arms.60 The siege officially ended in December 1995 when NATO forces brokered
a peace agreement.
Between 1992 and 1995, the VRS repeatedly shelled Koševo Hospital, the
main medical facility in Sarajevo (which still functions today).61 By early 1993,
the hospital had been shelled a total of 172 times.62 A UN commission tasked
with investigating violations of IHL in the Balkan conflict reported in 1994 that
“as the hospital is clearly visible from Bosnian Serb positions, at least some of
those impacts must be considered intentional”.63
According to Asim Haračić, a surgical resident at Koševo during the siege,
the hospital’s trauma unit, located on the third floor of the hospital, served as many
as fifty to 100 wounded civilians a day, most of whom were suffering from burn
injuries and gunshot wounds.64 Dr Haračić recalled that during the worst times
of the conflict, when there was no ceasefire, ten to fifteen patients would die each
day as a direct result of attacks. On several occasions, the hospital was forced to
close or move some of its surgical team underground to avoid the shelling.65 One
of the most flagrant military attacks on the Koševo Hospital clinic complex took
place in May 1992, when Bosnian Serb forces repeatedly shelled the children’s
clinic at close range from their position 50 metres from the clinic.66

58 Sylvia Poggioli, “Two Decades after Siege, Sarajevo Still a City Divided”, National Public Radio, 5 April
2012, available at: www.npr.org/2012/04/05/150009152/two-decades-after-siege-sarajevo-still-a-citydivided. See also “Balkans War: A Brief Guide”, BBC News, 18 March 2016, available at: www.bbc.
com/news/world-europe-17632399.
59 International Criminal Tribunal for the former Yugoslavia (ICTY), Prosecutor v. Galić, Case No. IT-98-29T, Indictment, 26 March 1999, p. 2, available at: www.icty.org/x/cases/galic/ind/en/gal-ii990326e.pdf.
60 Ibid., p. 1.
61 Physicians for Human Rights, Medicine under Siege in the Former Yugoslavia: 1991–1995, May 1996, p. 82.
62 Ibid.
63 UN Commission on Human Rights, Situation of Human Rights in the Territory of the Former Yugoslavia:
Fifth Periodic Report, UN Doc. E/CN.4/1994/47, 17 November 1993, available at: https://digitallibrary.un.
org/record/176946?ln=en.
64 Telephone interview with Asim Haračić, November 2018.
65 Ibid.
66 Ibid.
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Investigations and outcomes
In March 1992, the UN dispatched peacekeeping forces with the hope of
discouraging future attacks by Serbian forces.67 However, the UN could not
protect its own vehicles or supplies and was forced to evacuate the city in May
1992.68 While the peacekeepers were seen as ineffective, the UN did establish a
commission of experts to investigate and collect evidence of “grave breaches of
the Geneva Conventions and other violations of humanitarian law”.69 The
commission collected evidence from news agencies and human rights
organizations, including Physicians for Human Rights. Following the
commission’s First Interim Report at the end of 1992, the UN Security Council
established the International Criminal Tribunal for the former Yugoslavia (ICTY)
to investigate and prosecute war crimes and other serious crimes in the former
Yugoslavia.70 Six years later, the ICTY charged General Stanislav Galić, the
commander of the VRS Sarajevo-Romanija Corps, with the war crime of
terrorizing a civilian population.71 Critically, the ICTY’s chief prosecutor did not
bring a separate charge for the crime of attacking a medical facility.
The defence claimed that civilian losses were “unavoidable” and “collateral
to legitimate military actions”.72 In particular, Galić asserted that he never ordered
the direct shelling of Koševo Hospital, only the surrounding area, and only “as a
response to … military activities from that area”, which made it a legitimate
military target.73 The Trial Chamber dismissed these claims. It concluded that
only a small fraction of the incidents could have been accidents and added that
the attacks had “no discernable significance in military terms”.74 It based this
finding on ten witness testimonies and a number of UN reports testifying to
thirteen specific attacks on the hospital, acknowledging that there were
“numerous other times” between 1992 and 1995 that the hospital or its grounds
had been shelled.75 However, the Trial Chamber did find evidence that mortar
fire had come from “the hospital grounds or its vicinity”.76 Later the Appeals
Chamber held that at least some of the attacks were justified where the hospital
had been used “as a base from which to fire at Galić’s forces”. The Chamber
concluded that this “fire from the hospital turned it into a target” but clarified
that this type of misuse did not turn a protected facility into a permanent
67
68
69
70
71

72
73
74
75
76

Physicians for Human Rights, above note 61, p. 18.
Ibid., p. 18.
UNSC Res. 780, 6 October 1992.
UNSC Res. 808, 22 February 1993.
ICTY, Galić, above note 59. The ICTY charged the crime of terrorizing the civilian population on the basis
of Article 51(2) of AP I and Article 13(2) of AP II, both of which state that “the civilian population as such,
as well as individual civilians, shall not be the object of attack. Acts or threats of violence, the primary
purpose of which is to spread terror among the civilian population, are prohibited.”
ICTY, Prosecutor v. Galić, Case No. IT-98-29-T, Summary of Judgment (Trial Chamber), 5 December
2003, available at: www.icty.org/x/cases/galic/tjug/en/031205_Gali_summary_en.pdf.
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military target – rather, the hospital remained a legitimate target “only as long as it
[was] reasonably necessary for the opposing side to respond to the military
activity”.77 The Appeals Chamber judgment also articulated conditions that do
not deprive medical units of their special protected status, including if they are
used to treat sick and wounded combatants and if arms are present inside the
units.78
On 5 December 2003, the ICTY convicted Stanislav Galić of ordering
“attacks on civilians and acts of violence with the primary aim of spreading terror
among the civilian population” under Article 3 of the ICTY Statute.79 Galić was
sentenced to life imprisonment. However, the ICTY Trial Chamber did not
pursue further prosecutions associated with attacks on hospitals during the siege,
and no separate charge for the crime of attacking a medical unit was ever
brought. While this may have been a decision based on prosecutorial discretion,
it reflects a missed opportunity to underscore the importance of protecting
hospitals.

Discussion
While the Galić conviction was one of the few made by an international tribunal for
violations of IHL, the verdict made only passing reference to attacks on Koševo
Hospital during the Siege of Sarajevo. Instead, the ICTY considered the attacks as
part of the broader campaign of terrorizing the civilian population, not separately
as an attack on “an object enjoying special protection under IHL”.80 It is not
clear why the ICTY did not pursue a separate prosecution for the attacks on
Koševo Hospital. Perhaps this decision was in part due to the fact that the
Tribunal could not establish that the hospital was never misused, since at one
point, mortar fire did come from “the hospital grounds or its vicinity”.81 The
Appeals Chamber considered a variety of sources, including eyewitness reports
from UN military observers, and did conclude that while the hospital was at
times misused, some of the attacks on the hospital were illegitimate attacks on
civilians.82 A prosecution for targeting the hospital would have to address the
timing of the misuse and the attacks, and make a determination about when
exactly the hospital regained its special protected status, which may have been
difficult. Perhaps the ICTY did not want to separate and classify attacks on
hospitals from generally protected civilian objects. Perhaps, also, the prosecutors
chose to include this attack in the broader charge of “terrorizing a civilian
population” which addressed the full extent of violence against civilians.
77 ICTY, Prosecutor v. Galić, Case No. IT-98-29-T, Judgment (Appeals Chamber), 30 November 2006, p. 154,
available at: www.icty.org/x/cases/galic/acjug/en/gal-acjud061130.pdf.
78 Ibid., p. 147.
79 Natalino Ronzitti, “Protected Areas”, in Andrew Clapham, Paola Gaeta and Marco Sassòli (eds), The 1949
Geneva Conventions: A Commentary, Oxford University Press, Oxford, 2015, p. 385.
80 Elżbieta Mikos-Skuza, “Hospitals”, in A. Clapham, P. Gaeta and M. Sassòli (eds), above note 79, p. 227.
81 Ibid.
82 ICTY, Galić, above note 77, p. 150.
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Nevertheless, the Galić conviction fell short of sending a strong signal about
the special protected status of hospitals. As the prosecution argued, the deliberate
assaults on medical care and facilities should be considered as violations of the
laws of the war and should be prosecuted alongside murder and other crimes.83
While Galić was not charged specifically for his attacks on Koševo Hospital, the
Tribunal did advance the law protecting hospitals by clarifying the types of
hospital misuse that can and cannot justify attacks.84 It also reinforced the legal
rule that one instance of hospital misuse does not justify making a hospital a
permanent military target.
The Galić case illustrates how UN commissions, working with international
human rights organizations, can document attacks on hospitals and bring these
violations to the attention of judicial authorities. The case also reveals how
investigations into violations of IHL became more impartial and transparent as
tribunals, such as the ICTY, were established. Additionally, the Galić trial is
important because it was one of the few successful prosecutions by an
international tribunal for war crimes related to attacks against hospitals. Though
it did not bring direct accountability for attacking health care, the Appeals
Chamber’s decision clarified the notion of hospital misuse and reinforced the
gravity of such a crime. These outcomes support the importance of criminal
accountability for violations of IHL.

Al-Shifa Hospital, Palestine
After Hamas, a Palestinian Sunni-Islamic organization, won the Palestinian
legislative election in 2007, Israel, in an attempt to crack down on what it
considered a terrorist group, began a blockade of the Gaza Strip, which
undermined the local economy and severely restricted the rights of Palestinians.85
In the summer of 2014, widespread protests and violent clashes ensued between
organized armed groups based in the Gaza Strip and the Israeli Defense Forces
(IDF).86 Palestinian forces launched rockets into Israel in June and July 2014, and
IDF forces retaliated by launching Operation Protective Edge on 7 July 2014. The
IDF’s stated objective was to attack Hamas and destroy its military capabilities.
The hostilities lasted fifty-one days, resulting in more than a thousand deaths and
widespread destruction of the Gaza Strip.87
On 28 July 2014, Israeli forces bombed Al-Shifa Hospital, the main referral
hospital for the Gaza Strip. At the time of the attack, a surgical team with Doctors
Without Borders (Médecins Sans Frontières, MSF) was working in the hospital.
83 ICTY, Prosecutor v. Galić, Case No. IT-98-29-PT, Prosecution Pre-Trial Brief, 23 October 2001, available
at: www.icty.org/x/cases/galic/pros/en/011023.pdf.
84 E. Mikos-Skuza, above note 80, p. 227.
85 Human Rights Council, Report of the Independent Commission of Inquiry on the 2014 Gaza Conflict, UN
Doc. A/HRC/29/52, 24 June 2015, p. 5.
86 Ibid.
87 “UN Report Cites Possible War Crimes by both Israel and Palestinian Groups in 2014 Gaza Conflict”, UN
News, 22 June 2015, available at: https://news.un.org/en/story/2015/06/502282-un-report-cites-possiblewar-crimes-both-israel-and-palestinian-groups-2014.
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Shortly afterwards, MSF condemned the attack, calling it “completely unacceptable
and a serious violation of International Humanitarian Law”.88 The MSF head of
mission in the Occupied Palestinian Territories stated that “[w]hatever the
circumstances, health facilities and medical staff must be protected and respected.
But in Gaza today, hospitals are not the safe havens they should be.”89
The IDF also bombed three other hospitals in Gaza: the European General
Hospital, Beit Hanoun Hospital and Al-Aqsa Hospital, a 190-bed government
hospital that was treating civilians who had sought safety inside the facility.90
Israel justified these attacks, specifically its attack on Al-Shifa Hospital, by
claiming that Hamas had established a “large underground bunker equipped with
sophisticated communications equipment” underneath the hospital,91 which
would qualify as an “act harmful to the enemy”. The same day, one hour after
Al-Shifa was attacked, another strike landed near the hospital and hit Al-Shati
refugee camp. This strike killed ten Palestinians, nine of them children.92 Israel
denied responsibility for the attack and instead blamed the attack on Hamas. The
IDF later released a statement saying:
Al-Shifa hospital was struck by a failed rocket attack launched by Gaza terror
organizations. A barrage of three rockets that were aimed towards Israel,
struck the hospital. At the time of the incident there was no Israeli military
activity in the area surrounding the hospital whatsoever.93
That same day, the official IDF Twitter account stated: “A short while ago, terrorists
in Gaza fired rockets at Israel. 1 of them hit Al-Shifa Hospital in Gaza. The other hit
Al-Shati refugee camp.”94 These conflicting reports, first justifying and then denying
the attacks, were never properly investigated.

Investigations and outcomes
Following the conflict in the summer of 2014, then UN Secretary-General Ban KiMoon criticized the “low rate of investigations” into the alleged violations of IHL in
the Gaza Strip.95 Various human rights groups in Israel, including B’Tselem, have
88 MSF, “Gaza: MSF Strongly Condemns Attack on Al Shifa Hospital”, 29 July 2014, available at: https://
doctorswithoutborders.org/what-we-do/news-stories/news/gaza-msf-strongly-condemns-attack-al-shifahospital.
89 Ibid.
90 Julie Webb-Pullman et al., “Attack on a Hospital in the Gaza Strip: A Descriptive Study”, The Lancet, Vol.
391, Special Issue 1, 21 February 2018.
91 Lucy Westcott, “Who Fired on Gaza’s Shifa Hospital?”, Newsweek, 30 July 2014, available at: www.
newsweek.com/mysterious-case-gazas-al-shifa-hospital-262086.
92 Kia Makarechi, “Who’s Responsible for Bombing Near Gaza’s Al-Shifa Hospital?”, Vanity Fair, 28 July
2014, available at: www.vanityfair.com/news/politics/2014/07/gaza-shifa-hospital-bombing.
93 L. Westcott, above note 91.
94 Israeli Defense Forces (@IDF), Twitter, 28 July 2014, 10:56 AM, available at: https://twitter.com/IDF/
status/493787191621849088.
95 UN, “UN Note to Correspondents in Response to a Question Raised at the Noon Briefing on the Israeli
Investigations into Events in Gaza in 2014”, 25 August 2016, available at: www.un.org/sg/en/content/sg/
note-correspondents/2016-08-25/note-correspondents-response-question-raised-noon-briefing.
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criticized the inadequacy of Israeli military investigations.96 A year later, the Office
of the United Nations High Commissioner for Human Rights set up an Independent
Commission of Inquiry to investigate whether war crimes had been committed in
Gaza. Israel did not cooperate with the Commission or allow the UN to conduct
investigations in Israel or the Gaza Strip. As a result, the Commission had to base
its report on written testimony and hundreds of witness interviews conducted
remotely. The Commission’s report, released in June 2015, found evidence that
both parties to the conflict may have committed war crimes.97
The Commission found that Israeli forces conducted more than 6,000 air
strikes during Operation Protective Edge, firing approximately 50,000 tank and
artillery shells and killing 1,462 Palestinian civilians – a third of whom were
children.98 In addition to the civilian casualties, there was enormous destruction
of civilian infrastructure, including seventy-three medical facilities and many
ambulances.99
Notably, the report did not look specifically into the attack on Al-Shifa
Hospital; rather, the Commission examined several incidents, “including attacks
on shelters, hospitals and critical infrastructure, in which artillery was used”.100 It
found that the use of “weapons with wide-area effects” against “targets in the
vicinity of specifically protected objects (such as medical facilities and shelters)”
could violate the principle of distinction.101 The report added that “depending on
the circumstances, indiscriminate attacks may qualify as a direct attack against
civilians, and may therefore amount to a war crime”.102 Further, the Commission
found that Israeli
political and military leadership did not change its course of action, despite
considerable information regarding the massive degree of death and
destruction in Gaza, [which] raises questions about potential violations of
International Humanitarian Law by these officials, which may amount to war
crimes.103
In particular, the Commission took issue with the indiscriminate nature of many of
Israel’s attacks on civilian infrastructure.104 The report called on all parties to
respect IHL, especially the principles of distinction and proportionality. In not
specifically reporting on findings for each hospital that was attacked, the
Commission may have tried to balance the investigation and avoid individual
scapegoating, but ultimately may have limited the strength of the evidence.

96 B’Tselem, Whitewash Protocol: The So-Called Investigation of Operation Protective Edge, September 2016,
available at: www.btselem.org/publications/summaries/201609_whitewash_protocol.
97 Human Rights Council, above note 85, p. 19.
98 Ibid., p. 6.
99 Ibid.
100 Ibid., p. 6.
101 Ibid., p. 7.
102 Ibid., p. 12.
103 Ibid., p. 20.
104 Ibid., p. 12.
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Following the Commission’s report, Human Rights Watch called for the
International Criminal Court (ICC) to open a formal investigation into whether
war crimes had been committed by either party during the conflict.105 On 16
January 2015, the Office of the Prosecutor at the ICC opened a preliminary
examination of the situation, in order to establish whether the Rome Statute
criteria for opening an investigation were met.106 Israel had previously rebuffed
efforts by the ICC to investigate events in the Israeli–Palestinian conflict.
The ICC can only investigate alleged crimes in countries that have ratified
the Rome Statute, or in a country that accepts the Court’s jurisdiction, or if a
particular armed conflict or country situation is referred to the Court by the UN
Security Council for further investigation.107 Although Israel has not ratified the
Rome Statute, Palestine ratified the Statute in April 2015 and gave the Court a
mandate back to June 2014.108 On 20 December 2019, The ICC’s chief
prosecutor, Fatou Bensouda, concluded the preliminary examination and found
that all the statutory criteria under the Rome Statute for the opening of an
investigation had been met, so a formal investigation could be opened.109 On 30
April 2020, Bensouda reaffirmed her position that the ICC has jurisdiction over
the Occupied Palestinian Territory, and requested Pre-Trial Chamber I to rule on
this decision.110 On 5 February 2021, Pre-Trial Chamber I decided, by majority,
that the Court’s territorial jurisdiction extends to the territories occupied by
Israel since 1967 – namely Gaza and the West Bank, including East Jerusalem.111
This decision marks an important step towards achieving international criminal
accountability for crimes committed against Palestinians.

Discussion
Calls from international civil society members such as Human Rights Watch and
MSF to investigate potential war crimes, and the force of the UN Commission of
Inquiry, may have influenced the ICC prosecutor and the Pre-Trial Chamber’s
incredibly important decision to find jurisdiction over grave crimes committed in
Palestine. As Fatou Bensouda announced, her decision marks a “long overdue
step to move the process forward towards an investigation, after nearly five long
105 Human Rights Watch, “Palestine: ICC Should Open Formal Probe”, 5 June 2016, available at: www.hrw.
org/news/2016/06/05/palestine-icc-should-open-formal-probe.
106 ICC, “The Prosecutor of the International Criminal Court, Fatou Bensouda, Opens a Preliminary
Examination of the Situation in Palestine”, 16 January 2015, available at: www.icc-cpi.int/pages/item.
aspx?name=pr1083.
107 ICC, “How the Court Works: Jurisdiction”, available at: www.icc-cpi.int/about/how-the-court-works.
108 ICC, “Palestine Declares Acceptance of ICC Jurisdiction since 13 June 2014”, press release, 5 January 2015,
available at: www.icc-cpi.int/Pages/item.aspx?name=pr1080&ln=en.
109 ICC, above note 106.
110 ICC, Situation in the State of Palestine: Prosecution Response to the Observations of Amici Curiae, Legal
Representatives of Victims, and States, 30 April 2020, available at: www.icc-cpi.int/CourtRecords/
CR2020_01746.PDF.
111 ICC, “ICC Pre-Trial Chamber I Issues Its Decision on the Prosecutor’s Request Related to Territorial
Jurisdiction over Palestine”, press release, 5 February 2021, available at: www.icc-cpi.int/Pages/item.
aspx?name=pr1566.
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and difficult years of preliminary examination”.112 However, at the time of writing,
it is unclear whether or not the attacks on Al-Shifa Hospital will be included in the
prosecutor’s indictment.

Kunduz Trauma Centre, Afghanistan
On 3 October 2015, US forces carried out an aerial bombardment of a trauma
hospital operated by MSF in Kunduz, Afghanistan. In the fall of 2015, Taliban
forces attempted to seize the city of Kunduz, which was then controlled by
Afghan security forces.113 This was the first time since 2001 that the Taliban had
taken control of a major city in Afghanistan. On 29 September 2015, Afghan
forces, supported by US Forces Afghanistan, began a counter-attack. Four days
later, US troops conducted a combat operation that struck the Kunduz Trauma
Centre.
MSF opened the Kunduz Trauma Centre in 2011 as the only trauma facility
in northeast Afghanistan.114 The facility provided free, high-quality care to patients,
including those suffering from conflict-related injuries such as gunshots or bomb
blasts.115 In the five years that it was operational, the trauma centre provided
emergency care to 68,000 patients.116 A 2015 study determined that the centre
had played a critical role in the region, saving 154,250 disability-adjusted life
years in total through its operative care.117
Since the establishment of the Kunduz Trauma Centre, the Afghan
government and relevant armed opposition groups had agreed to respect the
neutrality of the medical facility.118 Per the agreement, all parties to the conflict
would follow specific rules of IHL, including protection for medical patients and
staff. Specifically, the agreement guaranteed that all wounded and sick patients
would be treated without discrimination and that there would be no weapons
inside the facility. In turn, MSF would comply with its ethical obligation to
ensure that all people were treated regardless of their political or religious
affiliation, and the facility would not be used for any military activities.
The Kunduz Trauma Centre treated both civilian and military patients,
including Afghan government and police forces and Taliban fighters.119 Until
112 ICC, “Statement of ICC Prosecutor, Fatou Bensouda, on the Conclusion of the Preliminary Examination
of the Situation in Palestine, and Seeking a Ruling on the Scope of the Court’s Territorial Jurisdiction”, 20
December 2019, available at: www.icc-cpi.int/Pages/item.aspx?name=20191220-otp-statement-palestine.
113 MSF, Initial MSF Internal Review: Attack on Kunduz Trauma Centre, Afghanistan, November 2015, p. 4,
available at: https://reliefweb.int/sites/reliefweb.int/files/resources/Review%20final%20041115.pdf.
114 Ibid., p. 2.
115 Ibid.
116 Ibid.
117 Miguel Trelles et al., “Averted Health Burden over 4 Years at Médecins Sans Frontières (MSF) Trauma
Centre in Kunduz, Afghanistan, Prior to its Closure in 2015”, Surgery, Vol. 160, No. 5, 2016, available
at: https://doi.org/10.1016/j.surg.2016.05.024.
118 MSF, above note 113, p. 3.
119 Geoffrey Corn and Andrew Culliver, “Wounded Combatants, Military Medical Personnel, and the
Dilemma of Collateral Risk”, Georgia Journal of International and Comparative Law, Vol. 45, No. 3,
2017, p. 449, available at: https://digitalcommons.law.uga.edu/gjicl/vol45/iss3/2.
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September 2015, the centre had treated mostly government forces; then, as fighting
intensified in Kunduz, the centre began to see an influx of wounded Taliban
forces.120 By late September 2015, approximately half of the patients treated at
the facility were wounded Taliban fighters.121 On 1 October 2015, a US
government official sent a message to MSF inquiring as to whether a “large
number of Taliban were ‘holed up’” in the Kunduz Trauma Centre or in other
MSF facilities in Afghanistan.122 MSF responded that it treated wounded Taliban
fighters per the terms of medical neutrality in the hospital’s mandate. In
response, the US military liaison recommended that all staff stay within the GPS
coordinates of the hospital.
On 29 September 2015, MSF reaffirmed its coordinates and sent them via
email to the US Department of Defense (DoD), the Afghan Ministry of the Interior
and Defence, and the US Army in Kabul. DoD officials confirmed their receipt of the
coordinates and assured MSF that they had been sent to the appropriate parties.123
After the attack, the DoD reaffirmed that “multiple individuals at all levels of
command were notified of the MSF Trauma Center’s location via MSF or
through U.S. chain-of-command”.124
On the night of 3 October 2015, US air strikes hit and destroyed the main
hospital. MSF later reported that the first room to be hit was the intensive care unit,
where staff were caring for a number of immobile patients, including two
children.125 Of the 105 patients being treated at the trauma centre, approximately
twenty were wounded Taliban fighters.126 Meanwhile, a propeller plane shot
doctors and medical staff as they tried to flee the main building, including a
wheelchair-bound man who died of shrapnel injuries. The DoD and MSF reports
conflicted in terms of the number of casualties and injuries.127

Investigations and outcomes
In the days following the attack, the US military justified its actions by claiming that
its forces had “come under fire in the vicinity of the hospital”.128 It later retracted
this statement. Afghan officials similarly presumed that the air strike was targeted

120
121
122
123
124
125
126
127

128

MSF, above note 113, p. 3.
Ibid.
Ibid., p. 5.
Ibid.
US Central Command, Summary of the Airstrike on the MSF Trauma Center in Kunduz, Afghanistan on
October 3, 2015: Investigation and Follow-On Actions 1, 29 April 2016, p. 27.
MSF, above note 113, p. 9.
Ibid., p. 7.
“Use of Force and Arms Control: U.S. Department of Defense Releases Report of Investigation Finding
that October 2015 Air Strike on Doctors Without Borders Hospital in Kunduz, Afghanistan, Was Not
a War Crime”, American Journal of International Law, Vol. 110, No. 3, 2016, p. 579; MSF, above note
113, p. 9.
Alissa J. Rubin, “Airstrike Hits Doctors Without Borders Hospital in Afghanistan”, New York Times, 3
October 2015, available at: www.nytimes.com/2015/10/04/world/asia/afghanistan-bombing-hospitaldoctors-without-borders-kunduz.html.
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at Taliban fighters hiding in the hospital.129 Soon thereafter, MSF launched an
internal investigation to determine “whether [the] hospital lost its protected
status in the eyes of the military forces engaged in the attack – and if so, why”.130
MSF concluded that the attack was deliberate and that the US knew it was
targeting the trauma centre. The organization came to this conclusion based on
information it had obtained indicating that the US knew Taliban fighters were
nearby and believed that they were present in the facility. Based on its initial
internal review, MSF concluded that hospital staff were in full control of the
facility before and after the attack and that there were “no armed combatants
within the hospital compound” and no evidence of “fighting from or in the direct
vicinity of the trauma centre”.131 MSF called for an independent investigation
into the incident, referring to it as “not just an attack on our hospital, [but] an
attack on the Geneva Conventions”.132
Soon thereafter, the US commander at the time of the strike, General John
Campbell, launched an investigation to determine “the cause of the incident and
whether the use of force complied with the law of armed conflict and the
applicable rules of engagement”.133 Campbell appointed over a dozen “subject
matter experts” to the investigatory team, and the investigation lasted over five
months.134 In its 726-page report, the team concluded that the attack did not
constitute a war crime. Although the team recognized that the attack violated the
applicable IHL rules of engagement, it found that the United States was unaware
that it was striking a medical facility, and therefore none of the individuals
involved should be liable for war crimes.135 The United States did admit that
around the time of the attack it was aware that Taliban insurgents had taken over
parts of the city of Kunduz, and admitted that its goal was to “retake the city”.136
The report concluded that while the United States had received the official
coordinates of the trauma centre and had entered them into a “no strike list”
database, the aircrew did not have access to the database at the time of the strike
due to a critical communications systems failure. As a result, the aircrew mistook
the facility for a lawful military target.137
While MSF claims that there were two MSF flags in full view on the roof of
the hospital and one at the entrance of the building, the US report claimed that the
facility did not have an “internationally recognized symbol to identify it as a medical
129 Nick Turse, “Why Bombing the Kunduz Hospital Was Probably a War Crime”, The Intercept, 6 October
2015, available at: https://theintercept.com/2015/10/06/why-bombing-kunduz-hospital-was-probably-awar-crime/.
130 MSF, above note 113, p. 9.
131 Ibid.
132 Ibid.
133 “Use of Force and Arms Control”, above note 127, p. 579.
134 Ibid., p. 580.
135 Ibid.
136 Ibid.
137 US Central Command, “U.S. Central Command Releases U.S. Forces-Afghanistan Investigation into
Airstrike on Doctors Without Borders Trauma Center in Kunduz, Afghanistan”, press release, 29 April
2016, available at: www.centcom.mil/MEDIA/PRESS-RELEASES/Press-Release-View/Article/904574/
april-29-centcom-releases-investigation-into-airstrike-on-doctors-without-borde/.
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facility, such as the Red Cross or Red Crescent that was readily visible to the aircrew
at night”.138 Therefore, the report concluded, the personnel involved did not know
they were striking a medical facility.
The US report dismissed MSF’s contention that US forces had committed a
war crime by intentionally striking the hospital, and instead focused on the systems
errors that caused the attack. The US report also confirmed that “no individuals
there were committing hostile acts”,139 and that US forces failed to comply with
the rules of engagement by not determining that the Kunduz Trauma Centre was
a lawful military objective before attacking.140 Additionally, the report found that
the United States did not follow the Pentagon’s Law of War Manual, which
reinforces the IHL principle of proportionality, because the aircrew “failed to take
precautions to reduce the risk of harm to individuals they could not positively
identify as combatants”.141 Nevertheless, the United States concluded that the
aerial bombardment did not amount to a war crime because that legal
determination is “typically reserved for intentional acts”.142 Accordingly, none of
the US military members involved were referred for criminal prosecution.
Brigadier-General Shane Reeves, deputy head of the Department of Law at
West Point, confirmed in an interview for this article that the US investigation
followed standard protocol.143 In addition to the US national investigation, the
NATO and Afghan-partnered Combined Civilian Casualty Assessment Team also
conducted an investigation.144 The findings of both reports were generally
consistent, though there were differences on the number of casualties. Since the
full reports are not publicly available, neither a full comparison of the reports nor
a deeper assessment of how the investigations were conducted is possible at the
time of writing. Brigadier-General Reeves explained that the US military wishes
to be transparent in its commitment to investigating alleged violations of IHL,
which is why it made its findings public. He also explained that the internal
investigation was not in response to external complaints, but was a routine
matter. DoD Directive 2311.01(e) provides that “all reportable incidents
committed by or against U.S. personnel, enemy persons, or any other individual
[should be] reported promptly, investigated thoroughly and, where appropriate,
138 ICRC, “Afghanistan, Attack on Kunduz Trauma Centre”, How Does Law Protect in War?, available at:
https://casebook.icrc.org/case-study/afghanistan-attack-kunduz-trauma-centre. See also GC I, Art. 42;
GC IV, Art. 18; E. Mikos-Skuza, above note 80, p. 207 (international law requires military hospitals to
be marked with a protective emblem, such as the red cross or red crescent; civilian hospitals are also
required to mark themselves with protective emblems, but must first get State authorization and
recognition); “Use of Force and Arms Control”, above note 127, p. 579.
139 “Use of Force and Arms Control”, above note 127, p. 582.
140 Ibid., p. 584.
141 Ibid., p. 585.
142 Ibid.
143 Telephone interview with Shane Reeves, Deputy Head of the Department of Law at West Point, New York,
March 2019. These views are Brigadier-General Reeves’s alone and do not reflect those of the DoD, US
Army or United States Military Academy.
144 US Department of Defense, “Department of Defense Press Briefing by General Campbell via
teleconference from Afghanistan”, 25 November 2015, available at: www.defense.gov/Newsroom/
Transcripts/Transcript/Article/631359/department-of-defense-press-briefing-by-general-campbell-viateleconference-fro/.
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remedied by corrective action”.145 Moreover, the DoD Law of War Manual sets out
the State’s duties and obligations under IHL. However, since the United States is not
a party to AP I, it has not consented to any investigations of alleged violations of IHL
made by other States Parties.

Discussion
Unlike in the Quynh Lap case, the United States could not claim that the attack on the
Kunduz Trauma Centre was due to a misidentification as it had received the coordinates
of the facility before the air strike. The Kunduz case is significant because it received
considerable public attention, which prompted multiple investigations. After the US
findings were released, the non-governmental organization (NGO) community,
including MSF and Human Rights Watch, openly questioned the conclusion that no
war crime had occurred (because the attack was considered a systems failure and not
an intentional attack) and called for further investigations and public access to the
reports. Again, since the full reports are not publicly available and no comparable
public reports exist, neither a full comparison of the reports nor a deeper assessment
of how the investigations were conducted is possible.
The Kunduz case also brings to light the tensions that can arise when
determining if attacks on hospitals should amount to war crimes even if they are
not deliberate. MSF’s president articulated this tension:
The threshold that must be crossed for this deadly incident to amount to a grave
breach of International Humanitarian Law is not whether it was intentional or
not. … [A]rmed groups cannot escape their responsibilities on the battlefield
simply by ruling out the intent to attack a protected structure such as a hospital.146
While the Rome Statute of the ICC only attaches criminal liability for war crimes if
they are “intentional”, some legal scholars argue that customary international law
(CIL) and international case law do not follow this standard.147 CIL interprets the
term “intentional” in the Statute to also include a lower “recklessness”
standard.148 Using this standard, the action taken by the United States in Kunduz
could be deemed reckless: 211 artillery shells were unleashed on a hospital
without any hostile threat being confirmed. The ICC’s Office of the Prosecutor
stated that “[a]lleged crimes committed in Kunduz during the September–
October 2015 events will be further examined by the office”, and on 5 March
2020, the Appeals Chamber unanimously voted to commence an investigation
into alleged crimes committed on the territory of Afghanistan since 1 May 2003.149
145 DoD Directive 2311.01E, “DoD Law of War Program”, 9 May 2006, Sec. 4.4.
146 “Use of Force and Arms Control”, above note 127, p. 586.
147 ICTY, Prosecutor v. Delalić case, Case No. IT-96-21-T, Judgment (Trial Chamber II), 16 November 1998,
paras 437, 439.
148 “Use of Force and Arms Control”, above note 127, p. 586.
149 ICC, Judgment on the Appeal against the Decision on the Authorisation of an Investigation into the
Situation in the Islamic Republic of Afghanistan, Case No. ICC-02/17-138, 5 March 2020, available at:
www.icc-cpi.int/Pages/record.aspx?docNo=ICC-02/17-138.
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This case highlights the urgent need for recognition of the practical rules
under which hospitals operate in armed conflicts. Although the United States did
not justify its attack based on misuse, the Geneva Conventions and CIL are clear
that wounded fighters must be treated without discrimination and that a hospital
does not lose its protected status for fulfilling its obligation to care for wounded
fighters as it does for all other patients.

Conclusion
In this article, we set out to understand how IHL protects hospitals in armed
conflict. In each of the four case studies, we examined the weaknesses and
strengths of IHL and the subsequent investigation(s), if any, that were conducted
to determine if IHL had been violated. The case studies reveal three actions that
could help promote greater accountability for violations of IHL.
First, independent, robust and transparent investigations are necessary to
convict or exonerate alleged perpetrators of attacks on hospitals in armed
conflict. As we explained in the cases of Al-Shifa and Kunduz, an unbiased
understanding of the events and any potential criminal accountability for
individual actors is impossible without complete and transparent investigations.
While accountability was lacking in both cases, thorough investigations into
violations of IHL can serve to clarify the law and strengthen the expectation that
States should formally investigate alleged attacks on hospitals. As the ICRC and
Geneva Academy’s Guidelines on Investigating Violations of International
Humanitarian Law explain:
Taking steps to determine whether a violation of international humanitarian
law has occurred, and if so, to remedy it, is the primary responsibility of
States. It should be noted, however, that when accountability failures occur or
are thought to have occurred, international or regional bodies and processes
(such as fact-finding missions, commissions of inquiry, tribunals), may be
triggered to examine events and recommend or require action.150
While States must fulfil their obligation to investigate possible violations of IHL,
investigations by independent NGOs are also beneficial. For example, media and
civil society organizations, such as Amnesty International and the UC Berkeley
Human Rights Center, are using open-source techniques in an effort to document
and investigate violations of IHL. In October 2019, the New York Times
published an article attributing hospital bombings in Syria to Russian forces
based largely on an open-source investigation conducted by the newspaper’s
Visual Investigations team. The team’s findings added to the growing body of
150 Noam Lubell, Jelena Pejic and Claire Simmons, Guidelines on Investigating Violations of International
Humanitarian Law: Law, Policy, and Good Practice, Geneva Academy and ICRC, 16 September 2019, p. 6,
available at: www.geneva-academy.ch/joomlatools-files/docman-files/Guidelines%20on%20Investigating%
20Violations%20of%20IHL.pdf.
1223

L. Hakki, E. Stover and R. J. Haar

proof that Russia may have recklessly or intentionally bombed hospitals in the
Syrian conflict.151
Second, civil society is vital to ensuring that violations of IHL are brought to
the attention of the public and potentially investigated. When State or formal legal
mechanisms are lacking, public “naming and shaming” may be the only available
means of obtaining some semblance of accountability. As such, civil society acts as
the custodian of IHL by ensuring that the plight of victims and their communities
is not ignored and forgotten. Civil society organizations may uphold IHL principles
by articulating the immediate and long-term benefits of respecting IHL and by
promoting more compelling non-legal arguments, particularly at the policy level.152
Finally, criminal prosecutions for those responsible for violations of IHL are
necessary to strengthen respect for the laws of war. Those who violate the law should
be held accountable, but as we have seen, attacks on hospitals often go unpunished.
One important way to achieve accountability for violations of IHL is through criminal
prosecutions. The fact that Galić in Bosnia and the Israeli military justified their attacks
using language from IHL instruments itself implies an acceptance of these legal
instruments. Thus, we can conclude that the frequent violations of IHL do not signal a
deterioration of the legal principles, since in almost every case study, the ensuing public
condemnation of the attacks on hospitals promoted the integrity of IHL. In sum,
existing IHL rules can protect hospitals in armed conflict but what are lacking, in
addition to greater State adherence to the laws of war, are more robust mechanisms for
investigating and prosecuting the individuals responsible for violations of IHL.
Investigatory mechanisms should be strengthened both internationally and
nationally. Although the laws of war require States to “examine” and “investigate”
alleged violations, our case studies show that actual investigations are often not
uniform or are only undertaken at the discretion of States. To ensure that all
breaches of IHL are investigated impartially, States should formally recognize the
importance of independent commissions of inquiry. Many States have done this by
adhering to Article 90 of AP I, which recognizes the competence of the IHFFC to
investigate allegations by another party, even though the IHFFC is an imperfect
mechanism. Otherwise, the international community should continue to promote
other fact-finding or reporting mechanisms to investigate alleged breaches of IHL.
While the UN Security Council, through its Resolution 2286, urged States to adopt
independent impartial investigations within their domestic jurisdictions, there is
little evidence that it has been effective. As several legal scholars have suggested, the
UN must work towards resolving the issues found by commissions of inquiry and
other independent monitoring and reporting mechanisms.153
151 Evan Hill and Christiaan Triebert, “12 Hours. 4 Syrian Hospitals Bombed. One Culprit: Russia”, New York
Times, 13 October 2019, available at: www.nytimes.com/2019/10/13/world/middleeast/russia-bombingsyrian-hospitals.html.
152 ICRC, “Changing the Narrative on IHL”, panel at the Conference on “Generating Respect for the Law”, 2
October 2017, available at: www.icrc.org/en/document/changing-narrative-ihl.
153 Ginette Petitpas Taylor et al., “Protecting Health Care in Armed Conflict: Action Towards
Accountability”, The Lancet, Vol. 391, No. 10129, 14 April 2018, available at: www.thelancet.com/
journals/lancet/article/PIIS0140-6736(18)30610-X/fulltext.
1224

Breaking the silence: Advocacy and accountability for attacks on hospitals in armed
conflict

While they are robust, the laws of war can and should be strengthened.
First, IHL must adapt to the changing landscape of armed conflicts. Today,
armed conflicts often take place in cities and densely populated environments.154
As a result, medical facilities and personnel may be in close proximity to
legitimate military targets. And while the 2016 Commentary on Geneva
Convention I regards “the placing of a medical unit in proximity to a military
objective with the intention of shielding it from the enemy’s military operations”
as an “act harmful to the enemy”,155 this opinion, while cautionary, should not
be used as a justification for attacking medical facilities when such units may
have no other option but to operate near military sites. Even if hospitals are
misused and become legitimate military targets (which could have been the case
in Kunduz if the hospital truly did shield armed Taliban fighters), the IHL
principle of precaution still requires parties to take all feasible precautions to
minimize civilian harm, and the principle of proportionality may mean that an
attack on a hospital in a densely populated area is not justified if civilian
casualties outweigh the military advantage.156
Second, the international community should evaluate the subjective intent
of State actors whenever they try to justify their attacks on the basis of misuse. As
our case studies illustrate, perpetrators of attacks on hospitals often attempt to
justify their orders by claiming hospital misuse or unintentional targeting – but
while there was evidence that could have suggested misuse in the Bosnia and
Afghanistan cases, there was also evidence to the contrary. The requirement of
warning hospitals before attacking is meant to evaluate the subjective intent of
the act harmful to the enemy. In the above case studies, the attackers did not
confirm whether the hospital misuse was intentional, or send the requisite
warnings before attacking. The international community should therefore
investigate thoroughly any instances where hospital misuse is given as a
justification for attacks, especially when there is no evidence of intent.
Conversely, there needs to be more clarity surrounding the intentionality of the
attack. Individual criminal liability before the ICC requires a deliberate, knowing
attack, but the Geneva Conventions do not. IHL attributes responsibility to States
party to armed conflicts while international criminal law attributes responsibility
to individual perpetrators. We recommend that in all instances, parties
investigating attacks on health care closely scrutinize the intention of the alleged
perpetrators. Focusing on the intentionality of the parties involved will certainly
strengthen IHL and the goal of protecting health care overall. It is important to
determine the intentionality behind alleged attacks; because little is known about
how military decision-makers verify the activities taking place within the confines
of a health-care facility, robust independent investigations – undertaken with due
154 Nicholas W. Mull, “A Critique of the ICRC’s Updated Commentary to the First Geneva Convention:
Arming Medical Personnel and the Loss of Protected Status”, Georgia Journal of International and
Comparative Law, Vol. 45, No. 3, 2017, p. 504.
155 ICRC Commentary on GC I, above note 12, Art. 21, para. 1842.
156 N. W. Mull, above note 154, p. 504.
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consideration of national security implications – must be conducted to shed light on
how these decisions are made and later justified.
Finally, since criminal prosecutions of alleged IHL offenders are infrequent
and generally take years to complete, the international community should utilize
other accountability mechanisms, such as launching public advocacy campaigns
to end impunity for offenders. While attacks on hospitals are rarely prosecuted,
the laws protecting hospitals are some of the strongest in IHL and should serve to
incentivize prosecutors and civil society members to continue to carry out
investigations and to hold perpetrators accountable.
As the scholar Leonard Rubenstein puts it: “It’s too simplistic to say [IHL]
has failed. Everything is a step … [but] it doesn’t mean you throw in the towel. [We
must] put pressure on governments to [uphold IHL].”157

157 Telephone interview with Leonard Rubenstein, November 2018.
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Abstract
The legal implications of information activities in the context of armed conflict against
the background of the digital transformation have so far received only scarce attention.
This article aims to fill this gap by exposing some of the legal issues arising in relation to
mis- and disinformation tactics during armed conflict in order to provide a starting
point for further debate in this respect. Specifically, it explores the existence and
content of existing limits imposed by international humanitarian law on (digital)
information operations and inquires whether the current framework adequately
captures the humanitarian protection needs that arise from such conduct.
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decision-making processes in other States have put the problem of adversarial
information operations, broadly understood as “any coordinated or individual
deployment of digital resources for cognitive purposes to change or reinforce
attitudes or behaviours of the targeted audience”,1 high on the international agenda.
The interference in the 2016 US and the 2017 French presidential elections as well
as that in the 2016 Brexit referendum in the UK are only the most prominent
examples. The phenomenon is certainly neither abating nor geographically limited:
in late 2020, for instance, Somalia expelled Kenya’s diplomatic staff after
accusations of electoral meddling.2 Since the beginning of 2020, an unprecedented
surge of misinformation and disinformation3 surrounding the COVID-19
pandemic has added a new sense of urgency while at the same time expanding the
scope of the legal questions. However, so far the ensuing debate among scholars
and policy-makers has been focused on international human rights law and other
questions of peacetime international law, such as whether and under which
circumstances an (online) disinformation campaign targeting audiences abroad
may amount to a violation of the target State’s sovereignty, the principle of nonintervention, or even – in extreme cases – the prohibition of the use of force.4 The
legal implications of digital information warfare in the context of armed conflict, on
the other hand, have so far received scarce attention.5 This contribution aims at
filling this gap by exposing some of the legal issues arising in relation to mis- and
disinformation tactics during armed conflict in order to serve as a starting point for
further debate in this respect:
What, if any, limits exist concerning adversarial information operations in
armed conflict? Does the humanitarian legal framework adequately capture
the humanitarian protection needs that arise from these types of (military)
conduct? Where and how to draw the line between effects and side-effects of
digitalized information warfare that should remain either within or without
the protective ambit of international humanitarian law (IHL)? What are, or
1

2
3

4
5

See Dapo Akande, Antonio Coco, Talita de Souza Dias et al., “Oxford Statement on International Law
Protections in Cyberspace: The Regulation of Information Operations and Activities”, Just Security,
2 June 2021, available at: https://www.justsecurity.org/76742/oxford-statement-on-international-lawprotections-in-cyberspace-the-regulation-of-information-operations-and-activities/ (all internet references
were accessed in February 2021).
See Abdi Latif Dahir, “Somalia Severs Diplomatic Ties with Kenya”, The New York Times, 15 December
2020, available at: https://www.nytimes.com/2020/12/15/world/africa/somalia-kenya.html.
Whereas misinformation signifies information that is factually wrong yet not intentionally so,
disinformation is “deliberately false or misleading”; see Caroline Jack, “Lexicon of Lies: Terms for
Problematic Information”, Data & Society Research Institute, 2017, available at: https://datasociety.net/
wp-content/uploads/2017/08/DataAndSociety_LexiconofLies.pdf, pp. 2–3.
See Marko Milanovic and Michael N. Schmitt, “Cyber Attacks and Cyber (Mis)Information Operations
During a Pandemic”, Journal of National Security Law & Policy, Vol. 11, No. 1, 2020.
The Oxford Statement, above note 1, notes: “The conduct of information operations or activities in armed
conflict is subject to the appliable rules of International Humanitarian Law (IHL). These rules include, but
are not limited to, the duty to respect and ensure respect for international humanitarian law, which entails
a prohibition against encouraging violations of IHL; the duties to respect and to protect specific actors or
objects, including medical personnel and facilities and humanitarian personnel and consignments; and
other rules on the protection of persons who do not or no longer participate in hostilities, such as
civilians and prisoners of war.”
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what should be, the limits of disinformation campaigns, “fake news”, deep
fakes, and the systematic manipulation of a given information space in times
of armed conflict? Does IHL, which is traditionally and primarily focused on
preventing physical harms, sufficiently account for, and is capable of
mitigating, potentially far-reaching consequences that such types of
operations can have on societies? If not, should it?
While the laws of armed conflict have proven to be flexible enough to anticipate
technological innovation in general and are applicable also to new means and
methods of warfare, as thoroughly discussed in relation to the application of IHL
to cyber warfare,6 it is less obvious whether the protection they provide remains
adequate in all instances in which novel forms of warfare are employed. And
while it is certainly true that disinformation campaigns, ruses and other methods
of deception and propaganda have always been part and parcel of warfare, recent
technological developments, especially in the fields of cyber and artificial
intelligence, are to be seen as a veritable gamechanger of (dis-)information
warfare. Considering the scale, scope and far-reaching effects of peacetime
information activities, and taking into account the constantly increasing level of
military cyber capabilities, this article argues that the traditional assumption that
military influence operations have always been an immanent feature of warfare
and are thus generally permissible during armed conflict7 should be revisited. The
intention is to start a debate and to question whether the long-standing practice
of psychological and influence operations, considering how powerful and
damaging some of these operations have become in the wake of global
digitalization, is still to be seen as a “common feature of war” with only few
constraints in IHL as it stands today.
After presenting a few brief scenarios of possible (military) information
operations in situations of armed conflict to illustrate what is potentially at stake,
the main part examines whether and to what degree existing rules of IHL put
limitations on the conduct of information warfare. A short look at international
criminal law and international human rights law follows before the article
concludes with an outlook on potential paths to advance the debate.

6

7

See Laurent Gisel, Tilman Rodenhäuser and Knut Dörmann, “Twenty Years on: International Humanitarian
Law and the Protection of Civilians Against the Effects of Cyber Operations During Armed Conflicts”,
International Review of the Red Cross, September 2020, available at: https://international-review.icrc.org/
sites/default/files/reviews-pdf/2020-10/Twenty-years-on-IHL-and-cyber-operations-final-version.pdf, pp. 11–
16; Michael N. Schmitt (ed.), Tallinn Manual 2.0 on the International Law Applicable to Cyber Operations,
Cambridge University Press, Cambridge, 2017, pp. 373 ff.
See e.g. Marco Sassòli and Yvette Issar, “Challenges to International Humanitarian Law”, in A. von Arnaud,
N. Matz-Lück and K. Odendahl (eds), 100 Years of Peace Through Law: Past and Future, Duncker &
Humblot, Berlin, 2015, pp. 219–220; M. N. Schmitt, above note 6, Commentary to rule 123, p. 495;
Michael Schmitt, “France Speaks out on IHL and Cyber Operations: Part II”, EJIL Talk!, 1 October
2019, available at: https://www.ejiltalk.org/france-speaks-out-on-ihl-and-cyber-operations-part-ii/;
German Ministry of Defence, Law of Armed Conflict: Manual, Joint Service Regulation (ZDv) 15/2, May
2013, available at: https://www.bmvg.de/resource/blob/93610/ae27428ce99dfa6bbd8897c269e7d214/b02-02-10-download-manual-law-of-armed-conflict-data.pdf, para. 487.
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Mapping the threat landscape: Risks to the information space in
contemporary armed conflict
Psychological and influence operations in the context of armed conflicts can occur
in vastly different contexts and can have a variety of different effects on the targeted
societies and civilian populations, depending on the mode of conduct, namely the
technologies employed, the scope, scale and sophistication of the operation or
campaign, the target audience, and the aims pursued. In order to illustrate the
matter, a set of hypothetical scenarios – loosely based on past events – follows below.

Scenario A: Social media-enabled foreign electoral interference
The governmental armed forces of State A are involved in a protracted, lowintensity non-international armed conflict with Insurgent Group G, which
controls parts of the territory of State A. In the months prior to a general election
in State A, the military cyber unit of neighbouring State B – which has been
supporting Insurgent Group G with weapons, logistics and covert special forces
operations over the course of the conflict – sets up a concerted disinformation
campaign on social media in close coordination with domestic groups belonging
to G. Employing tools such as fake accounts, bots, and micro-targeting
algorithms, the operation disseminates misleading and false political content to
State A’s electorate in order to discredit the incumbent and boost support for her
contender, who publicly supports the main demands of Insurgent Group G,
including secession, and a close future alliance with State B. Despite having
trailed in the polls for months, the contender surprisingly wins the election and
assumes the presidency.

Scenario B: Large-scale distortion of the media ecosystem
During a situation of sustained political tension between State A and State B, the
military information operations unit of State B starts an open propaganda
campaign, disseminated via social media, video streaming platforms and Stateowned television channels, that attempts to undermine public support in State A
for the policies of its government vis-à-vis State B by highlighting arguments that
contradict the official justification of the government’s positions. As the
campaign does not seem to yield discernible results, the military of State B
launches a limited number of missiles against the territory of State A while the
military information operations unit spreads a video via social media – using fake
accounts that appear to belong to ordinary citizens of State A – that ostensibly
shows a high-ranking political leader admitting that the armed conflict was
actually initiated by State A under false pretences. Shortly thereafter, the military
of State B starts a large-scale cognitive warfare operation aiming at the distortion
of the entire online media ecosystem of State A. The content on the websites of
all of the most important public broadcasting services and the leading newspaper
publishers is subtly, and at first virtually imperceptibly, falsified and manipulated,
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in line with the official position of State B. At various points, the leading news
websites furthermore suffer from seemingly random DDoS attacks that render
them inaccessible for considerable amounts of time.8 The military information
operations unit even carefully rewrites the main points of already published
expert opinions and academic studies dealing with political issues that are points
of contention between the two countries. The combined operation leads to a
lasting corrosion of the media ecosystem of State A and results in widespread and
sustained confusion among the civilian population. As the official language of
State A is the lingua franca of much of the globalized markets, science and
scholarship, and international diplomacy, the manipulation of the State’s news
media even has ripple effects across the globe. Although the original content can
gradually be reinstalled and it eventually turns out that the video had been
fabricated using “deep fake” algorithms, support for the government and the war
effort in State A drop significantly. Eventually, the military of State A is forced to
retreat. The upheaval in the country proves to be lasting due to the loss of public
trust in both the media and political structures, resulting in a sustained period of
political instability that is further exploited by State B to achieve its own goals at
the expense of State A.

Scenario C: Manipulation of civilian behaviour to gain military advantage
While a severe respiratory disease pandemic is spreading across the globe, State A
and State B are engaged in an armed conflict that mainly revolves around
disputed territory that is a province of State A but claimed by State B. The
information operations unit of the armed forces of State B gains access to private
groups on a social media platform that are used and frequented mainly by
members of the armed forces of State A. Pretending to be soldiers of State A, the
unit disseminates the false information that ingesting methanol helps to prevent
contracting the virus. Although the information is only shared within the closed
groups, screenshots quickly spread all across the social network, which leads to
the death of both members of the armed forces and civilians who drink pure
methanol after having been exposed to the false information.
Further on, the information operations unit of State B disseminates via
various social media platforms the false information that the contested territory
has seen several large and severe outbreak clusters of the disease and that for that
reason, the authorities of State A have imposed new health guidelines for the
province, including a total lockdown for fourteen days. The information leads to
confusion and fear among the resident civilian population. While the government
of State A tries to correct the disinformation and re-establish order, the armed
forces of State B exploit the confusion and the lockdown to make extensive
territorial gains.

8

A “distributed denial of service” (DDoS) attack utilizes a number of computers to overwhelm the target
systems to render them unavailable for legitimate users.
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Scenario D: Compromising and extorting civilian individuals through
information warfare
During an armed conflict between State A and State B, the cyber operations unit of
State A hacks into servers that store sensitive personal information about D, who is
the chief executive officer (CEO) of a large defence contractor in State B. The unit
subsequently starts to disseminate the information via social media platforms and to
journalists working at major news outlets in State B; while most of the information is
factually correct, the unit also subtly falsifies a number of documents and
photographs to further compromise D. Finally, the cyber operations unit conveys
the message to D that it will release the most intimate, embarrassing and
humiliating information unless D agrees to delay the further development of an
advanced fighter jet by his company.

Scenario E: Disinformation as incitement to violence
State A has been ravaged by a protracted civil war that has mostly been fought along
ethnic lines. The military, which is primarily composed of members belonging to the
majority ethnic group, starts using a social media platform, which serves as the
dominant means of communication and information in State A, to disseminate
dehumanizing disinformation about one of the minority ethnic groups which the
government considers not to be part of the “legitimate people of State A”. At
least partly as a result of the sustained disinformation campaign, openly hostile
attitudes towards the minority group among the majority population increase
considerably. After the military suffers from some setbacks in its combat
operations against various rebel groups, it begins to spread false rumours about
certain members of the minority group having raped a woman belonging to the
majority ethnicity. This false information, which spreads quickly and widely via
the platform, leads to severe violence against the minority by civilian members of
the majority population.

Protecting information spaces under existing legal frameworks
As the brief scenarios show, the manipulation of specific pieces of information and
the distortion of the digital information ecosystem in an entire country, a region, or
even globally can take a variety of modes and manifestations. All of the above
examples are, to a greater or lesser extent, based on real-world cases, although
most of them did not occur in the context of an ongoing international or noninternational armed conflict. However, how such scenarios could play out as part
of a military campaign is easily imaginable and it is only a question of time
before at least some of them will occur during armed conflicts. The subsequent
section analyses the legal implications of such operations within the framework of
existing IHL. As already mentioned in the introduction, the article thereby
applies a broad understanding of the concept of “adversarial information
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operations” that follows the recently adopted “Oxford Statement on International
Law Protections in Cyberspace: The Regulation of Information Operations and
Activities”, which defines such conduct as “any coordinated or individual
deployment of digital resources for cognitive purposes to change or reinforce
attitudes or behaviours of the targeted audience”.9

International humanitarian law
In the following, it will be examined whether and to what extent existing IHL offers
protections against adversarial information operations and other forms of cognitive
warfare that target the civilian population in situations of armed conflict. For
the purpose of legal analysis, a distinction between the specific elements of such
operations has been suggested, as different rules and legal consequences might
attach. These identifiable elements are, at least: (1) the content of the
communicative act; (2) the mode of disseminating the information; (3) the target
audience; and (4) the (actual or foreseeable) consequences of the communicative act.10
The correct observation that “[t]he conduct of information operations or
activities in armed conflict is subject to applicable rules of [IHL]”11
notwithstanding, the pertinent legal frameworks of the laws of armed conflict
address communication and information activities only tenuously and nonsystematically. This is primarily a consequence of IHL’s traditional focus on the
physical effects of armed conflicts.12 Thus, for instance, while Article 79 of
Additional Protocol (AP) I clearly states that journalists “shall be considered as
civilians” and “be protected as such under the Conventions and this Protocol”, it
has been pointed out that the scope of this specific protection only covers the
individual journalists as natural persons, but not (at least not directly) “their
journalistic activities or products, such as content posted on a website”.13 When
it comes to questions regarding the content of information more broadly, the
Tallinn Manual submits that the general rule is that “psychological operations
such as dropping leaflets or making propaganda broadcasts are not prohibited
9 Oxford Statement, above note 1.
10 See Pontus Winther, International Humanitarian Law and Influence Operations: The Protection of
Civilians from Unlawful Communication Influence Activities during Armed Conflict, Acta Universitatis
Upsaliensis, Uppsala, 2019, 147 ff.
11 Oxford Statement, above note 1.
12 See Michael N. Schmitt, “Wired Warfare 3.0: Protecting the Civilian Population During Cyber
Operations”, International Review of the Red Cross, Vol. 101, 2019, p. 344: “International humanitarian
law was crafted in the context of means and methods of warfare, the effects of which were to damage,
destroy, injure or kill. While the civilian population might have suffered as a result of military
operations that did not cause these consequences, the threat of harm was overwhelmingly from such
effects. Thus, IHL rules are grounded in the need to shield civilians and civilian objects from them, at
least to the extent possible without depriving States of their ability to conduct essential military
operations.” The author speaks insofar of the “cognitive paradigm of physicality”, see ibid., note 69.
13 M. N. Schmitt, above note 6, rule 139, para. 3; to clarify, this encompasses the information (as data) itself
and not the physical infrastructure necessary to display the information; physically destroying the server
that stores the journalistic website content, as a civilian object, would be subject to the principle of
distinction just like a newspaper printing house; this is a function of the conceptual distinction
between the physical and the non-physical, and IHL’s principal focus on the former.
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even if civilians are the intended audience”.14 In line with this, it has been suggested
that “through the longstanding, general, and unopposed practice of States, a
permissive norm of customary law has emerged, which specifically permits” such
operations “as long as [they] do not violate any other applicable rule of IHL”.15
For example, the German law of armed conflict manual states that “[i]t is
permissible to exert political and military influence by spreading – even false –
information to undermine the adversary’s will to resist and to influence their
military discipline (e.g. calling on them to defect, to surrender or to mutiny)”.16
At the same time, there are a number of specific rules in existing IHL that
impose limits on certain forms of information operations. As will be shown below,
principal among these rules are the prohibition of perfidy, the prohibition to
terrorize the civilian population, the prohibition to encourage violations of IHL,
the obligation to treat civilians and persons hors de combat humanely, as well as
the obligation to take constant care of civilians and civilian objects during
military operations. What is more, information operations that qualify as military
operations, and especially information operations that amount to an attack in the
sense of IHL, are subject to additional legal constraints.
The problem in all of this, however, is that many of these rules entail limiting
criteria or thresholds that sit oddly with 21st-century digital disinformation
campaigns. The relevant rules are anchored, understood and interpreted in light of
20th-century warfare practices. Typically, these rules are linked, in one way or
another, to violent activity. Their rationale is to protect the integrity of IHL
(perfidy), to limit violence and its most drastic psychological effects (prohibition
of encouragement of IHL violations, prohibition of terrorizing civilians), or are
focused on the protection of individuals (human dignity, humane treatment).
These protection rationales undoubtedly continue to be relevant and these rules
impose important limits for certain types of information campaigns in times of
armed conflict. However, they are not aimed at protecting national or even the
global “civilian” information space as such. This is particularly relevant when
discussing military information operations, the aim of which is not to terrorize,
incite violence or to expose targeted individuals but to degrade information spaces
during armed conflict, systematically undermine public trust in a country’s public
institutions, media and democratic decision-making processes, and to spread
large-scale confusion among the civilian population (Scenario B above). Of course,
in keeping with IHL’s overarching rationale to mitigate the worst – but not all –
humanitarian impacts of war, it may well be argued that such effects should
remain outside the protective realm of IHL even under the conditions of 21stcentury warfare. And clearly, noting that the first victim of war is the truth, overly
restrictive limits on information operations during armed conflict would be utterly
unrealistic. At the same time, the nature, scope and impact of manipulative
14 M. N. Schmitt, above note 6, rule 93, para. 5.
15 See International Cyber Law: Interactive Toolkit, “Scenario 12: Cyber Operations against Computer
Data”, 22 May 2020, available at: https://cyberlaw.ccdcoe.org/wiki/Scenario_12:_Cyber_operations_
against_computer_data.
16 German Ministry of Defence, above note 7 (emphasis added).
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information operations occurring in peacetime and their long-lasting divisive and
corrosive effects on public trust and societal stability require that more attention
be given to these types of operations during armed conflict. Does IHL impose any
limits on such adversarial information operations?

Digital perfidy and ruses of war
For one, whereas generally speaking an information operation would be lawful if it
were to be qualified as a permissible ruse, it would violate IHL if amounting to a
(prohibited) perfidious act. “Perfidy”, in accordance with Article 37(1) of AP I, is
an act that invites “the confidence of an adversary to lead him to believe that he
is entitled to, or is obliged to accord, protection under the rules of international
law applicable in armed conflict, with the intent to betray that confidence”. As is
quite obvious, the scope of this prohibition – especially when considered against
the backdrop of modern disinformation practices as described in the scenarios
above – is relatively narrow. It has been emphasized that “the perfidious act must
be the proximate cause” of the death, injury or capture of a person belonging to
the adversary party.17 This will only ever be relevant in relation to very specific
information operations that directly aim at such (physical) consequences with a
particular mode of deception. Ruses of war in the sense of Article 37(2) of AP I,
on the other hand – understood as “acts intended to mislead the enemy or to
induce enemy forces to act recklessly”18 have a broader scope of application that
generally includes psychological warfare activities. This is implied by the
provision’s phrasing, which explicitly mentions “misinformation” as a type of
permissible ruse, loosely understood as the dissemination of any type of
information aimed at misleading the enemy.19 Jensen and Crockett present the
example of “a deep-faked video including inaccurate intelligence information
[which] might significantly impact the conduct of military operations”.20 Such
deception of the adversary by way of a communicative act must, however, not be
in conflict with any other applicable rule of the laws of armed conflict.
Notably, however, the examples typically provided for permissible ruses of
war refer to instances in which new information – in whichever form – is distributed,
rather than existing and trustworthy sources of information (e.g. a country’s online
news environment) that are being manipulated or falsified.21 Thus, when talking
about a permissive norm of customary law22 it might be necessary to draw further
distinctions between different types of information operations. What is more, like
in the German law of armed conflict manual cited above, which speaks of “the
17 M. N. Schmitt, above note 6, rule 122, para. 5.
18 M. N. Schmitt, above note 6, rule 123, para. 2.
19 Yves Sandoz, Christophe Swinarski and Bruno Zimmermann (eds), Commentary to the Additional
Protocols, ICRC, Geneva, 1987 (ICRC Commentary on APs), paras 1520–1522.
20 Eric Talbot Jensen and Summer Crockett, “‘Deepfakes’ and the Law of Armed Conflict: Are They Legal?”,
Articles of War, 19 August 2020, available at: https://lieber.westpoint.edu/deepfakes/.
21 ICRC Commentary on APs, above note 19, para. 1521.
22 M. N. Schmitt, above note 6, rule 139, para. 3.
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adversary’s will to resist” as well as “military discipline”, there is often a reference to
an overarching military purpose of the information operation without it being clear
whether such a limitation is considered to be somehow prescribed by IHL or whether
it is rather to be seen as simply reflecting the typical context in which such
operations are likely to occur. It is telling that the 1987 Commentary on
Additional Protocol I defines a ruse of war as consisting “either of inducing an
adversary to make a mistake […], or of inducing him to commit an imprudent
act” and therefore appears to understand ruses of war as practices that have at
least a nexus to concrete military operations against enemy forces.23 The
Commentary lists “simulating the noise of an advancing column”, “creation of
fictitious positions”, “circulating misleading messages” and “simulated attacks” as
examples of ruses of war.24 On the basis of this definition and the examples of ruses
provided above, actively corroding a civilian information space with the aim to
spread confusion and uncertainty among the civilian population and without any
direct link to combat activity – e.g. by manipulating content in all major online
newspapers in a given country – does not qualify as a permissible ruse of war.

Personality rights
The obligation of humane treatment might constitute one of the rules that prohibit
certain types of information operations in situations of armed conflict. Pursuant to
Article 27 of Geneva Convention (GC) IV, “[p]rotected persons are entitled, in all
circumstances, to respect for their persons, their honour, their family rights, their
religious convictions and practices, and their manners and customs. They shall at
all times be humanely treated, and shall be protected especially against all acts of
violence or threats thereof and against insults and public curiosity.” The
International Committee of the Red Cross (ICRC) has submitted that such public
exposure is prohibited even when it “is not accompanied by insulting remarks or
actions” as it is “humiliating in itself”.25 Crucially, it has clarified that “[i]n
modern conflicts, the prohibition also covers … the disclosure of photographic
and video images, recordings of interrogations or private conversations or
personal correspondence or any other private data, irrespective of which public
communication channel is used, including the internet”.26
The 1958 Commentary to the Fourth Geneva Convention calls the
obligation of humane treatment the “leitmotiv” of all four Conventions.27 For
23 ICRC Commentary on APs, above note 19, para. 1515 (emphasis added).
24 Ibid., para. 1516.
25 ICRC, Convention (III) Relative to the Treatment of Prisoners of War. Geneva, 12 August 1949.
Commentary of 2020. Article 13: Humane Treatment of Prisoners, available at: https://ihl-databases.icrc.
org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=3DEA78B5A19414AFC12585
85004344BD, para. 1624.
26 Ibid.
27 ICRC, Convention (IV) relative to the Protection of Civilian Persons in Time of War. Geneva, 12 August
1949. Commentary of 1958. Article 27. Treatment: General Observations, available at: https://ihldatabases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=25179A620578
AD49C12563CD0042B949, p. 204.
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this reason, “[t]he word ‘treatment’ must be understood in its most general sense as
applying to all aspects of man’s life”.28 Rule 87 of the ICRC Customary Law Study
stipulates a general obligation to treat civilians and persons hors de combat
humanely under customary international law. What is more, in the context of
non-international armed conflicts, Article 3 common to the four Geneva
Conventions prohibits outrages upon personal dignity, in particular humiliating
and degrading treatment. The ICRC’s 2016 Commentary lists, inter alia, “forced
public nudity” and “enduring the constant fear of being subjected to physical,
mental or sexual violence”, as relevant acts violating this prohibition.29 Therefore,
one may argue that an adversarial information operation targeting a civilian and
amounting to a violation of that person’s personal dignity, such as the operation
in Scenario D that aims at humiliating the CEO in order to blackmail him, would
be in violation of the customary law obligation to treat civilians humanely.
However, the pertinent treaty and customary rules relating to the obligation of
humane treatment require the affected person to be “in the hands of” (Article 4
of GC IV) or “in the power of” (Article 75 of AP I; Customary Rule 87) the
enemy. Prima facie, it is difficult to sustain the contention that this applies to the
CEO, given that it is only his personal data that is in the hands of the adversarial
party but not he himself. At the same time, considering the object and purpose of
the obligation and the fact that the digital transformation has vastly expanded the
possibilities to negatively impact a civilian person’s dignity, an expansive
interpretation that encompasses such conduct might be justifiable in light of the
“leitmotiv” function of humane treatment in situations of armed conflict.

Incitement of violence
Pursuant to Article 1 common to the four Geneva Conventions as well as Article 1(1)
of AP I, parties to an armed conflict are under an obligation to respect and ensure
respect for the rules of IHL “in all circumstances”. While some aspects regarding
the interpretation of common Article 1 remain controversial, it is widely accepted
that common Article 1 entails a prohibition to encourage violations of IHL.30
According to the ICRC Commentary, the rationale of this negative obligation is
that “[i]t would be contradictory if common Article 1 obliged the High
Contracting Parties to ‘respect and ensure respect’ by their own armed forces
while allowing them to contribute to violations by other Parties to a conflict”.31
28 Ibid.
29 ICRC, Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the
Field. Geneva, 12 August 1949. Commentary of 2016. Article 3: Conflicts not of an International Character,
available
at:
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&
documentId=59F6CDFA490736C1C1257F7D004BA0EC, para. 672.
30 See Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America),
Merits, Judgment 27 June 1986, ICJ Rep 14, para. 220; Commentary of 2020 to GC III, above note 25, para.
191; Jean-Marie Henckaerts and Louise Doswald-Beck (eds), Customary International Humanitarian
Law, Cambridge University Press, Cambridge, 2005, rule 144.
31 ICRC, Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in
the Field. Geneva, 12 August 1949. Commentary of 2016. Article 1: Respect for the Convention, available at:
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This implies that a State would violate this rule in a situation of armed conflict if it
disseminated information that induced combatants or civilians to attack and harm
other civilians, for instance in inter-ethnic violence in the course of a civil war.32
Despite the fact that some existing law of war manuals of armed forces, for
example the German law of armed conflict manual, employ the terminology of
“instigating” (“Aufforderung”),33 it can hardly make a difference whether the
encouragement to violate IHL is made explicitly or implicitly. Thus, it is argued
that the inducement can be carried out by way of disseminating inciting
disinformation via social media as described in Scenario E, which is modelled after
recent events in Myanmar.34 There are therefore good reasons to conclude that
such violence-inciting types of disinformation in armed conflict would amount to
a violation of existing IHL.35

Terrorizing
The prohibition against terrorizing civilians might also provide protection against
certain adversarial information operations in armed conflict.36 According to
Article 51(2) of AP I, “[a]cts or threats of violence the primary purpose of which
is to spread terror among the civilian population are prohibited”. This rule is
furthermore accepted as part of customary IHL, applying to all kinds of armed
conflicts.37 However, two aspects of this rule considerably limit its scope vis-à-vis
this type of military conduct. For one, the communicative act in question must
either amount to an attack within the meaning of IHL or a threat thereof.38
Whether an information operation may constitute an attack in and of itself at all
will be discussed below; either way, it seems indisputable that typically most such
conduct will not reach this threshold. Thus, even if disseminated disinformation
spreads fear and terror among targeted civilians, the operation will not
automatically come within the protective ambit of Article 51(2) of AP I if it does
not, at the same time, constitute or threaten an act of violence. A “threat” is a
purposely directed speech act “that suggests to the addressee the future
occurrence of a negative treatment or event”.39 The mere exploitation of a state

32
33
34
35
36

37
38
39

https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentId=7223
9588AFA66200C1257F7D00367DBD, para. 158.
See International Cyber Law: Interactive Toolkit, “Scenario 19: Hate Speech”, 1 October 2020, available at:
https://cyberlaw.ccdcoe.org/wiki/Scenario_19:_Hate_speech, para. L16.
German Ministry of Defence, above note 7, para. 487.
See Paul Mozur, “A Genocide Incited on Facebook, with Posts from Myanmar’s Military”, The New York
Times, 15 October 2018, available at: https://www.nytimes.com/2018/10/15/technology/myanmarfacebook-genocide.html.
See Oxford Statement, above note 1.
See e.g. Unnati Ghia, “International Humanitarian Law in a Post-Truth World”, Cambridge International
Law Journal Online, 17 December 2018, available at: http://cilj.co.uk/2018/12/17/internationalhumanitarian-law-in-a-post-truth-world/; E. T. Jensen and S. Crockett, above note 20; P. Winther,
above note 10, 147 ff; International Cyber Law: Interactive Toolkit, above note 32, para. L15.
See ICRC, “IHL Database: Customary IHL: Rule 2. Violence Aimed at Spreading Terror among the
Civilian Population”, available at: https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule2.
See M. N. Schmitt, above note 6, rule 98, para. 3.
P. Winther, above note 10, p. 148.
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of fear and terror or the spreading of fear for general destabilization as in Scenario C,
whether related to the aim of gaining a military advantage or not, will therefore
typically not suffice to trigger the prohibition in the absence of an actual or
threatened act of violence. Furthermore, it must be the primary purpose of the
act or threat of violence to spread terror. This implies that in situations where
other motives and objectives take precedence, the prohibition (as it currently
stands) is not applicable even if the result of an information operation is extreme
fear among the civilian population on the receiving end.40 In light of the farreaching and terrorizing effects that digital information warfare campaigns can
have in the 21st century, it should be reconsidered whether such operations,
whenever it is their (primary) purpose to spread terror among the civilian
population, should not be explicitly prohibited regardless of whether or not they
can be qualified as an act or threat of violence.

“Military information operations”: Constant care to spare the civilian
population
Furthermore, adversarial information operations in armed conflict might violate the
obligation of constant care as stipulated by Article 57(1) of AP I: “In the conduct of
military operations, constant care shall be taken to spare the civilian population,
civilians and civilian objects.”41 The International Law Association’s Study Group
on the conduct of hostilities agreed that “the obligation to take constant care to
spare the civilian population applies to the entire range of military operations and
not only to attacks in the sense of Art. 49 AP I”.42 Against this backdrop, at least
those communicative acts by armed forces that aim at furthering military goals
could be considered “military operations” within the ambit of the provision, in
line with the legal position put forward in certain military manuals such as the
US Department of Defense law of war manual, which deals with military
operations and includes a section on “propaganda”.43 This broader reading of the
notion of military operations does not align with traditional interpretations of the
term that, in keeping with 20th-century warfare practices, understood it to refer
to physical military operations (such as manoeuvres or troop movements).
However, the term’s natural meaning does not preclude the possibility to
interpret it in a way as to include communicative acts such as military
40 Ibid., p. 152; but see ICRC, Protocol Additional to the Geneva Conventions of 12 August 1949, and relating
to the Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977. Commentary of
1987. Protection of the Civilian Population, available at: https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/
Comment.xsp?action=openDocument&documentId=5E5142B6BA102B45C12563CD00434741, para. 1940,
which leaves open the possibility of a broader interpretation.
41 See also Protocol Additional (II) to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of Non-International Armed Conflicts, 1125 UNTS 609, 8 June 1977 (entered
into force 7 December 1978), Art. 13(I); J.-M. Henckaerts and L. Doswald-Beck, above note 30, rule 15.
42 See International Law Association Study Group on the Conduct of Hostilities in the 21st Century, “The
Conduct of Hostilities and International Humanitarian Law: Challenges of 21st Century Warfare”,
International Law Studies, Vol. 93, 2017, p. 380.
43 See P. Winther, above note 10, p. 131.
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information operations affecting the civilian population. In view of the object and
purpose of the precautions regime entailed in Article 57 of AP I, namely, to
mitigate impact on the civilian population as much as possible, a more expansive
reading seems defensible.44
At the same time, even if we accept the applicability of the obligation to take
constant care to military information operations in principle, it is questionable how
far-reaching this protection really is in view of the possibilities of contemporary
digital technologies to deeply affect a target population in a variety of ways.
Again, given that IHL is traditionally focused on the violent physical effects of
warfare,45 the question is whether the existing rules still suffice. Jensen and
Crockett suggest that the use of deep fake video technology to deceive the civilian
population ahead of an attack with kinetic force with the result that the number
of incidental civilian casualties rises would violate the obligation.46 However, in
situations that are not followed by such destructive events, as in information
operations that target democratic decision-making processes or promote a general
sense of uncertainty and a loss of trust in media sources or a national
information space as a whole (see Scenario B in particular), the protective reach
of the rule is much less obvious. After all, even if it is accepted that the notion of
military operations can be interpreted broadly to include certain types of military
information operations, the question remains what “sparing the civilian
population” means and whether the interpretation can be expanded beyond
violent effects in a more traditional sense. While there is no conceptual barrier to
such an interpretation, there is hardly any State practice to support it. Opening
up the interpretation as to which effects the notion of “sparing the civilian
population” might entail beyond violent effects immediately raises difficult
line-drawing and definitional questions. After all, an obligation to avoid all
detrimental impacts on the civilian population in times of armed conflict, even
considering the relative due diligence nature of the constant care obligation,
would be unrealistic and would go too far, certainly in the eyes of most States.
Here is not the place to flesh out these issues in full, also considering that by and
large the obligation to exercise constant care to spare the civilian population has
generally remained somewhat underexplored. For the purposes of the present
article, it suffices to conclude that while Article 57(1) of AP I and its customary
law pendant may impose limits also on military information operations, at the
present juncture the exact protective reach of these provisions vis-à-vis digital
disinformation campaigns is unclear.

Information operations reaching the threshold of an attack
As hinted at above, the last aspect to be considered is the question whether certain
information operations may even qualify as “attacks” within the meaning of IHL,
44 Likewise, M. N. Schmitt, above note 6, rule 92, para. 2.
45 See the “International Humanitarian Law” section.
46 E. T. Jensen and S. Crockett, above note 20.
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making them directly responsive to the rules on targeting, such as the principle of
distinction, the principle of proportionality, and the principle of precautions in
attack. According to Article 49 of AP I, attacks are “acts of violence against the
adversary, whether in offence or in defence”. The concept of “violence” in this
regard may concern either the conduct or its effects, which implies that even
means of warfare that do not by themselves use physical force, such as biological
or chemical agents, fall within the scope of “attack” in this sense.47 In this
context, it is noteworthy that most recently, in the context of health-related
misinformation campaigns in the course of the COVID-19 pandemic, Milanovic
and Schmitt argued that “[d]epending on the scale of the sickness or death
caused and the directness of the causal connection, a cyber misinformation
operation even could rise to the level of a use of force”.48 Whereas this
contention concerns the jus ad bellum rather than the jus in bello under scrutiny
here, the argument’s rationale might be suitable to being applied to the question
at hand. As described previously, the Tallinn Manual 2.0 defines a “cyber attack”
as “a cyber operation, whether offensive or defensive, that is reasonably expected
to cause injury or death to persons or damage or destruction to objects”.49 While
it has been argued above that information operations are per se analytically
distinct from cyber operations, even if conducted by digital means, the same
consideration should pertain to this type of conduct.
Therefore, just like other types of military violence, if the causal nexus
between an instance of disinformation and physical harm is sufficiently strong so
as to render such operation an attack, it “must respect the distinction, precaution,
and proportionality triad”.50 If this contention is accepted in principle, one might
be inclined to make the argument that Scenario C involves an “attack” by means
of an information operation as the false information led members of the armed
forces and civilians to ingest harmful methanol. To be sure, causation is of course
the decisive issue. Whether or not an “attack” occurred in this scenario hinges on
the question of whether the causal relationship between the piece of information
and the death of the persons is sufficiently direct for the operation to be
considered an “attack”. After all, as opposed to a cyber operation against an
information technology system that triggers a physical chain of events that leads
to damage, an instance of disinformation requires the targeted audience to act
upon the received information and because of that inflict harm on itself. This is
in any case an entirely different type of causal connection, and it is not inherently
obvious that this type of “attack” was meant to fall within the ambit of existing
IHL. In the context of international criminal law in regard to “instigation” as a
47 Cordula Droege, “Get Off My Cloud: Cyber Warfare, International Humanitarian Law, and the Protection
of Civilians”, International Review of the Red Cross, Vol. 94, No. 886, 2012, p. 557.
48 M. Milanovic and M. N. Schmitt, above note 4, p. 269.
49 M. N. Schmitt, above note 6, rule 92.
50 Vishakha Choudhary, “The Truth under Siege: Does International Humanitarian Law Respond
Adequately to Information Warfare?”, GroJIL Blog, 21 March 2019, available at: https://grojil.org/2019/
03/21/the-truth-under-siege-does-international-humanitarian-law-respond-adequately-to-informationwarfare/.
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speech act that mentally induces the target audience to act in a harmful manner –
which in this sense is similar to disinformation in its causal mechanics – the
International Criminal Tribunal for the Former Yugoslavia (ICTY) and the
International Criminal Tribunal for Rwanda (ICTR) have held that while it is
“not necessary to demonstrate that the crime would not have occurred without
the accused involvement”,51 the (instigating) speech act needs to have been a
“substantially contributing” factor for the crime to occur.52 Analogously, one may
perhaps ask whether the piece of disinformation substantially contributed to the
harmful event, in this case the ingestion of the methanol. To be sure, this analogy
requires that the standard of causality applied by the Tribunals in the context of
“instigation” is appropriate for the context under scrutiny, i.e. the necessary
causal proximity between the piece of disinformation and the harmful event
(ingestion of methanol) for the conduct to qualify as an “attack” within the
meaning of IHL. This question does not seem to have been addressed in
the literature or in State practice to date, and a different standard might be
considered more suitable. At any rate, the absence of any engagement with the
particularities of causation again shows that the modes of military conduct
analysed in this article fall outside the ambit of what traditionally has been
considered to be subject to the law of armed conflict.
If one supports the conclusion that the dissemination of disinformation
might qualify as an “attack”, it must be asked whether the operation was in
compliance with the rules pertaining to the conduct of hostilities. Given that
the disinformation was targeted at members of the adversarial armed forces, the
principle of distinction was arguably observed. At the same time, it is questionable
whether the same holds true as regards proportionality and precautions in attack
in view of the fact that it was probably reasonably foreseeable that the harmful
disinformation would not stay confined to the soldiers’ closed groups on social
media but instead further spread to civilian audiences as well. Information is by
definition difficult to contain once it has been published.53
With reference to the Tallinn Manual 2.0, it has furthermore been
suggested that an information operation might also amount to an “attack” within
the meaning of IHL if it merely causes the psychological condition of “severe
mental suffering”, which supposedly follows from the phrasing of the already
mentioned Article 51(2) of AP I, prohibiting acts or threats of violence, the
primary purpose of which is to spread terror among the civilian population.54
Certainly, there is no reason to exclude mental injury from the protective ambit
of IHL as a matter of principle. The problem, however, is that the degree of
mental suffering is difficult to establish, given that, for instance, “[i]nconvenience,
51 Prosecutor v. Kvočka et al., Judgment, ICTY-IT-98-30/I-T, 2 November 2001, para. 252.
52 Prosecutor v. Ndindabahizi, Judgment, ICTR-2001-71-I, 15 July 2004, para. 463; Prosecutor v. Kordić and
Cerkez, Appeals Judgment, IT-95-14/II-A, 17 December 2004, para. 27; Prosecutor v. Orić, Judgment, IT03-68-T, 30 June 2006, para. 274; Prosecutor v. Nahimana et al., Judgment, ICTR-99-52-A, 28 November
2007, para. 501.
53 See V. Choudhary, above note 50.
54 See M. N. Schmitt, above note 6, rule 92, para. 8.
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irritation, stress, [and] fear are outside of the scope” of the proportionality
principle.55 It should follow that at least not every psychological reaction to an
information operation can be sufficient to render the conduct an attack. In order
to make such an expansive interpretation of the protective rules of IHL workable,
one would have to find clear, reliable and detectable criteria to enable the
assessment of mental injury caused by an adversarial information operation.
Either way, it is argued that many conceivable operations, as demonstrated by
above scenarios, will not lead to a sufficient degree of distress. In this context, it
may be suggested that this calculation may shift towards the assumption of
“severe mental suffering” if a large-scale information operation – as for example
in Scenario B above – leads to widespread confusion and sustained insecurity
among the civilian population of the target State. However, even in such a
scenario, the rule’s ambit would still be concerned with the mental well-being of
(a number of) individual civilians, but not with the integrity of the targeted
information space as such. Again, it may thus be asked whether existing IHL
remains sufficient to adequately protect civilian societies and their digital
information spaces against the perils of novel modalities of modern warfare.

International criminal law
In the context of the use of information operations in situations of armed conflict, it is
worth mentioning briefly that some forms of disinformation may not merely
constitute breaches of IHL but may also rise to the level of an international crime.
For example, disinformation about protected individuals or groups with the aim of
instigating members of the armed forces or civilians to attack them can be qualified
as inducing a war crime or another crime within the jurisdiction of the
International Criminal Court: Article 25(3)(b) of the Rome Statute stipulates that “a
person shall be criminally responsible and liable for punishment for a crime within
the jurisdiction of the Court if that person … induces the commission of such a
crime which in fact occurs or is attempted”.56 Recently, the United Nations (UN)
Human Rights Council presented a detailed fact-finding report on the situation of
the Rohingya in Myanmar that laid out the ways in which dehumanizing
disinformation can be weaponized in situations of inter-ethnic tensions.57
Relatedly, the Rome Statute furthermore provides in Article 25(3)(e) that “a
person shall be criminally responsible and liable for punishment for a crime within
the jurisdiction of the Court if that person … directly and publicly incites others to
commit genocide”. Incitement, too, is a mode of criminality that can – and often
will – be committed by way of disseminating hateful disinformation about a
targeted group. Note that as opposed to instigating or inducing the commitment
55 M. N. Schmitt, above note 6, rule 113 para. 5.
56 See Antonio Coco, “Instigation”, in Jérôme de Hemptinne, Robert Roth, Elies van Sliedregt, Marjolein
Cupido, Manuel J. Ventura and Lachezar Yanev (eds), Modes of Liability in International Criminal
Law, Cambridge University Press, Cambridge, 2019.
57 UN Human Rights Council, Report on the Detailed Findings of the Independent International FactFinding Mission on Myanmar, UN Doc A/HRC/39/CRP.2, 17 September 2018.
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of a crime, incitement does not require the genocide to actually have occurred; for
criminal liability to be established, it is sufficient to show that the inciting speech act
created the risk of genocidal acts to be carried out by the recipients.58

International human rights law
Adversarial information operations are obviously also capable of implicating the
human rights of targeted civilian populations. A piece of disinformation
disseminated by a State via social media that urges people to ingest methanol in
order to avoid contracting a deadly virus prima facie violates the right to bodily
integrity and the right to life, as guaranteed by virtually all existing human rights
treaties such as the International Covenant on Civil and Political Rights (ICCPR)
or the European Convention on Human Rights.59 A State-run disinformation
campaign that pursues the purpose of interfering in the democratic decisionmaking process in another State might be considered a violation of the right to
vote in elections that guarantee “the free expression of the will of the electors”
(Article 25(b) of ICCPR) and of the collective right to self-determination, which
is enshrined in Article 1(1) of ICCPR as well as Article 1(1) of the International
Covenant on Economic, Social and Cultural Rights.60 More generally, it may even
be worth inquiring whether and under which circumstances State-led adversarial
disinformation from abroad interferes with a person’s right to information
pursuant to Article 19(2) of ICCPR.
However, the application of these and other human rights is contingent on
two conditions: first, it needs to be established whether and to what extent States’
human rights obligations apply extraterritorially, in view of the fact that the ICCPR,
for example, stipulates that “[e]ach State Party to the present Covenant undertakes
to respect and to ensure to all individuals within its territory and subject to its
jurisdiction the rights recognized in the present Covenant” (Article 2(1) of
ICCPR).61 Some authors have recently re-emphasized that there are persuasive
reasons to assume that States have an obligation not to infringe upon the rights of
individuals located in other States given that the digital transformation as well as
recent developments of weapons technologies have vastly increased the possibilities
of States to endanger and compromise the enjoyment of human rights of persons
abroad who otherwise possess no link to the acting State.62
58 Jens David Ohlin, “Incitement and Conspiracy to Commit Genocide”, in Paola Gaeta (ed.), The UN
Genocide Convention: A Commentary, Oxford University Press, Oxford, 2009, p. 212.
59 See M. Milanovic and M. N. Schmitt, above note 4, pp. 267–269.
60 See on this Jens David Ohlin, Election Interference: International Law and the Future of Democracy,
Cambridge University Press, Cambridge, 2020; Nicholas Tsagourias, “Electoral Cyber Interference, SelfDetermination and the Principle of Non-Intervention in Cyberspace”, EJIL Talk!, 26 August 2019,
available at: https://www.ejiltalk.org/electoral-cyber-interference-self-determination-and-the-principleof-non-intervention-in-cyberspace/.
61 Also see Convention for the Protection of Human Rights and Fundamental Freedoms (European
Convention on Human Rights, as amended), Art. 1.
62 In the context of disinformation and cyber operations, see M. Milanovic and M. N. Schmitt, above note 4,
pp. 261–266.
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Second, information operations and other forms of hybrid warfare add
renewed urgency to the question of the relationship between the application of
the laws of armed conflict (IHL) and international human rights law in situations
of armed conflict. If the current state of the debate is that on a case-by-case basis,
the lex specialis principle “determines for each individual situation which rule
prevails over another” depending on the degree of detail the rule provides vis-àvis the situation,63 one may conclude that novel forms of warfare such as the
ones presented in this article allow for a broader consideration of the human
rights implications of adversarial military operations given that the law of armed
conflict, as shown throughout, does not address many of the relevant legal
questions that arise in the context of adversarial information activities in armed
conflict. After all, at least election interference or the coercion of individual
civilians by way of an information operation is nothing that the Geneva
Conventions or their Additional Protocols envisaged – with the possible, albeit
in any case limited, exception of the law of military occupation as laid down in
GC IV. Of course, a possible and potentially rather sweeping counterargument
against a stronger reliance on human rights protections regarding information
operations during armed conflict could be IHL’s explicit recognition of
permissible ruses of war. If “ruses of war are not prohibited”, as stated by Article
37(2) of AP I, IHL could potentially be invoked as the lex specialis in times of
armed conflict whenever an information operation qualifies as a ruse of war. The
same provision, however, clarifies that permissible ruses are limited to operations
“which infringe no rule of international law applicable in armed conflict”. This
forestalls any sweeping invocations of the lex specialis argument and leaves
considerable room for human rights law in the assessment of wartime
information operations.

Conclusion: The limits of existing law and options for advancing
the debate
The protection of civilian populations against the consequences of armed conflict is
a central object and purpose of IHL. IHL’s anchoring in 20th-century kinetic
warfare and its traditional focus on the physical impact of military operations still
pervade contemporary understandings and interpretations of the humanitarian
legal framework. The extent of this “physical anchoring” marks the linchpin in
current debates about accommodating and mitigating the far-reaching intangible
harms (potentially) inflicted by 21st-century modes of warfare.
Shifts in the nature of conflict have seen an emergence of new modes of
hybrid warfare combining the employment of traditional kinetic force, cyber
operations and disinformation campaigns to destabilize or gradually demoralize
the adversary. Digital technologies allow for information operations that can
63 See ICRC, How Does Law Protect in War? – Online Casebook, Chapter IHL and Human Rights, available
at: https://casebook.icrc.org/law/ihl-and-human-rights.
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deeply affect targeted civilian populations and public structures in ways that were
hitherto inconceivable.
On the other hand, it is still very much an open question whether the
adverse (intangible) consequences on modern interconnected societies and
information spaces are humanitarian concerns in the sense that contemporary
IHL should be the legal regime addressing them. Are the potential harms laid out
in this article in fact reflective of protective gaps that humanitarian law should
fill? If so, should such protection be achieved on the basis of existing rules and
via links to traditional forms of violence or physical or mental impacts on
individuals? Or are systemic values such as “the integrity of national or global
information spaces” or “public trust” increasingly to be seen as 21st-century
humanitarian values that IHL should protect as such – at least against the worst
types of impact when disinformation campaigns are designed to systematically
corrupt and corrode informational spaces nation-wide?
There are essentially two paths available to move forward from here: one is
to accept such adverse consequences as in principle within the ambit of the raison
d’être of IHL, which would imply the need for a more progressive re-interpretation
and (potentially) development of the existing body of the laws of armed conflict.
The other one is to consider threats from contemporary information
operations beyond the (deliberately limited) reach of IHL given that it is the
principal task of these rules to provide fundamental protection (rather than fullscale protection) against the worst (and not all) perils of war. In that case, other
rules would have to step in lest civil societies were left without clear legal
protection against some of the most consequential forms of modern conflict, as
exemplified in Scenario B. The long-running but as-yet unsettled questions of the
extraterritorial (“virtual”) and substantive reach of international human rights
law in situations of armed conflict, however, suggest that States remain reluctant
to proceed with the second option.
As far as information operations are concerned, however, most States so far
do not seem to be prepared to treat their consequences as humanitarian concerns
either.64 In part, this may be due to the difficult line-drawing and definitional
questions inherent in any attempt at broadening classic IHL understandings to
include intangible impacts that for the time being might be seen to militate
against any such ostensibly “radical” extensions. In fact, despite growing
engagement within the community of international legal scholars, there is a
palpable reluctance to address the issue within the framework of international law
at all. While there is an increasing trend among States to publicly position
themselves in regard to the application of international law to cyber operations,
the same cannot be said about the growing phenomenon of adversarial conduct
against a target State’s information ecosystem, i.e. operations that are carried out
solely on the content layer of network infrastructures without affecting the
physical or logical layers as well. Regarding the legal implications of such
64 There are a few noteworthy exceptions: see Norwegian Military Manual, p. 200; French Military Manual,
p. 68.
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operations, States have so far by and large remained silent and abstained from any
nuanced categorizations.65 In line with this reluctance to employ the language of
international law, States and regional organizations have so far preferred an
approach that focuses on monitoring adversarial campaigns by other States and
disseminating counter-information to correct distorting or false media narratives.66
The present article has shown that digital communications technologies
open up entirely new possibilities to affect the adversary, societies and the civilian
population of a given area, State, region or even globally in situations of armed
conflict. The foregoing analysis of existing legal framework allows for the
following conclusions:
(1)

(2)

(3)

Certain kinds of adversarial information operations in a situation of armed
conflict and their consequences are covered by existing rules of IHL, in
particular in regard to incitement, de-humanization of the adversary and
the terrorization of a civilian population.
The legal concepts of “constant care” and “attack” allow, in principle, for an
expansive interpretation that encompasses certain modes of information
operations and resulting harms, such as the spreading of false health
information that prompts the target audience to engage in directly harmful
behaviour, as exemplified in Scenario C and further analysed in the sections
“‘Military information operations’: Constant care to spare the civilian
population” and “Information operations reaching the threshold of an
attack”. Such expansive understanding is contingent on corresponding
mutual consent of the relevant international actors and should be supported.
Adversarial conduct during armed conflict against the information space of a
belligerent party beyond these relatively narrowly circumscribed scenarios
finds only scarce (clear) limitations under existing legal frameworks. To a
certain extent, this is a reflection of IHL’s unusually explicit permissive
stance on ruses of war and a widespread sentiment that information
operations (against the adversary) must remain legal. At the same time,
recent developments suggest a significant shift towards more pervasive, allencompassing operations that may lead to a large-scale corrosion of public
information spaces without discernible military necessity. With the everincreasing digitalization of societies across the globe, the adverse impact of
such conduct might be too sustained and too grave to remain unaddressed
by IHL. Given the further observation that in information warfare the lines
between times of war and times of peace become increasingly blurred, there
even appears to be an emerging need – and room – for a broader rule
against systematic and highly corrosive military information operations
against civilian information spaces that is not limited to situations of armed
conflict but spans the entire spectrum of peace and war.

65 See Henning Lahmann, “Information Operations and the Question of Illegitimate Interference Under
International Law”, Israel Law Review, Vol. 53, No. 2, 2020, pp. 209–217.
66 See as an example the European External Action Service (EEAS) “EU vs. Disinfo” initiative, available at:
https://euvsdisinfo.eu/.
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To be sure, I am under no illusion about the prospects of such a rule materializing
any time soon. Instead, all of this first and foremost calls for a policy debate about
humanitarian values on the future digital battlefield. If anything, we need to move
on from the current widespread instinctive perception that the general rule is one of
permissibility of adversarial influence activities during armed conflict, as
demonstrated at the outset of the article. In view of the possibilities and adverse
impacts of digital information warfare in the 21st century, and for the sake of
protecting civilian societies in the digital era, such an attitude can no longer
reasonably be upheld. Therefore, avoiding or mitigating the worst and most
disruptive impacts that digital information warfare can have on civilian
populations and societies should be considered a central humanitarian objective
in 21st-century warfare.
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examination, other questions arise concerning its interpretation and application.
What is the meaning of “military necessity” and “necessity” in relation to pillage,
and how do they correlate with the special intent requirement? To answer these
questions, the article examines the drafting history, law and current practice
relating to the crime’s ambiguous new element. It then proposes several avenues to
address the recurring uncertainty regarding its meaning: conservative, radical and
pragmatic.
Keywords: pillage, plunder, International Criminal Court, Rome Statute, Elements of Crimes.

Introduction
This article explores the legal contours of the war crime of pillage in international and
non-international armed conflicts under Articles 8(2)(b)(xvi) and 8(2)(e)(v) of the
Rome Statute of the International Criminal Court (ICC). It focuses on the special
intent of pillage, which was introduced during the drafting of the ICC Elements of
Crimes. This novel element requires that the perpetrator intended to appropriate
the property “for private or personal use”. To understand its meaning, the article
also examines the notions of “military necessity” and “necessity”.
The meaning of the crime’s special intent requirement remains obscure
more than two decades after the adoption of the ICC Statute and the Elements of
Crimes. Pursuant to Article 9 of the ICC Statute, the Elements of Crimes shall
assist the ICC in the interpretation and application of Article 8, consistent with
the Statute. But has it been the case with pillage? The article addresses this
question building on the current jurisprudence of the ICC and other international
tribunals, as well as academic literature.1
The core ICC jurisprudence on pillage consists of trial judgments in the cases
of Katanga (2014), Bemba (2016), Ntaganda (2019) and Ongwen (2021). Consistent
with the current prevalence of non-international armed conflicts, the four cases
concern pillage under Article 8(2)(e)(v) of the ICC Statute. The verdicts in the first
three cases have become final, but following the appellate acquittal in Bemba, there
are just two final convictions for pillage at the moment: Katanga and Ntaganda. At
the time of writing, the Ongwen case was pending resolution on appeal.
This modest track record concerning one of the most common crimes in
armed conflicts is the centerpiece of this review. Current jurisprudence provides a
good foundation for understanding the crime’s elements, but as discussed below,
it does not give a clear and exhaustive interpretation of the special intent
requirement. Meanwhile, the existing academic literature on the crime’s special
intent is somewhat limited or dated. While commentators have paid much
attention to pillage in the form of exploitation of natural resources, the ICC cases
mostly concern basic items: food, household goods, furniture, building materials
and clothes.
1

The research and writing of this article concluded on 1 September 2021.
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Thinking forward, the article considers three possible avenues to address
the unresolved issue concerning the crime’s scope. It first suggests factors that
could be indicative of the perpetrator’s special intent concerning “private or
personal use”. As an alternative, it considers the possibility of replacing the
special intent requirement in the Elements of Crimes. Finally, it argues that even
without a legislative amendment, it is open to the ICC to disregard the “private
or personal use” element, which would be consistent with the “established
framework of the international law of armed conflict”.

Pillage in the International Criminal Court law and practice
Property crimes such as pillage remain a feature of modern armed conflicts around
the world. Before delving into its special intent requirement (dolus specialis), the
central question of this article, this section discusses pillage in the ICC law and
practice. As an introduction, it recalls the crime’s definition under the ICC
Statute and its constituent elements under the ICC Elements of Crimes, including
their drafting history. It also gives a brief overview of pertinent ICC cases,
focusing on the four cases that have been tried on pillage charges to date:
Katanga, Bemba, Ntaganda and Ongwen.

The definition and legal elements of pillage
In simple terms, pillage means theft during armed conflict.2 Pillage is otherwise
known as looting, plunder, sacking or spoliation, although the exact definition of
these terms remains elusive.3 All these concepts refer to an unlawful
appropriation of any property during an armed conflict against the will of the
rightful owner.
The ICC Statute criminalizes pillage under Articles 8(2)(b)(xvi) and 8(2)
(e)(v). Its drafters categorized pillage as “[o]ther serious violations of the laws
and customs” applicable in international and non-international armed conflicts
“within the established framework of international law”. Save for the contextual
elements, the legal elements of pillage in international and internal armed
2

3

James G. Stewart, Corporate War Crimes: Prosecuting Pillage of Natural Resources, Open Society
Foundations, New York, 2011, p. 10. See also Armin Steinkamm, “Pillage”, in Rudolf Bernhardt (ed.),
Encyclopedia of Public International Law, Vol. 3, North-Holland, Amsterdam, 1997, p. 1029; Guido
Carducci, “Pillage”, in Rüdiger Wolfrum (ed.), Max Planck Encyclopedia of Public International Law,
Oxford University Press, Oxford, 2012; available at: https://opil.ouplaw.com/ (all internet references
were accessed in October 2021).
International Criminal Tribunal for the former Yugoslavia, Delalić et al., Judgment, IT-96-21-T, 16
November 1998, para. 591; Request from the Governments of Belgium, Costa Rica, Finland, Hungary,
the Republic of Korea and South Africa and the Permanent Observer Mission of Switzerland regarding
the text prepared by the International Committee of the Red Cross on Article 8, para. 2(b), (c) and (e)
of the Rome Statute of the ICC, PCNICC/1999/WGEC/INF.2, 14 July 1999 (hereafter Request from the
Governments), p. 41. See also Knut Dörmann, Elements of War Crimes under the Rome Statute of the
International Criminal Court: Sources and Commentary, Cambridge University Press, Cambridge, 2003,
p. 273.
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conflicts are identical and raise the same legal questions. On that basis, this article
makes no distinction between the two.
Articles 8(2)(b)(xvi) and 8(2)(e)(v) prohibit “[p]illaging a town or place, even
when taken by assault”. Stewart observes that the language adopted in the ICC Statute
is archaic and superfluous, adding “nothing of contemporary relevance”.4 It mirrors
the language of Article 28 of the Hague Regulations Respecting the Laws and Customs
of War on Land (1907), which states that “[t]he pillage of a town or place, even when
taken by assault, is prohibited”.5 In February 1997, the US proposed to the Working
Group on Definition of Crimes that this language be included in the draft text of the
ICC Statute.6 It eventually prevailed over the simple phrasing of New Zealand and
Switzerland, whose proposal was “pillage”.7 Another unsuccessful proposal, which
the Working Group on Definition of Crimes included in its draft consolidated text
for war crimes in February 1997, was “plunder”.8
The ICC Elements of Crimes then dropped that archaic language, similar to
Article 33 of the Fourth Geneva Convention (1949), which declares in absolute
terms that “[p]illage is prohibited”. But the Elements of Crimes added other
peculiar features, most notably the “private or personal use” requirement, as
discussed in the coming sections.
In addition to proof of the crime’s nexus to an armed conflict and the
perpetrator’s awareness of the existence of an armed conflict, which are common to
all war crimes,9 the core legal elements of pillage under the ICC Elements of Crimes are:
1.
2.
3.

The perpetrator appropriated certain property.
The perpetrator intended to deprive the owner of the property and to
appropriate it for private or personal use.
The appropriation was without the consent of the owner.10

This specific set of elements is the result of extensive negotiations at the
Working Group on Elements of Crimes concerning war crimes. Its official
records show that the elements of pillage went through various stages of
metamorphosis. The ICC Preparatory Commission received several proposals in
the course of its work on the elements. The US proposal for the elements of
4
5

J. G. Stewart, above note 2, p. 13.
In relation to military authority over the territory of the hostile state (occupation), Article 47 of the 1907
Hague Regulations Respecting the Laws and Customs of War on Land states that “[p]illage is formally
forbidden”, and Article 46 states that “private property […] must be respected” and “[p]rivate
property cannot be confiscated”.
6 Proposal submitted by the United States: War Crimes, A/AC.249/1997/WG.I/DP.1, 14 February 1997. See
also Andreas Zimmermann and Robin Geiß, para. 2(b)(xvi): “Pillage”, in Otto Triffterer and Kai Ambos
(eds), The Rome Statute of the International Criminal Court: A Commentary, 3rd ed., Bloomsbury
Publishing, London, 2016, p. 452.
7 Working paper submitted by the delegations of New Zealand and Switzerland, A/AC.249/1997/WG.1/
DP.2, 14 February 1997, pp. 3 and 5.
8 Draft consolidated text: War Crimes, 20 February 1997, A/AC.249/1997/WG.1/CRP.2, pp. 6 and 8.
9 For example, in a non-international armed conflict, the final two elements require that: “4. The conduct
took place in the context of and was associated with an armed conflict not of an international
character. 5. The perpetrator was aware of factual circumstances that established the existence of an
armed conflict.”
10 See also Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 1027.
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pillage from February 1999 replicated its suggested core elements for the war crime
of destruction or appropriation of property:11
2.
3.
4.
5.

That the accused intended to destroy or appropriate certain property that
did not constitute a military objective and whose destruction or
appropriation would not serve a military purpose.
That the accused destroyed or appropriated that property.
That the destruction or appropriation was without, and the accused knew
it was without, lawful justification or excuse.
That the amount of destruction or appropriation was extensive.

It also included a comment that destruction or appropriation justified by
military necessity would not result in culpability since either the “without lawful
justification or excuse” or the military purpose element would be satisfied. To
define the elements of pillage, the US proposal suggested adding an extra
requirement that it be “carried out in an arbitrary manner, devoid of concern for
the consequences”.
In July 1999, the International Committee of the Red Cross (ICRC)
presented its comprehensive paper on war crimes “in order to assist the [ICC
Preparatory Commission] in elaborating the text on the elements of crimes”
through Belgium, Costa Rica, Finland, Hungary, South Korea, South Africa and
Switzerland. It identified the following core elements of pillage in international
armed conflict:
Material elements
(1)

The perpetrator appropriated or obtained against the owner’s will [by
force] [either through taking advantage of the circumstances of armed
conflict or through abuse of military strength] private or public
property in a town or a place.
(2) The conduct was not permissible as lawful acts of, in particular, seizure,
levying contributions, requisitions or taking war booty.
Mental element
(3) The act is committed wilfully with the specific intention [of unjustified
gain] [to deprive the owner or any other person of the use or benefit
of the property, or to appropriate the property for the use of any
person other than the owner].12
Introduced in July 1999, the joint proposal of Costa Rica, Hungary and
Switzerland with respect to international armed conflicts replicated the above
elements from the ICRC text.13 Following the ICRC’s example, it removed the
reference to lawful acts such as seizure, levying contributions, requisitions or
11 Proposal submitted by the United States of America: Draft Elements of Crimes, PCNICC/1999/DP.4/
Add.2, 4 February 1999, pp. 6, 14 and 21.
12 Request from the Governments, above note 3, pp. 1 and 42.
13 Proposal submitted by Costa Rica, Hungary and Switzerland on certain provisions of Article 8, para. 2(b),
of the Rome Statute of the ICC: (viii), (x), (xiii), (xiv), (xv), (xvi), (xxi), (xxii), (xxvi), PCNICC/1999/
WGEC/DP.8, 19 July 1999, p. 3.
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taking war booty in the context of internal armed conflicts.14 The Japanese proposal
dating July 1999 had just one core element, other than the contextual element, which
read: “The accused pillaged a town or place.”15
On the basis of the submitted proposals and discussions, the Preparatory
Commission agreed on two core elements in December 1999:
2.
3.

The accused appropriated or seized certain property.
The appropriation or seizure was not justified by military necessity and
was committed with intent to deprive the owner thereof.16

There are common elements between the December 1999 text and the final
text: the fact of appropriation of certain property and the intent to deprive the owner
of such property. Hosang observes that the “need for such intent was disputed by a
number of delegations”.17 He also notes that the term “seized”, which was briefly
introduced into the elements, was later considered to be a superfluous addition to
“appropriated”.18 Although the text that the ICC Preparatory Commission
adopted in December 1999 included “military necessity” as an express exception,
it was eventually downgraded to a footnote, which will be discussed later. In the
text adopted in November 2000, the elements appear in their current form, and
the footnote no longer makes exceptions for situations of military necessity.19
Pillage is a property crime, similar to destruction or appropriation (seizure)
of property. During sentencing, the Katanga Trial Chamber distinguished murder
and attacks on civilians as “violence to life” from destruction and pillage of
property as “threat to property”, holding that there should be a more severe
penalty for the former.20 At the same time, it described the charged property
crimes as “very serious crimes under particularly cruel conditions and
[committed] in a discriminatory manner”.21 The Ntaganda Trial Chamber also
recognized that “crimes against property are generally of lesser gravity than
crimes against the life and/or bodily integrity of persons”.22
Other international criminal tribunals, in particular the International Criminal
Tribunal for the former Yugoslavia (ICTY), the International Criminal Tribunal for
Rwanda (ICTR) and the Special Court for Sierra Leone (SCSL), did not elaborate on
14 Proposal submitted by Costa Rica, Hungary and Switzerland on certain provisions of Article 8, para. 2(e),
of the Rome Statute of the ICC: (v), (vi), (vii), (viii), (xi), (xii), PCNICC/1999/WGEC/DP.11, 19 July 1999,
p. 1; Request from the Governments, above note 3, pp. 122–3.
15 Proposal submitted by Japan: Elements of Crimes: Article 8, para. 2(b)(i) to (xvi), PCNICC/1999/WGEC/
DP.12, 22 July 1999, p. 5.
16 Preparatory Commission for the International Criminal Court, Annex III: Elements of Crimes, PCNICC/
1999/L.5/Rev.1/Add.2, 22 December 1999, pp. 24–5 and 33.
17 See also K. Dörmann, above note 3, p. 273.
18 Hans Boddens Hosang, “Pillaging”, in Roy Lee, International Criminal Court: Elements of Crimes and
Rules of Procedure and Evidence, Transnational Publishers, New York, 2001, p. 176.
19 Report of the Preparatory Commission for the International Criminal Court, Part II: Finalized draft text of
the Elements of Crimes, PCNICC/2000/1/Add.2, 2 November 2000, pp. 31–2 and 43.
20 See also Delalić et al., Judgment, IT-96-21-A, 20 February 2002, para. 732.
21 Katanga, Decision on Sentence pursuant to Article 76 of the Statute, ICC-01/04-01/07-3484-tENG, 22
September 2015, paras 143 and 145.
22 Ntaganda, Sentencing Judgment, ICC-01/04-02/06-2442, 7 November 2019, para. 136. See also Al Mahdi,
Judgment and Sentence, ICC-01/12-01/15-171, 27 September 2019, para. 77.
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the definition of the crime in their core legal texts. The ICTY Statute does not mention
pillage at all: it criminalizes “plunder of public or private property”. The task of defining
the crime of plunder under Article 3(e) of the ICTY Statute, as well as pillage under
Article 4(f) of the ICTR Statute and Article 3 of the SCSL Statute, was left entirely to
judges through jurisprudence. In Delalić et al., later affirmed in Kordić & Č erkez, the
ICTY Trial Chamber defined plunder as follows:
all forms of unlawful appropriation of property in armed conflict for which
individual criminal responsibility attaches under international criminal law,
including those acts traditionally described as “pillage”.23
The ICTY Trial Chamber in Hadžihasanović & Kubura endorsed the above
definition, explaining that there is plunder “when public or private property is
acquired illegally and deliberately”.24 It also cited Kordić & Č erkez, stating that
plunder covers “both widespread and systematised acts of dispossession and
acquisition of property in violation of the rights of the owners and isolated acts
of theft or plunder by individuals for their private gain.”25
Such considerable textual differences between the definition of pillage
under the ICC Statute and plunder under the ICTY Statute invite the question if
references to the jurisprudence of other tribunals are appropriate here. Besides,
the Delalić et al. trial judgment implies – without explaining its reasoning – that
plunder encompasses pillage. One possible interpretation is that the definition of
plunder is broader than pillage, although there is no support for this distinction
in the literature.26 Arguably, both terms refer to the same or comparable unlawful
acts. Since the ICC applies the “established principles of the international law of
armed conflict” under Article 21(1)(b) of the ICC Statute, this article consults the
jurisprudence of other international criminal tribunals on discrete issues.

Overview of the International Criminal Court cases on pillage
Trial judgments in the Katanga, Bemba, Ntaganda and Ongwen cases constitute the
most authoritative jurisprudence on the crime of pillage under the ICC Statute.
Apart from the dissenting opinion of Judges Monageng and Hofmański in
Bemba, the ICC has so far produced no appellate jurisprudence on pillage. The
four cases concern pillage in the context of internal armed conflicts under Article
8(2)(e)(v) of the ICC Statute.27 While it is consistent with the growing prevalence
23 Delalić et al., Judgment, IT-96-21-T, 16 November 1998, para. 591. See also Kordić & Č erkez, Appeal
Judgment, IT-95-14/2-A, 17 December 2004, para. 79.
24 Hadžihasanović & Kubura, Judgment, IT-01-47-T, 15 March 2006, para. 49.
25 Kordić & Č erkez, Judgment, IT-95-14/2-T, 26 February 2001, para. 352; Hadžihasanović & Kubura,
Judgment, IT-01-47-T, 15 March 2006, para. 49.
26 See, for example, K. Dörmann, Elements of War Crimes under the Rome Statute of the International
Criminal Court: Sources and Commentary, Cambridge University Press, Cambridge 2003; J. G. Stewart,
Corporate War Crimes: Prosecuting Pillage of Natural Resources, Open Society Foundations, New York,
2011.
27 Apart from the Katanga & Ngudjolo case, which was later split, the ICC Prosecutor has brought no pillage
charges in international armed conflict under Article 8(2)(b)(xvi) of the ICC Statute.
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of internal armed conflicts in modern times, this charging pattern is the result of
case selection from among the available situations under investigation.
The first ICC conviction on pillage charges came over a decade after the ICC
Statute had entered into force. In March 2014, the Trial Chamber found Germain
Katanga guilty as an accessory to the crime of pillage as a war crime under Articles
8(2)(e)(v) and 25(3)(d) committed during a February 2003 attack on the village of
Bogoro, Ituri District, Democratic Republic of the Congo (DRC).28 Mr Katanga
and the Prosecution did not appeal the verdict, allowing the trial judgment to
become final. The Trial Chamber sentenced him to a joint sentence of twelve years
of imprisonment,29 including ten years for pillage as a war crime.30
The second case was overturned on appeal, but produced valuable
jurisprudence. In March 2016, the Trial Chamber convicted Jean-Pierre Bemba
Gombo under Articles 8(2)(e)(v) and 28(a) as a person effectively acting as a
military commander for the crimes of murder, rape and pillage in the Central
African Republic in 2002–2003. In June 2016, the Trial Chamber sentenced Mr
Bemba to sixteen years of imprisonment for pillage out of a total of eighteen years,
taking into account all relevant factors.31 In June 2018, the Appeals Chamber, Judges
Monageng and Hofmański dissenting, overturned the conviction and Mr Bemba was
acquitted of all charges, including pillage, on various grounds.32 Treating pillage as
an incidental issue, the appeals judgment did not discuss the crime’s legal elements.
The third case consolidated and further developed the jurisprudence on
pillage. In July 2019, the Trial Chamber found Bosco Ntaganda guilty of eighteen
counts of war crimes and crimes against humanity committed in the Ituri
District, DRC in 2002–2003, including pillage as an indirect co-perpetrator under
Articles 8(2)(e)(v) and 25(3)(a).33 It sentenced Mr Ntaganda to a joint sentence
of thirty years of imprisonment, including twelve years for pillage.34 In March
2021, the Appeals Chamber confirmed his conviction and sentence.35

28 Katanga, Judgment pursuant to Article 74 of the Statute, ICC-01/04-01/07-3436-tENG, 7 March 2014,
paras 658–9. Earlier, in April 2013, the Trial Chamber acquitted his co-accused, Mr Ngudjolo, of all
the charges. See Ngudjolo, Judgment pursuant to Article 74 of the Statute, ICC-01/04-02/12-3-tENG,
26 December 2012, p. 197.
29 Katanga, Decision on Sentence pursuant to Article 76 of the Statute, ICC-01/04-01/07-3484-tENG, 22
September 2015, paras 146–7.
30 Pursuant to Article 78(3) of the ICC Statute, when a person has been convicted of more than one crime,
the Court shall pronounce a sentence for each crime and a joint sentence specifying the total period of
imprisonment.
31 Bemba, Decision on Sentence pursuant to Article 76 of the Statute, ICC-01/05-01/08-3399, 21 June 2016,
para. 94.
32 Bemba, Judgment on the appeal of Mr Jean-Pierre Bemba Gombo against Trial Chamber III’s “Judgment
pursuant to Article 74 of the Statute”, ICC-01/05-01/08-3636-Red, 8 June 2018.
33 Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019.
34 Ntaganda, Sentencing Judgment, ICC-01/04-02/06-2442, 7 November 2019, paras 155 and 246.
35 Ntaganda, Public Redacted Version of Judgment on the appeals of Mr Bosco Ntaganda and the Prosecutor
against the decision of Trial Chamber VI of 8 July 2019 entitled “Judgment”, ICC-01/04-02/06-2666-Red,
30 March 2021; Ntaganda, Public Redacted Version of Judgment on the appeal of Mr Bosco Ntaganda
against the decision of Trial Chamber VI of 7 November 2019 entitled “Sentencing Judgment”, ICC01/04-02/06-2667-Red.
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The latest ICC jurisprudence on pillage arrived in February 2021, when the
Trial Chamber convicted Dominic Ongwen of more than sixty counts of war crimes
and crimes against humanity. He was found guilty of pillage as an indirect coperpetrator under Articles 8(2)(e)(v) and 25(3)(a) committed during attacks on
four internally displaced people (IDP) camps in northern Uganda between
October 2003 and June 2004.36 The Trial Chamber, Judge Pangalangan
dissenting, sentenced him to eight years of imprisonment for pillage in each of
the four camps out of a joint sentence of twenty-five years.37 At the time of
writing, the appeal proceedings were ongoing.38
The ICC practice concerning pillage is not limited to the four cases. The
Prosecution has charged pillage as a war crime in other cases, as outlined in Table 1.
The cases of Abd-Al-Rahman and Yekatom & Ngaïssona, which remain at
the pre-trial and trial stages of proceedings, are expected to complement the current
jurisprudence on pillage in the coming years. The cases of Al Bashir, Banda, Harun,
Hussein, Kony & Otti and Mudacumura are dormant because the suspects remain at
large and the ICC does not permit trials in absentia. If these suspects are arrested
and prosecuted, their cases would further test the legal contours of pillage under
the ICC Statute. Since all of them are factually comparable to Katanga, Bemba,
Ntaganda and Ongwen, it remains to be seen if they will bring clarity to the
meaning of the special intent requirement.
Although the Prosecution has also charged pillage in the cases of Abu
Garda and Mbarushimana, the Pre-Trial Chambers declined to confirm the
charges and the cases did not proceed to the trial stage. Evidence of other
property crimes in connection with the charged crimes is also present in such
cases as Lubanga and Al Mahdi. Given their lesser relevance to the issues
examined here, the article will devote limited attention to them.

The meaning of the three core elements
This section examines the three core elements of pillage under the ICC Elements of
Crimes. It focuses on the special intent (dolus specialis), which requires that the
perpetrator intended to appropriate the property “for private or personal use”.
Currently, its meaning remains unsettled in jurisprudence and academic
literature. In an attempt to remedy this uncertainty, the article proposes several
alternative avenues to address the issue concerning this ambiguous new element:
conservative, radical and pragmatic.

The meaning of appropriation without the owner’s consent
The first and the third elements of pillage under the ICC Elements of Crimes require
that the “perpetrator appropriated certain property” and that the “appropriation
36 Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021.
37 Ongwen, Sentence, ICC-02/04-01/15-1819-Red, 6 May 2021.
38 Since the parties did not raise any issues related to the crime of pillage on appeal, these proceedings are not
expected to affect the ICC’s jurisprudence on pillage.
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Table 1. Overview of International Criminal Court cases concerning pillage
Case name

Conviction
basis

Charging basis

Current status

Abd-Al-Rahman

Art. 8(2)(e)(v)

–

Active, pre-trial
ongoing

Abu Garda

Art. 8(2)(e)(v)

–

Closed, charges
not conﬁrmed

Al Bashir

Art. 8(2)(e)(v)

–

Inactive, suspect
at large

Banda

Art. 8(2)(e)(v)

–

Inactive, suspect
at large

Bemba

Art. 8(2)(e)(v)

–

Closed, acquitted
on appeal

Harun

Art. 8(2)(e)(v)

–

Inactive, suspect
at large

Hussein

Art. 8(2)(e)(v)

–

Inactive, suspect
at large

Katanga

Art. 8(2)(b)(xvi)
or 8(2)(e)(v)

Art. 8(2)(e)(v)

Closed, convicted
at trial

Kony & Otti

Art. 8(2)(e)(v)

–

Inactive, suspect
at large

Mbarushimana

Art. 8(2)(e)(v)

–

Closed, charges
not conﬁrmed

Mudacumura

Art. 8(2)(e)(v)

–

Inactive, suspect
at large

Ngudjolo

Art. 8(2)(b)(xvi)
or 8(2)(e)(v)

–

Closed, acquitted
at trial

Ntaganda

Art. 8(2)(e)(v)

Art. 8(2)(e)(v)

Closed,
conviction
afﬁrmed

Ongwen

Art. 8(2)(e)(v)

Art. 8(2)(e)(v)

Active, appeal
ongoing

Yekatom &
Ngaïssona

Art. 8(2)(e)(v)

–

Active, trial
ongoing

was without the consent of the owner”. These requirements are a common
denominator between most definitions of pillage. According to the ICC Elements
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of Crimes, these elements concentrate on the conduct and circumstances associated
with pillage, respectively.39
The Cambridge Dictionary defines the term “appropriation” as the “act of
taking something that belongs to someone else”.40 Further to the Katanga,
Ntaganda and Ongwen trial judgments, the pillaging of a town or place comprises
all forms of appropriation, public or private, including organized and systematic
appropriation, as well as acts of appropriation committed by combatants in their
own interest.41 In Katanga, the Trial Chamber observed that pillage was a
common practice in Ituri District, DRC during the charged period and
constituted a method of warfare and a form of “pay” or gain for the attackers.42
In its 1958 Commentary to Article 33 of the Fourth Geneva Convention
(1949), the ICRC explained that the prohibition “concerns not only pillage
through individual acts without the consent of the military authorities, but also
organized pillage, the effects of which are recounted in the histories of former
wars, when the booty allocated to each soldier was considered as part of his
pay”.43 The 1987 Commentary to the Additional Protocol II to the Geneva
Conventions (1977) noted that the prohibition of pillage under Article 4(2)(g) of
the Additional Protocol II was based on Article 33(2) of the Fourth Geneva
Convention. It covers both organized pillage and pillage resulting from isolated
acts of indiscipline, and applies to all categories of property: state and private. It
is prohibited to issue orders authorizing pillage.
The Ongwen Trial Chamber has rightly observed that although the
jurisprudence is not uniform on this point, “there is no requirement that
appropriations must occur on a large scale basis” to constitute the crime of
pillage.44 Indeed, any quantitative qualifiers are conspicuously absent from the
crime’s definition under the ICC Statute and the Elements of Crimes. Scale may,
however, be a factor for admissibility of a case based on gravity under Article 17
(1)(d) or determination of sentence under Article 78(1).
It is interesting that in the Katanga & Ngudjolo confirmation decision, and
to a lesser degree in the Bemba trial judgment, appropriation was interpreted to have
taken place after “property has come under the control of the perpetrator”.45 In
practice, it may be difficult to establish the exact moment when property comes
39 Elements of Crimes, General Introduction, para. 7(a).
40 Cambridge Business English Dictionary, available at: https://dictionary.cambridge.org/.
41 Katanga, Judgment pursuant to Article 74 of the Statute, ICC-01/04-01/07-3436-tENG, 7 March 2014,
para. 905; Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 1028; Ongwen, Trial
Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, para. 2763. See also Delalić et al., Judgment,
IT-96-21-T, 16 November 1998, para. 590.
42 Katanga, Judgment pursuant to Article 74 of the Statute, ICC-01/04-01/07-3436-tENG, 7 March 2014,
para. 519.
43 “Article 33. Individual Responsibility, Collective Penalties, Pillage, Reprisals”, in Jean Pictet (ed.), ICRC
Commentary on Convention (IV) Relative to the Protection of Civilian Persons in Time of War, Geneva,
1 August 1949, ICRC, Geneva, 1958.
44 Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, para. 2764.
45 Katanga & Ngudjolo, Decision on the confirmation of charges, ICC-01/04-01/07-717, 14 October 2008,
para. 330; Bemba, Judgment pursuant to Article 74 of the Statute, ICC-01/05-01/08-3343, 21 March
2016, para. 115.
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under the control of the perpetrator, while in some instances, the moment of it
coming under the perpetrator’s control and the moment of appropriation may
coincide in time. This debatable interpretation has thus far been inconsequential
in litigation, and appears to have been silently abandoned in the Katanga,
Ntaganda and Ongwen trial judgments.
The Trial Chamber in Katanga and Pre-Trial Chamber in Mbarushimana
have pointed out that the war crime of pillage does not require that the pillaged
property belong to an “enemy” or “hostile” party to the conflict.46 The Katanga
Trial Chamber concluded that appropriation of private property belonging to
combatants but not justified by military necessity constitutes the crime of
pillaging.47 This is an important correction of an earlier jurisprudence on the
issue, where the Pre-Trial Chamber in Katanga & Ngudjolo effectively read a new
element into the crime’s definition.
Consent is defined in the Cambridge Dictionary as “permission or
agreement”. The perpetrator’s knowledge of a lack of the owner’s consent may
be inferred from the facts and circumstances. The Katanga Trial Chamber
considered the circumstances, in particular that the appropriation was effected as
part of the attack. It concluded that the appropriation took place without the
consent of the owner of the property as civilians were attempting to flee or hide.
The evidence showed, for example, that houses were pillaged in the absence of
their owners and that captives, particularly women, were forced to transport the
pillaged property.48 The Trial Chambers in Bemba, Ntaganda and Ongwen
reiterated that lack of consent could be inferred from the absence of the owner or
coercive circumstances.49
Building on the current ICC jurisprudence, and borrowing from the
elements of sexual and gender-based crimes where lack of consent is an express
requirement,50 this article suggests that the following factors could be indicative
of a non-consensual appropriation:
Statements of the perpetrator before, during or after the appropriation;
Use or threat of force or coercion;
Coercive environment or circumstances of appropriation;
Deception;
Verbal and non-verbal statements of the owner;
46 Katanga, Judgment pursuant to Article 74 of the Statute, ICC-01/03-01/07-3436-tENG, 7 March 2014,
footnote 430; Mbarushimana, Decision on the confirmation of charges, ICC-01/04-01/10-465-Red, 16
December 2011, footnote 411.
47 Katanga, Judgment pursuant to Article 74 of the Statute, ICC-01/04-01/07-3436-tENG, 7 March 2014,
para. 907.
48 Katanga, Judgment pursuant to Article 74 of the Statute, ICC-01/04-01/07-3436-tENG, 7 March 2014,
para. 954. See also Katanga & Ngudjolo, Decision on the confirmation of charges, ICC-01/04-01/07717, 14 October 2008, para. 337.
49 Bemba, Judgment pursuant to Article 74 of the Statute, ICC-01/05-01/08-3343, 21 March 2016, para. 121;
Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 1029; Ongwen, Trial Judgment, ICC-02/
04-01/15-1762-Red, 4 February 2021, paras 2766 and 2844.
50 Arts 7(1)(g)-1, -3, -5 and -6 (crimes against humanity), Arts 8(2)(b)(xxii)-1, -3, -5 and -6 (international
war crimes) and Arts 8(2)(e)(vi)-1, -3, -5 and -6 (non-international war crimes) of the ICC Statute.
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Absence of the owner during appropriation;
Physical or mental incapacity to give genuine consent.
Although the perpetrator’s use of violence may be indicative of the lack of
the owner’s consent, the Trial Chamber in Bemba explained that the ICC’s legal
framework does not include any requirement of violence as an element of the
appropriation.51 This important, albeit obvious, clarification helps delineate
between lawful and unlawful acts, and avoid conflating pillage with crimes against
the life or bodily integrity of persons.52 But the judges may consider this factor as
an aggravating circumstance in their determination of the sentence under Rule
145 of the ICC Rules of Procedure and Evidence.
The requirements that the perpetrator appropriated certain property and
did so without the owner’s consent adequately define pillage as a war crime
“within the established framework of the international law of armed conflict”.
The instances where property appropriations are lawful under international
humanitarian law are discussed in the later section. With the addition of a new
requirement concerning “private or personal use” in the ICC Elements of Crimes,
the definition of pillage became narrower and more difficult to prove.

The meaning of appropriation “for private or personal use”
In addition to the mental elements in Article 30 of the ICC Statute, the Elements of
Crimes require that the “perpetrator intended to deprive the owner of the property
and to appropriate it for private or personal use”.53 The Elements of Crimes explain
that this element of pillage focuses on the consequences followed by a “particular
mental element”: special intent.
Dörmann notes that the second element of pillage was introduced during
drafting and negotiations as a result of difficulties to define the crime in the ICC
Elements of Crimes.54 Hosang recalls that “it was agreed that the requirement
that the appropriation be for private or personal use distinguished pillage from
the otherwise similar crime of destroying or seizing property”.55 In Bemba, the
Trial Chamber observed that the “private or personal use” requirement is specific
to the ICC, and is not reflected in customary or conventional international
humanitarian law, or in the jurisprudence of other international criminal
tribunals.56 At the same time, the judges in Bemba reasoned that the special
intent requirement allows the ICC to better distinguish pillage from seizure,
51 Bemba, Judgment pursuant to Article 74 of the Statute, ICC-01/05-01/08-3343, 21 March 2016, para. 115.
52 In Ntaganda, for example, the Trial Chamber found that pillaging of protected objects does not constitute
an attack against protected objects (such as hospitals and churches) under Article 8(2)(e)(iv) of the ICC
Statute.
53 Katanga, Judgment pursuant to Article 74 of the Statute, ICC-01/04-01/07-3436-tENG, 7 March 2014,
paras 772 and 913.
54 K. Dörmann, above note 3, pp. 272–3.
55 H. B. Hosang, above note 18, pp. 176–7.
56 Bemba, Judgment pursuant to Article 74 of the Statute, ICC-01/05-01/08-3343, 21 March 2016, para. 120.
See also J. G. Stewart, above note 2, pp. 20–1; Brima et al., Judgment, SCSL-04-16-T, 22 February 2008,
paras 753–4; Fofana & Kondewa, Judgment, SCSL-04-14-T-785, 2 August 2007, para. 160.
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booty or other types of lawful appropriation,57 and from other crimes under the ICC
Statute concerning the expropriation of property.58
Since other international tribunals did not restrict pillage to “private or
personal use”, it permitted them to prosecute a broader category of unlawful
appropriations as pillage. In Hadžihasanović & Kubura, the ICTY Trial Chamber
recalled that international law did not allow “arbitrary and unjustified pillage for
army purposes, or for the individual use of army members, even if the property
seized can be used collectively or individually”.59 In Brima et al., the SCSL Trial
Chamber went further and expressly stated that “the requirement of ‘private or
personal use’ is unduly restrictive and ought not to be an element of the crime of
pillage”.60
Based on this particular element, the ICC Chambers have held that pillage
under the ICC Statute occurs when the perpetrator appropriated items for personal
use (use by him- or herself), or for private use by another person or entity, assuming
all other legal elements have been met.61 Besides, it must be demonstrated that the
perpetrator intended to prevent the owner from having or using his or her
property.62
In Katanga, the Trial Chamber explained that the “volitional element can
be inferred from the specific conduct of the perpetrator of the deprivation”,
drawing inferences about the perpetrators’ intent from their conduct. In so doing,
it recalled witness testimony that the attackers had “acted in their own interest”
and “acted as they wished”, seizing the spoils and using them as they pleased.63
The Trial Chamber concluded that they were motivated by “private or personal
gain” when they took property during the attack. Mr Katanga himself had
testified that the combatants had no salary, and pillaging was a form of
remuneration. In the Trial Chamber’s view, “even where food alone was
involved, the pillaging was […] not perpetrated out of military necessity, […] but
out of personal gain”.64
In Bemba, the Trial Chamber considered all relevant factors when
determining that items had been appropriated for private or personal use,
including the “nature, location and purpose of the items, and the circumstances
57 Bemba, Judgment pursuant to Article 74 of the Statute, ICC-01/05-01/08-3343, 21 March 2016, para. 120.
58 Bemba, Judgment on the appeal of Mr Jean-Pierre Bemba Gombo against Trial Chamber III’s “Judgment
pursuant to Article 74 of the Statute”, Dissenting Opinion of Judges Monageng and Hofmański, ICC-01/
05-01/08-3636-Anx1-Red, 8 June 2018, para. 561.
59 Hadžihasanović & Kubura, Judgment, IT-01-47-T, 15 March 2006, para. 52.
60 Brima et al., Judgment, SCSL-04-16-T, 20 June 2007, para. 754. However, the SCSL Appeals Chamber held
that “[s]eizure is distinct from pillage because seizure is the appropriation of property for public purposes,
whereas pillage is for private purposes”. See Fofana and Kondewa, Judgment, SCSL-04-14-A, 28 May
2008, footnote 770.
61 Bemba, Judgment pursuant to Article 74 of the Statute, ICC-01/05-01/08-3343, 21 March 2016, para. 124;
Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 1030.
62 Bemba, Judgment pursuant to Article 74 of the Statute, ICC-01/05-01/08-3343, 21 March 2016, para. 119;
Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 1029.
63 Katanga, Judgment pursuant to Article 74 of the Statute, ICC-01/03-01/07-3436-tENG, 7 March 2014,
paras 913 and 951.
64 Katanga, Judgment pursuant to Article 74 of the Statute, ICC-01/03-01/07-3436-tENG, 7 March 2014,
paras 951–2. Footnotes omitted.
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of their appropriation”. It found that Movement for the Liberation of Congo (MLC)
soldiers had “personally used” pillaged goods, such as food, beverages and livestock,
as well as furniture and wooden items. It also found that MLC soldiers had traded
some pillaged items for other items, such as alcohol, or forced civilians to buy back
goods taken from them or their neighbours. The Trial Chamber considered that the
nature of the appropriated items – personal effects, household items, business
supplies, tools, money, vehicles, and livestock – indicated that the perpetrators
had intended them for private or personal use.65
On appeal, the Defence in Bemba argued that appropriations conducted in
relation to any military purpose, or even in a military context, would not be
appropriations for “private or personal use”. Such expansive interpretation blurs
the lines between the permissible and impermissible acts, making it hard to
investigate and prosecute pillage. It goes beyond the notion of military necessity
in armed conflicts, as will be explained in the next section. Unsurprisingly, Judges
Monageng and Hofmański rejected this argument in their dissenting opinion, but
the majority did not address it in the appeals judgment.66
In Ntaganda, the Trial Chamber also construed the phrase “private or
personal use” in opposition to military use. It considered whether the
appropriated property could serve a military purpose. It noted that some of the
items taken by soldiers, such as vehicles and medical equipment, could potentially
serve a military purpose. Without evidence of the manner in which the items
were used, the Chamber was unable to conclude that their appropriation had
been intended for private or personal use. Conversely, it found that items such as
chairs, beds, mattresses, radio and television sets, clothing, livestock, corrugated
roofing sheets and gold did not serve an “inherently military purpose”. It
concluded on that basis that the items had been appropriated for private or
personal use. It also noted that goods taken to Mr Ntaganda’s residence were
clearly appropriated for private or personal use.67
The Ntaganda trial judgment underscores that, with the exception of a
certain category of items that do not serve an “inherently military purpose”,
which the Trial Chamber did not define or explain, it is insufficient to
demonstrate that property as such had been appropriated. There must be clear,
positive evidence that the appropriation had as its purpose private or personal
use. Given the volatile nature of armed conflicts, tracing the use of some pillaged
items could be a complicated task. In some instances, however, the Bemba,
Ntaganda and Ongwen Trial Chambers permitted drawing inferences about the
intended purpose of appropriation based on the nature and destination of items.
In Ongwen, the Trial Chamber elected to be economical in its interpretation
of the law on pillage and military necessity. Using succinct language, it recalled the
65 Bemba, Judgment pursuant to Article 74 of the Statute, ICC-01/05-01/08-3343, 21 March 2016, paras 125
and 643–4.
66 Bemba, Judgment on the appeal of Mr Jean-Pierre Bemba Gombo against Trial Chamber III’s “Judgment
pursuant to Article 74 of the Statute”, Dissenting Opinion of Judges Monageng and Hofmański, ICC-01/
05-01/08-3636-Anx1-Red, 8 June 2018, para. 566.
67 Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, paras 1041–2.
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material and mental elements of the crime, distinguishing it from appropriations
dictated by military necessity.68 For each charged incident, it listed facts pointing
towards the special intent of the perpetrators, but refrained from elaborating on
the legal requirements as such. Importantly, it did not conflate the special intent
requirement with the distinct notion of military necessity, simply stating that the
“circumstances of the appropriation do not allow for consideration of military
necessity as a justification”.69 Although the streamlined approach of the Trial
Chamber in Ongwen is preferred for its clarity and simplicity, it does nothing to
explain the ambiguous issues.

Avenues to address the issue of special intent requirement
The current ICC jurisprudence does not give a clear and exhaustive interpretation of
the “private or personal use” requirement. Neither does it elaborate on its relation to
“military necessity”, which appears to be interpreted in rather broad terms. In
stating the law, the ICC Trial Chambers have limited themselves to the specific
facts of the cases at hand. This article suggests several alternative avenues to
address the situation.
Despite a flaw in the current phrasing of the special intent, the ICC could
pursue a conservative approach and continue interpreting the crime of pillage with
reference to the “private or personal use”. In that case, building on the existing ICC
jurisprudence, this article suggests that the factors indicative of the perpetrator’s
special intent include:
(i)
(ii)
(iii)
(iv)
(v)

Statements of the perpetrator before, during or after the appropriation;
Nature, location and purpose of the appropriated property;
Destination of the appropriated property;
Declared and actual use of the appropriated property;
Reporting concerning appropriation or its lack via the chain of
command.

However, this conservative approach concerning the special intent
requirement would not fully resolve the problem. Public or official use of
appropriated items appears to be excluded from the definition of pillage. Adding
to the confusion, the ICC jurisprudence conflates private and personal with
public and official, defining personal use as one’s own but private use as another
person’s or entity’s. This is problematic because in an attempt to address
restrictive language, it risks giving the terms an amorphous meaning. However, if
the ICC distinguishes between “private” or “personal” and “public” or “official”,
giving the terms their ordinary meaning, it may be detrimental to future cases.
The question of “private or personal use” is particularly acute with respect
to non-state armed groups, which may have limited access to resources and
infrastructures. The line between private or personal on the one hand and public
68 Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, paras 2762–7.
69 Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, paras 2873, 2926, 2972 and 3019.
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or official on the other becomes less pronounced in practice and more elusive in
evidence. For example, could the appropriation of FM radios be considered as
serving a private or personal purpose if they are occasionally used for gathering
military intelligence? What about those armed groups where private and public
life are merged into one? It becomes hard to demand the same degree of
distinction in the case of non-state armed groups with more fluid structures and
fewer resources.
Commentators agree that the “private or personal use” requirement is
problematic and could lead to a restrictive application of the prohibition. For
example, Dam-de Jong observes that confining pillage to appropriation of natural
resources for private or personal use seems to exclude the exploitation of natural
resources for the purpose of funding an armed conflict.70 Gillett concurs, noting
that “[w]arring factions will regularly use misappropriated property to fund their
military campaigns, rather than for personal ends”.71 Radics and Bruch point out
that “it is challenging to disentangle the symbiotic relationship that often exists
between exploitation activities that are done in furtherance of an armed conflict –
either by government or rebel groups – or for strictly personal gain and
enrichment”.72 These examples illustrate the difficulty of prosecuting certain cases
as pillage due to its current dolus specialis.
Given these considerations, it is worth exploring other, more adequate
solutions. With sufficient interest and support, the optimal solution would be for
the ICC Assembly of States Parties to consider removing the unduly restrictive
requirement that the perpetrator intended to appropriate property “for private or
personal use” from the Elements of Crimes. Although a radical step, it would
eliminate the risk of a restrictive interpretation and application of the prohibition
in the future. To avoid the chance of penalizing lawful appropriations, it could be
replaced with language prohibiting appropriation “for arbitrary purposes” or “for
unjustified gain”. The latter would partly resurrect the ICRC’s original proposal,
which it made to the ICC Preparatory Commission in July 1999.73
Another available avenue requires no changes to the Elements of Crimes.
Even without legislative amendments, it is open to the ICC to interpret the legal
elements of pillage in line with the “established framework of the international
law of armed conflict”. Article 9 of the ICC Statute makes it clear that the
Elements of Crimes shall assist the ICC in its interpretation and application of
war crimes in Article 8. Since the Elements of Crimes cannot restrict the ICC in
its interpretation of pillage, it is open to the ICC to disregard the “private or
70 Daniëlla Dam-de Jong, “From Engines for Conflict into Engines for Sustainable Development: The
Potential of International Law to Address Predatory Exploitation of Natural Resources in Situations of
Internal Armed Conflict”, Nordic Journal of International Law, Vol. 82, No. 1, 2013, pp. 165–6.
71 Matthew Gillett, “Eco-Struggles: Using International Criminal Law to Protect the Environment During
and After Non-International Armed Conflict”, in Carsten Stahn, Jens Iverson and Jennifer S. Easterday
(eds), Environmental Protection and Transitions from Conflict to Peace: Clarifying Norms, Principles,
and Practices, Oxford University Press, Oxford, 2017, p. 231.
72 Olivia Radics and Carl Bruch, “Pillage, Conflict Resources, and Jus Post Bellum”, in C. Stahn, J. Iverson
and J. S. Easterday (eds), ibid., pp. 150–1.
73 Request from the Governments, above note 3, p. 40.
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personal use” requirement as inconsistent with the established framework of
international humanitarian law. This would honour the ICC Statute’s object and
purpose, whose Preamble declares that “the most serious crimes of concern to the
international community as a whole must not go unpunished”. To distinguish
pillage from lawful appropriations, which will be discussed next, the ICC could
follow the ICTY’s example and define the crime as “arbitrary”, “illegal” or
“unlawful” appropriations.

The relation of pillage to lawful appropriations
In certain cases, wartime appropriations are permissible if justified by military
necessity. Although the drafters of the ICC Statute attempted to clarify the
difference between lawful and unlawful appropriations by including a footnote to
the crime of pillage,74 they seem to have inadvertently introduced more confusion
for the practitioners.

“Military necessity” appropriations are not pillage
Footnote 47 to Article 8(2)(b)(xvi) and footnote 62 to Article 8(2)(e)(v) in the
Elements of Crimes read, “[a]s indicated by the use of the term ‘private or
personal use’, appropriations justified by military necessity cannot constitute the
crime of pillaging”.
The sole purpose of footnotes 47 and 62 is to explain the second element of
the crime of pillage, namely that the perpetrator intended to “appropriate [the
property] for private or personal use”. Trial Chambers in Bemba and Ntaganda
indicated that the reference to “military necessity” in footnote 62 does not
provide for an exception to the absolute prohibition on pillage. Rather, it clarifies
that military necessity is incompatible with the requirement that the perpetrator
intended the appropriation for private or personal use. On the contrary, military
necessity would require its use to be directed at furthering the war effort and thus
being used for military purposes.75 In other words, pillage and military necessity
are mutually exclusive concepts.
The interpretation in Bemba and Ntaganda reflects the drafting and
negotiations history. Hosang recalls that the footnote initially explained that the
term “private or personal use” necessarily excluded appropriations justified by
military necessity. During negotiations, various delegations either contested or
strongly defended this phrasing. Given these disagreements, the footnote was
redrafted to take its present shape. Hosang concludes that the need for the
footnote remains obscure, but concedes that it would be hard to imagine
74 K. Dörmann, above note 3, pp. 272–3.
75 Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 1030; Bemba, Judgment pursuant to
Article 74 of the Statute, ICC-01/05-01/08-3343, 21 March 2016, para. 124. See also Ongwen, Trial
Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, para. 2767.
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appropriations that are both justified by military necessity and intended for private
or personal use.76
Pursuant to the Lieber Code (1863), cited in Katanga and Bemba, “[m]ilitary
necessity […] consists in the necessity of those measures which are indispensable for
securing the ends of the war, and which are lawful according to the modern law and
usages of war”.77 It flows from the above definition that appropriations of property
during attacks directed against civilians and civilian objects, which are in turn
utilized to conduct further attacks on civilians and civilian objects, cannot be
justified by military necessity because these attacks are unlawful.
Based on footnote 62, the Defence in the Katanga and Bemba cases argued
that the Prosecution must disprove military necessity. The Trial Chambers have
rightly dismissed that reasoning as unjustified under the ICC Statute, despite an
earlier holding of the Mbarushimana Pre-Trial Chamber.78 The Bemba Trial
Chamber confirmed that the Prosecution is not required to disprove the existence
of “military necessity”.79
This reading is consistent with the Elements of Crimes. Absence of military
necessity is not an express element under Articles 8(2)(b)(xvi) or 8(2)(e)(v). This
distinguishes pillage from war crimes of “destruction and appropriation of
property” under Article 8(2)(a)(iv), “destroying or seizing the enemy’s property”
under Article 8(2)(b)(xiii) or 8(2)(e)(xiii), and “displacing civilians” under Article 8
(2)(e)(viii) of the ICC Statute. Unlike pillage, these crimes include an explicit
language requiring that the Prosecution disprove the existence of military necessity.80
In their dissent to the appeal judgment in Bemba, Judges Monageng and
Hofmański explained that the Hague Regulations, as well as the Geneva
Conventions and Additional Protocols, do not provide an absolute protection for
public or private property in armed conflicts. They concluded that the
prohibition on pillage is not the same as the prohibition on appropriation of
property without the consent of the owner per se. Rather, the prohibition targets
a particular type of wartime looting by soldiers.81
The crime of pillage is conceptually different from requisition, seizure or
other lawful appropriations, which can be justified by military necessity.82
According to Articles 51–3 of the Hague Regulations Respecting the Laws and
Customs of War on Land (1907), cited in the ICTY’s Naletilić & Martinović trial
76 H. B. Hosang, above note 18, p. 177.
77 Instructions for the Government of Armies of the United States in the Field (Lieber Code), 24 April 1863,
Art. 14.
78 Mbarushimana, Decision on the confirmation of charges, ICC-01/04-01/10-465-Red, 16 December 2011,
para. 176.
79 See Bemba, Judgment pursuant to Article 74 of the Statute, ICC-01/05-01/08-3343, 21 March 2016, para.
124.
80 For example, Article 8(2)(a)(iv) of the ICC Statute requires that “[t]he destruction or appropriation was
not justified by military necessity”.
81 Bemba, Judgment on the appeal of Mr Jean-Pierre Bemba Gombo against Trial Chamber III’s “Judgment
pursuant to Article 74 of the Statute”, Dissenting Opinion of Judges Monageng and Hofmański, ICC-01/
05-01/08-3636-Anx1-Red, 8 June 2018, para. 560.
82 The Cambridge Dictionary defines requisition as the “act of officially asking for or taking something”. It
defines seizure as “the action of taking something by force or with legal authority”.
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judgment, forcible contribution of money, requisition for the needs of the army of
occupation, and seizure of material obviously related to the conduct of military
operations, though restricted, are lawful in principle.83
Pursuant to Article 52 of the Hague Regulations, requisitions in kind and
services shall not be demanded from municipalities or inhabitants except for the
needs of the army of occupation. They shall be in proportion to the resources of
the country, not involving the inhabitants in the obligation of taking part in
military operations against their own country. Such requisitions and services shall
only be demanded on the authority of the commander in the locality occupied.
Contributions in kind shall as far as possible be paid for in cash. If not, a receipt
shall be given and the payment of the amount due shall be made as soon as
possible. As evident from the above, the scope of lawful appropriations in armed
conflict is well defined in law and there is no carte blanche.
The 1958 Commentary to the Fourth Geneva Convention (1949) also noted
that the prohibition on pillage “leaves intact the right of requisition or seizure”.84
The ICTY jurisprudence is instructive here. In Delalić et al., the ICTY Trial
Chamber observed that “whereas historically enemy property was subject to
arbitrary appropriation during war, international law today imposes strict
limitations on the measures which a party to an armed conflict may lawfully take
in relation to the private and public property of an opposing party”.85
In Hadžihasanović & Kubura, the ICTY Trial Chamber found that plunder
occurred when appropriation was unlawful and deliberate. In contrast, property
seized as war booty, requisitioned, or whose seizure was justified by necessity
were exceptions to the principle of protection of public and private property.86 In
Simić et al., the ICTY Trial Chamber described the permissible contours of
requisition and seizure as follows:
The Trial Chamber notes that in certain circumstances, property may be
requisitioned lawfully under international humanitarian law. These
circumstances are defined by The Hague Regulations and are limited to the
following: taxes and dues imposed within the purview of the existing laws, or
requisitions for the needs of the army of occupation, which shall be
proportional to the resources of the country. Private property also may
be seized if it is needed for the conduct of military operations and should be
returned and compensated upon termination of the conflict. Monetary
contributions may be collected only under a written order issued by the
commander-in-chief in accordance with the tax rules in force and for every
contribution a receipt should be issued.87
Besides, the crime of pillage must be distinguished from the ancient concept
of booty in warfare. Under customary international law, a belligerent party in an
83
84
85
86
87

Naletilić and Martinović, Judgment, IT-98-34-T, 31 March 2003, para. 616.
J. Pictet, above note 43, p. 227.
Delalić et al., Judgment, IT-96-21-T, 16 November 1998, para. 587.
Hadžihasanović & Kubura, Judgment, IT-01-47-T, 15 March 2006, para. 56.
Simić et al., Judgment, IT-95-9-T, 17 October 2003, para. 100. Footnotes omitted.
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international armed conflict may capture an enemy’s movable property on the
battlefield – such as weapons and military equipment – as war booty.88 Dörmann
points out that captured property, according to some military manuals and
domestic legislation, must be handed over to authorities.89
In sum, the established framework of the international law of armed
conflict makes it plain that under limited circumstances, property appropriations
may be permissible. Requisition, seizure and war booty are lawful and do not
constitute pillage. The current reading of the special intent requirement suggests
that these permissible appropriations do not fall within its scope. However, the
ICC jurisprudence should take it further and explain the correlation between
“military necessity” and the requirement that the perpetrator intended to
appropriate the property for “private or personal use”. Even if the ICC eventually
drops the special intent requirement, as this article proposes, “military necessity”
calls for a more in-depth discussion of its meaning in the context of pillage under
the ICC Statute. In any event, this concept should be construed narrowly, in line
with its meaning under the Lieber Code.

“Necessity” can exclude criminal responsibility for pillage
Necessity (duress) can be raised as a ground for excluding criminal responsibility
under Article 31(1)(d) of the ICC Statute.90 It should be distinguished from the
notion of “military necessity”, which features in the footnote to the legal elements
of pillage. Necessity under Article 31(1)(d) of the ICC Statute does not make the
appropriation lawful, unlike military necessity. It thus requires demonstrating
that appropriation was intended for private or personal use. However, it removes
the ensuing legal consequences for committing the crime.
In Hadžihasanović & Kubura, the ICTY Trial Chamber acknowledged that
under certain conditions, necessity could be a defence against plunder:
The Chamber is of the view that, in the context of an actual or looming famine,
a state of necessity may be an exception to the prohibition on the appropriation
of public or private property. Property that can be appropriated in a state of
necessity includes mostly food, which may be eaten in situ, but also livestock.
To plead a defence of necessity and for it to succeed, the following conditions
must be met: (i) there must be a real and imminent threat of severe and
irreparable harm to life existence; (ii) the acts of plunder must have been the
only means to avoid the aforesaid harm; (iii) the acts of plunder were not
disproportionate and, (iv) the situation was not voluntarily brought about by
the perpetrator himself.91
88 Yoram Dinstein, “Booty in Warfare”, in Max Planck Encyclopedia of Public International Law, above note
2. See also Hadžihasanović & Kubura, Judgment, IT-01-47-T, 15 March 2006, para. 51.
89 K. Dörmann, above note 3, p. 277.
90 Article 31(3) of the ICC Statute allows raising other grounds for excluding criminal responsibility, in
accordance with the procedure elaborated in Rule 80 of the ICC Rules of Procedure and Evidence.
91 Hadžihasanović & Kubura, Judgment, IT-01-47-T, 15 March 2006, para. 53.
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In Katanga, the Defence argued that criminal responsibility must have been
excluded under Article 31(1)(d) of the ICC Statute on the grounds that appropriations
were essential to survival. It argued that the Trial Chamber must take into account the
circumstances in which the property was appropriated because survival was at stake.92
The Trial Chamber, however, pointed out that such assessment cannot be made in
abstract and must be done on a case-by-case basis.93
The Katanga Trial Chamber endorsed the above reasoning in
Hadžihasanović & Kubura, and held that in certain circumstances, “appropriation
of livestock and food could, indeed, and on its own, constitute a response to a
grave, ongoing or imminent threat to physical integrity”.94 It pointed out that the
pillaged property in the case sometimes consisted of livestock, but mainly
included roofing sheets, furniture or personal belongings. Having acknowledged
that the attackers were enduring a very difficult situation at the time, which had
forced people to go to other villages to pillage, it found no indication that they
were in a situation of grave, ongoing or imminent threat to their existence
comparable to a famine.
It is unclear what such situations of grave, ongoing or imminent threat to
existence comparable to a famine entail in practice. It would have been helpful if the
Chamber clarified whether the test for threat assessment rests on a subjective view of
the perpetrator or an objective evaluation, or some combination of the two. In the
Katanga case, the Trial Chamber appears to have followed an objective test.
Irrespective, establishing a “grave, ongoing or imminent threat to existence
comparable to famine” could prove a delicate task in some cases.
Necessity was once raised as a ground for excluding criminal responsibility
under Article 31(1)(d) of the ICC Statute in the Ongwen case.95 During trial opening
submissions, the Defence argued necessity to pillage food from civilians in the
following terms:
[T]he IDP camps became the only place where food could be found in the whole
of northern Uganda. Therefore, out of necessity, your Honours, the LRA
[Lord’s Resistance Army] had to find a way of getting this food from the
IDP camps.96
The only LRA attack which involved civilians, especially the IDP camps, were
not targeted at civilians, per se. They were aimed to look for food out of
necessity. And, your Honours, isn’t it the saying that necessity obeys no law.97
92 Katanga, Judgment pursuant to Article 74 of the Statute, ICC-01/03-01/07-3436-tENG, 7 March 2014,
para. 949.
93 Katanga, Judgment pursuant to Article 74 of the Statute, ICC-01/03-01/07-3436-tENG, 7 March 2014,
para. 955.
94 Katanga, Judgment pursuant to Article 74 of the Statute, ICC-01/03-01/07-3436-tENG, 7 March 2014,
para. 956.
95 The Defence appears to have abandoned these arguments in its closing brief and oral submissions. See
Ongwen, Public Redacted Version of “Corrected Version of ‘Defence Closing Brief’, filed on 24
February 2020”, ICC-02/04-01/15-1722-Corr-Red, 13 March 2020; Ongwen, ICC-02/04-01/15-T-258Red-ENG, 12 March 2020.
96 Ongwen, ICC-02/04-01/15-T-179-Red-ENG, 18 September 2018, p. 16.
97 Ongwen, ICC-02/04-01/15-T-179-Red-ENG, 18 September 2018, p. 32.
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The Ongwen Trial Chamber did not specifically address necessity in relation
to pillage, focusing instead on a discrete notion of military necessity.98 It discussed
duress as an overarching ground for excluding criminal responsibility, which Mr
Ongwen raised in relation to all crimes, finding that it was not applicable to his
criminal conduct.99 This leaves the Katanga trial judgment as the sole
authoritative jurisprudence on necessity to pillage under the ICC Statute.
Considering that military necessity under the Lieber Code requires
demonstrating “necessity of those measures which are indispensable for securing
the ends of the war, and which are lawful according to the modern law and
usages of war”, arguing necessity under Article 31(1)(d) might prove a better
strategy in situations where appropriations target food and similar essential items.
The interpretation of “private or personal use” based on the nature of the
appropriated items in Katanga, Bemba, Ntaganda and Ongwen seems to support
this conclusion. In such cases, Hadžihasanović & Kubura could offer a blueprint
for understanding necessity in the context of pillage under Article 31(1)(d) of the
ICC Statute.

Conclusion
After the adoption of the ICC Statute in July 1998, the judges have been shaping the
legal contours of the war crime of pillage through jurisprudence. Despite the crime’s
recurring presence in the ICC cases, some legal ambiguities remain unresolved, in
particular the element concerning “private or personal use”. This article aims to
contribute to the discussion regarding the crime’s meaning under the ICC Statute.
The current ICC jurisprudence does not provide a clear and exhaustive
interpretation of “private or personal use” and does not elaborate on its
correlation with “military necessity”. In stating the law, the ICC Trial Chambers
have limited themselves to the specific facts of the cases at hand. To date, there
has been no appellate jurisprudence on substantive issues concerning pillage.
Building on the existing ICC jurisprudence, the article suggests that several
factors could be indicative of the perpetrator’s special intent in relation to
“private or personal use”: (i) the perpetrator’s statements, (ii) nature, location
and purpose of the appropriated property, (iii) destination of the appropriated
property, (iv) declared and actual use of the appropriated property, and (v)
reporting via the chain of command.
This conservative step would not entirely address the problem with the
special intent requirement. Being overly rigid and restrictive, it limits the
unlawful acts to a narrow category of those appropriations that are intended “for
private or personal use”. The issue is particularly acute in situations of internal
armed conflicts, where non-state armed groups may have no sustainable access to
infrastructures and resources, unlike most governmental authorities. The line
98 Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, paras 2767 and 2873.
99 Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, paras 2581–672.
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between private or personal on the one hand and public or official on the other hand
becomes less pronounced in practice and more elusive in evidence.
Given these practical difficulties, and since no such requirement is present
“within the established framework of the international law of armed conflict”, it is
open to the ICC to take more fundamental steps to address the issue. Ultimately, the
Assembly of States Parties may decide to remove the unduly restrictive intent
requirement of appropriation “for private or personal use” from the Elements of
Crimes and replace it with a more inclusive language. However, even without this
legislative amendment, there is a simple and practical avenue, which the ICC
Trial Chambers have thus far overlooked. The ICC could elect to interpret the
legal elements of pillage in line with the established framework of international
humanitarian law, which requires no special intent concerning private or
personal use.
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Abstract
This article examines the 2019 decision by the Supreme Court of Israel (the Court) in
the Namnam case, upholding a ban on family visits to Gaza prisoners incarcerated in
Israel and affiliated with Hamas.1 This ban was adopted as part of Israel’s attempt to
pressure Hamas into an exchange of Palestinian detainees and prisoners against
missing Israeli civilians and the bodies of Israeli soldiers, apparently being held by
Hamas in Gaza. The Court examined the measure primarily in light of Israeli
administrative law, and held that it had no grounds to intervene. It held that an
analysis under international law would have yielded the same result.
This article examines the decision of the Court in light of the applicable
international law. It considers the Court’s decision in terms of the permissible
restrictions on the right to family life and draws on the Court’s reasoning for an
in-depth analysis of various unarticulated aspects of the prohibition on collective
punishment. The article concludes that an international human rights law analysis
might have led to a different outcome, and that had the Court applied the
prohibition on collective punishment properly, it would have had to declare the
measure unlawful. The article then places the decision in the broader context of
the Court’s engagement with international law in disputes relating to Palestinians
residing in the West Bank and Gaza.
*
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Introduction
In the course of the Gaza War in the summer of 2014 (Operation “Protective Edge”),
two Israeli soldiers went missing in action. While it was not clear whether the
soldiers had been captured alive or killed in battle, within a few days both were
declared by Israel to be “fallen soldiers whose place of burial is unknown”. Over
the following four years, three Israeli civilians crossed the fence into the Gaza
Strip.2 All were reported to have been suffering from mental disabilities, and were
declared missing by the Israeli authorities. To date, negotiations between Israel
and Hamas on a return of the dead and missing in exchange for Gaza prisoners
held in Israel have not come to fruition.3
In January 2017, the government of Israel decided on various measures
intended to pressure the Hamas regime in Gaza into returning the missing Israeli
civilians and the bodies of Israeli soldiers. One measure was the withholding and
temporary burial of the bodies of “terrorists belonging to Hamas” and “terrorists who
committed particularly exceptional terrorist incidents”.4 Two other measures were the
denial of entry into Israel to Hamas family members from Gaza seeking medical
treatment, and the abolition of visits by Gaza residents to the Temple Mount (Haram
a Sharif).5 In a fourth measure, the government authorized a ministerial team headed
by the prime minister to examine and decide on the conditions of incarceration in
Israel of Hamas prisoners from Gaza, including in regard to receiving family visits.
The ministerial team subsequently endorsed a ban on family visits to the said
prisoners, including visits by immediate family members, for an unlimited period of
time and subject to periodic review. This ban was the subject of the Namnam case.
January 2017 was not the first time that the government of Israel had
adopted measures relating to Palestinian prisoners on a group basis in order to
exert pressure on Palestinian militant groups. In 2011, following consultations on
measures to expedite the release of an Israeli soldier taken captive by Hamas in
1
2
3

4
5

Supreme Court of Israel, Namnam v. Government of Israel, Case No. HCJ 6314/17, 4 June 2019.
Jack Khoury and Gili Cohen, “Israeli Who Jumped Border into Gaza Suffers from Mental Issues, Family
Says”, Haaretz, 13 July 2018, available at: https://tinyurl.com/57evfe5v (all internet references were
accessed in June 2021).
Hamas has generally refrained from confirming the situation with regard to the dead and missing. In April
2020, Hamas leader Ismail Haniye stated: “We have four prisoners and we are ready for indirect talks.”
Daniel Siyoti, “Hamas Leader ‘Optimistic’ about Striking Prisoner Exchange Deal with Israel”, Israel
Hayom, 19 April 2020, available at: www.israelhayom.com/2020/04/19/hamas-leader-optimistic-aboutstriking-prisoner-exchange-deal-with-israel/. Hamas has not provided details as to the identity of the
individuals in its hands.
Government Decision B/171 on “Uniform Policy in Treating Bodies of Terrorists”, 1 January 2017,
reported in Supreme Court of Israel, IDF Commander v. ‘Alayan, Case No. FHHCJ 10190/17, Opinion
of Chief Justice Hayut, 9 September 2019, para. 1.
Government Decision B/172, reported in Supreme Court of Israel, Namnam, above note 1, para. 2.

1274

On prisoners, family life and collective punishment: The Namnam case

2006, the government decided to withdraw various privileges accorded until that
time to prisoners incarcerated in Israel following convictions for security
offences.6 One of these privileges was distance learning with the Open University.
This measure was upheld by the Supreme Court of Israel (the Court) in 2013 (by
which time the captured soldier had already been released).7

The Namnam case
The petitioners in the Namnam case argued that the ban on family visits was
contrary to both Israeli and international law. They claimed, inter alia, that it
infringed disproportionately on their right to family life, violated the prohibition
on collective punishment, and unlawfully used them as bargaining chips.8
The Supreme Court of Israel denied the petition. It held that under Israeli
law, prisoners do not have a right to family visits, since imprisonment “inherently
involves substantive limitations on the prisoner’s personal liberty, freedom of
movement and scope of interaction with the outside world”.9 The Court relied on
its earlier case law to hold that visits “are not deemed part of the recognised
rights of the prisoner”.10 Hence, said the Court, family visits are a privilege. As
such, they are not subject to a constitutional (human rights) review, and may be
denied by executive action, provided that the executive authority’s decision is
based on relevant considerations and is reasonable and proportionate.11 The
Court held that the ban on family visits to Gaza prisoners affiliated with Hamas
complied with these requirements, noting that return of the missing individuals
and the bodies was a legitimate State security interest, that only some 100
prisoners were affected by the ban, and that these prisoners had alternative
means of contact with the outside world, such as correspondence and visits by
legal counsel and clergy. Furthermore, the ban was subject to periodic review.12
The Court further noted the authorities’ commitment to considering individual
The term “security offences” refers to offences under the Antiterrorism Law, offences under the Penal
Code relating to treason, espionage, sedition and illegal association, offences under the 1945 Defence
(Emergency) Regulations, and offences under the Penal Code committed on nationalist motives. Prison
Service Commission Order 04.05.00, 1 May 2001.
7 Supreme Court of Israel, Salah v. Prison Service, Case No. FHHCJ 204/13, 14 April 2015.
8 Supreme Court of Israel, Namnam v. Government of Israel, Case No. HCJ 6314/17, Petition for Order Nisi
(on file with author, undated).
9 Supreme Court of Israel, Namnam, above note 1, para. 6. The notion of “inherent limitations” is discussed
below. One may ask whether the listing of all three limitations together is justified. The limitations on
personal liberty and freedom of movement are not only inherent to imprisonment but are the very
essence of it. Limitation on the scope of interaction with the outside world is not an intentional part of
imprisonment, and therefore the analogy from the obviously inherent character of the former
limitations to it is misleading.
10 Supreme Court of Israel, Younes v. Prison Service, Case No. ReqAp 6956/09, 7 October 2010, Concurring
Opinion of Justice Procaccia, para. 7. Justice Procaccia herself expressed reservation as to the compatibility
of the arrangement under Israeli law with constitutional law (para. 8). The Court in Namnam disregarded
the lead opinion by Justice Danciger, which considered visits an element in exercising the right to family
life: Supreme Court of Israel, Younes, Opinion of Justice Danciger, para. 43.
11 Supreme Court of Israel, Namnam, above note 1, para. 7.
12 Ibid., paras 11, 12.
6
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concrete requests for exemptions if those indicate “exceptional and special
humanitarian grounds”.13 Thus, the Court concluded, the denial of the privilege
passed the tests of reasonableness and proportionality.14
The Court then turned to international law. It held that since there is no
absolute prohibition under international law on denial of visits to prisoners (as
the petitioners themselves had conceded), an international law analysis would
have resulted in the same conclusion as the analysis under Israeli administrative
law. With regard to the prohibition on collective punishment, the Court held that
denial of privileges to convicted terrorists serving a prison sentence does not
constitute collective punishment.15 The Court did not directly address the
argument relating to the use of the petitioners as bargaining chips.

The applicable legal framework
In what follows, I address the Court’s analysis in light of the right to family life. I also
examine it in light of the prohibition on collective punishment, which, in the present
case, consisted of the prisoners’ family lives serving as “bargaining chips”. These
norms are entrenched in two bodies of international law. One is international
human rights law (IHRL), the applicability of which is beyond doubt in the
present case, since at issue was a measure implemented within Israel.16 Another
relevant body of law is international humanitarian law (IHL). The applicability of
this body of law to relations between Israel and Gaza is also not in dispute,
although views differ on the specific rules of IHL that apply. One controversy is
over whether Gaza prisoners are residents of an occupied territory. Over the
years, the Court has aligned itself with the government’s position that Israel no
longer occupies Gaza.17 For present purposes it is unnecessary to take a position
on the issue, since the law of occupation does not contain provisions that pertain
directly to the question before the Court.18 Views also differ on whether the
ongoing armed conflict between Israel and Hamas is international or noninternational. In 2006 the Court determined that the conflict was an international
armed conflict due to its cross-border character.19 The law of international armed
13
14
15
16

Ibid., para. 12.
Ibid., para. 12.
Ibid., para. 15. The detailed argumentation on this issue is considered below.
This does not mean that the Court should have applied IHRL, but that its decision should have been in
accordance with IHRL.
17 Starting with Supreme Court of Israel, Al-Bassiouni Ahmed v. Prime Minister and Minister of Defence,
Case No. HCJ 9132/07, 30 January 2008, para. 12.
18 For a brief summary of the spectrum of views and related literature, see David Kretzmer and Yaël Ronen,
The Occupation of Justice, 2nd ed., Oxford University Press, Oxford, 2021, pp. 164–168.
19 Supreme Court of Israel, Public Committee against Torture in Israel v. Government of Israel, Case No. HCJ
769/02, 14 December 2006 (Targeted Killings), para. 18. In subsequent cases the Court noted that the law
of armed conflict applied without specifying which class of armed conflict. Supreme Court of Israel, AlBassiouni Ahmed v. Prime Minister and Minister of Defence, Case No. HCJ 9132/07, 30 January 2008, para.
12; Supreme Court of Israel, Yesh Din v. IDF Chief of Staff, Case No. HCJ 3003/18, 24 May 2018, Opinion
of Justice Melcer, para. 51, and Concurring Opinion of Chief Justice Hayut, para. 2.
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conflict includes provisions relating to protected persons, namely individuals
finding themselves in the hands of a party to the conflict to which they do not
belong. One of those provisions is the prohibition on collective punishment.20
The government of Israel has refrained from taking a position on the
characterization of the conflict,21 and claims to be acting in accordance with rules
applicable in both types of conflict.22
The Namnam petition was submitted on behalf of the prisoners
themselves.23 Since the Court may only deal with arguments presented to it,
numerous issues have not been addressed. Had the petition concerned the
rights of the family members who were themselves denied visits, the Court
might have been required to decide on the legal status of Gaza, on the
legality of incarcerating Gaza residents in Israel,24 and on the rights of
children. The present article focuses on the Court’s engagement with the
questions that did come before it. One of the issues raised by the petitioners
was the claim of discrimination in the imposition of the ban. Since this
article maintains that the ban on family visits constitutes unlawful collective
punishment, it does not address the petitioners’ additional claim of
discrimination in determining the target population on which this measure
was imposed.25

20 It is possible that the Court’s position in the Targeted Killings case, above note 19, that the conflict was
international was limited to issues relating to the conduct of hostilities (which was the issue before the
Court). However, it is difficult to maintain that the conflict should be classified as international for the
purpose of allowing targeted killings under the law of hostilities (which would be impermissible in a
non-conflict situation) but should not be classified as international for the purpose of protecting
individuals in the hands of the State party to the conflict. Protocol Additional (I) to the Geneva
Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed
Conflicts, 1125 UNTS 3, 8 June 1977 (entered into force 7 December 1978) (AP I), Art. 75, expands
the protection from collective punishment, which this article addresses, from “protected persons” to all
persons in the power of a party to a conflict. However, AP I is applicable only in international armed
conflicts, and moreover, Israel is not party to it (although it is bound by its customary provisions).
Supreme Court of Israel, Targeted Killing, above note 19, para. 19; State of Israel, The 2014 Gaza
Conflict, 7 July–26 August: Factual and Legal Aspects, May 2015 (2014 Gaza Conflict Report), para.
234, available at: https://mfa.gov.il/ProtectiveEdge/Documents/2014GazaConflictFullReport.pdf.
21 2014 Gaza Conflict Report, above note 20, para. 233.
22 Ibid. It notes specifically the rules on distinction, precautions and proportionality in hostilities, with which
this article is not concerned.
23 The petitioners also invoked their relatives’ right to family life but did not substantiate it. The Court did
not address the matter. In 2008, a 2007 ban on family visits to Gaza prisoners held in Israel was challenged
by family members residing in Gaza. The Court rejected the petition on the grounds that it would not
intervene in the authorities’ policy regarding entry from Gaza into Israel. In that case the Court did
not directly address the rights of the prisoners. Supreme Court of Israel, ‘Anbar v. Commander of the
Southern Command, Case No. HCJ 5268/08, 9 December 2009. In 2012 the ban was lifted.
24 Previously considered by the Court in Sajdiya v. Minister of Defence, Case No. HCJ 253/88, 8 November
1988; and Yesh Din v. IDF Commander in the West Bank, Case No. HCJ 2690/09, 28 March 2010. Note,
however, that the denial of visits would have been technically possible even if the prisoners were
incarcerated in occupied territory, as the Court implies in Namnam, above note 1, para. 15.
25 For other cases raising this matter, see Supreme Court of Israel, State of Israel v. Quntar, Case No. ADA
1076/95, 13 November 1996; Supreme Court of Israel, Salah, above note 7.
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The right to family life
Visits by immediate family members as a component of the right to life
Neither IHRL nor IHL contain express provisions relating to family visits for
prisoners. Geneva Convention IV (GC IV) provides the right of internees
(individuals detained on security grounds by a power involved in an international
armed conflict) to receive “visitors, especially near relatives, at regular intervals
and as frequently as possible”.26 However, no equivalent right to visits is
explicitly provided for persons imprisoned following a criminal conviction. GC
IV Article 76, which addresses the conditions of detention and imprisonment on
criminal offences specifically in occupied territory, stipulates the right of
prisoners to receive visits by delegates of the Protecting Power and the
International Committee of the Red Cross (and, implicitly, by clergy), but does
not mention family visits.
While prisoners are not explicitly entitled to family visits as such, they do
have a right to family life. Both the Hague Regulations and GC IV stipulate the
obligation to respect “family rights”.27 Under Article 17 of the International
Covenant on Civil and Political Rights (ICCPR), every person has the right to be
protected against arbitrary interference with their family. The 1957 Standard
Minimum Rules for the Treatment of Prisoners, widely regarded as reflecting
customary standards, provide that “[p]risoners shall be allowed under necessary
supervision to communicate with their family and reputable friends at regular
intervals, both by correspondence and by receiving visits”.28 The same view is
held by the United Nations Human Rights Committee.29 The European Court of
Human Rights (ECtHR) has held in a number of cases that restrictions on
frequency, duration and forms of family visits to prisoners are an interference
with the right to family life,30 thereby confirming that such visits are a
26 Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War of 12 August 1949,
75 UNTS 287 (entered into force 21 October 1950), Art. 116. This provision applies to internees both in
the Detaining Power’s territory and in occupied territory.
27 Hague Convention (IV) respecting the Laws and Customs of War on Land and Its Annex: Regulations
concerning the Laws and Customs of War on Land, 205 CTS 277, 18 October 1907 (entered into force
26 January 1910) (Hague Regulations), Art. 46: “Family … rights … must be respected.” GC IV, Art.
27: “Protected persons are entitled, in all circumstances, to respect for their … family rights.”
28 Standard Minimum Rules for the Treatment of Prisoners, adopted in ECOSOC Res. 663C(XXIV), 31 July
1957, and ECOSOC Res. 2076(LXII), 13 May 1977, Rule 37. Also see Body of Principles for the Protection
of All Persons under Any Form of Detention or Imprisonment, adopted by UNGA Res. 43/173, 9
December 1988, Principle 19: “A detained or imprisoned person shall have the right to be visited by …
members of his family … subject to reasonable conditions and restrictions as specified by law or lawful
regulations.”
29 Human Rights Committee, Miguel Angel Estrella v. Uruguay, Communication No. 74/1980, UN Doc.
CCPR/C/OP/2 93, 1990, para. 9.2. For the African Charter on Human and People’s Rights, Art. 18, see
African Commission on Human and Peoples’ Rights, Constitutional Rights Project and Civil Liberties
Organisation v. Nigeria, Communication Nos 143/95, 150/96, 15 November 1999, para. 29.
30 European Convention for the Protection of Human Rights and Fundamental Freedoms, 213 UNTS 222, 4
November 1950 (entered into force 3 September 1953) (ECHR), Art. 8, considered in, e.g., ECtHR,
Messina v. Italy (No 2), Appl. No. 25498/94, Judgment, 28 September 2000, para. 61; ECtHR, Klamecki
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component of the right to family life. Thus, the question that the Court should have
asked itself is whether the right to family life encompasses in-person contact with
immediate family members, and if so, whether a complete ban on visits by
immediate family members was within the scope of permissible restrictions on
rights under IHL and IHRL.
The view adopted by the Court, that the penalty of imprisonment
inherently entails substantive limitations on the prisoner’s interactions with the
world and is thus exempt from a human rights analysis, was previously
considered by the ECtHR in a number of cases involving European States.
However, even the ECtHR ultimately rejected the argument that the (factually)
inevitable consequences of imprisonment under a court conviction implicitly
affect the scope of rights.31 Rather, rights that are set forth in the European
Convention for the Protection of Human Rights and Fundamental Freedoms
(ECHR) but are not defined in it, as is the right to family life, may be subject to
“limitations permitted by implication” through state regulation.32 Such
restrictions are not violations of the right so long as they do not “injure the
substance of the right … nor conflict with other rights enshrined in the
Convention”.33 Thus, restrictions on the number of family visits constitute,
according to the ECtHR, interferences with the right to family life.34 Moreover,
notwithstanding the inherent limitations that imprisonment entails, “it is an
essential part of a detainee’s right to respect for family life that the authorities
enable him or, if need be, assist him in maintaining contact with his close
family”.35 Similarly, according to the Human Rights Committee, “[p]ersons
deprived of their liberty enjoy all the rights set forth in the [ICCPR], subject to
the restrictions that are unavoidable in a closed environment”.36 Hence, there is
nothing in international law to support the Supreme Court of Israel’s view that
(lawful) imprisonment affects the very scope of the right rather than merely
entailing (inevitable) practical obstacles to exercising the right. Such obstacles to
family life must be in accordance with the law, necessary and proportionate, and
must remain subject to judicial review. Their being “unavoidable” in a prison
environment fulfils the requirement of “necessity”, but they must still pass the
proportionality test. Nor is the Court’s view defensible. Holding that the rights of
any category of persons are from the outset narrower than those of others would

31
32
33
34
35
36

v. Poland (No 2), Appl. No. 31583/96, Judgment, 3 April 2003, para. 144; ECtHR, Chaldayev v. Russia,
Appl. No. 33172/16, 28 May 2019, para. 59.
ECtHR, Golder v. United Kingdom, Judgment, 21 February 1975, para. 44; ECtHR, Messina, above note 30,
para. 61.
ECtHR, Golder, above note 31, para. 38.
Ibid., para. 38.
ECtHR, Klamecki, above note 30, para. 144.
ECtHR, Messina, above note 30, para. 61; ECtHR, Klamecki, above note 30, para. 144. Also see ECtHR,
Vintman v. Ukraine, Appl. No. 28403/05, Judgment, 23 January 2015, para. 78; ECtHR, Khoroshenko
v. Russia, Appl. No. 41418/04 [GC], Judgment, 30 June 2015, para. 134.
Human Rights Committee, General Comment No. 21, “Humane Treatment of Persons Deprived of Their
Liberty (Article 10)”, 1992, para. 3.
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allow the authorities to impose restrictions on such persons without a specific legal
basis while denying those persons the right to judicial review over those restrictions.37

Restrictions on the right to visits by immediate family members
General
The right of prisoners to family life, including the right to visits by immediate family
members, is not absolute and may be restricted. Under ICCPR Article 17,
restrictions on the right to family life must not be arbitrary. The Human Rights
Committee has interpreted “arbitrariness” to include elements of
inappropriateness, injustice, lack of predictability and lack of due process of law.
Non-arbitrary restrictions must be reasonable, necessary and proportionate.38
Since the Court maintained that prisoners are not entitled to family visits as
of right,39 it did not conduct an enquiry framed in human rights terms. However,
the Court did examine the ban on visits in light of Israeli administrative law,
which, it acknowledged, required that the measure pursue a legitimate purpose,
be reasonable and not arbitrary, and be proportionate. Given the similarity
between these administrative standards and those of IHRL, a consideration of the
Court’s reasoning can indicate whether, as the Court claimed, it would have
reached the same conclusion had it applied international law.
One implication of the characterization of family visits as a right is that they
may be restricted only by specific law. However, unlike written correspondence and
visits by legal counsel and clergy, which are guaranteed as rights, with regard to visits
the Israeli Prison Service Ordinance provides only that they may be permitted.40
Such visits are regulated only in secondary legislation and in internal Prison
Service orders.41 In the Namnam case, the Court held that the minister’s
37 Yutaka Arai, “The System of Restrictions”, in Pieter Van Dijk et al. (eds), Theory and Practice of the
European Convention on Human Rights, 4th ed., Intersentia, Cambridge, 2006, p. 346.
38 International Covenant on Civil and Political Rights, 999 UNTS 171, 16 December 1966 (entered into
force 23 March 1976), Art. 17; Human Rights Committee, General Comment No. 16, “Compilation of
General Comments and General Recommendations Adopted by Human Rights Treaty Bodies”, UN
Doc. HRI/GEN/1/Rev.1, 1994, p. 21, para. 4; Human Rights Committee, General Comment No. 35,
“Article 9 (Liberty and Security of Person)”, UN Doc. CCPR/C/GC/35, part VII, para. 3. Article 8 of
the ECHR contains an exhaustive list of specific grounds that may allow restrictions on the right; since
Israel is not party to the ECHR, these will not be discussed in detail. American Convention on Human
Rights, 1144 UNTS 123, 22 November 1969 (entered into force 18 July 1978), Art. 11(2); Convention
on the Rights of the Child, 1577 UNTS 3, 20 November 1989 (entered into force 2 September 1990),
Art. 16.
39 For a critique of this view as inconsistent with existing Israeli constitutional law, see Yaël Ronen, Session
10, 15th Annual Conference on International Humanitarian Law, “Indirect Victims of Conflict: IHL
Protections of the Rights and Interests of Relatives”, 9–11 November 2020, available at: https://en.
minervacenter.huji.ac.il/2020-previous-events/.
40 Prison Service Ordinance (New Version), 1971, Art. 47(b).
41 Prison Service Commission Order 03.02.00, 15 March 2002, on the rules regarding “security prisoners”,
stipulates (section 17) that “in accordance with Article 116 of GC IV, in general, prisoners will be allowed
to receive visits by immediate family only, in accordance with the rules stipulated in this section”. As noted
earlier, Article 116 does not concern prisoners. Israel maintains that as a matter of policy it acts in
accordance with this provision: see 2014 Gaza Conflict Report, above note 20, para. 371.
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instruction to the Prison Service to impose a ban on visits lay within his authority to
instruct the Prison Service on matters of security.42 This non-specific authorization,
which the Court found to be sufficient for denying family visits as a matter of
privilege, would probably not have sufficed had the ban been considered a
restriction on a human right.43
Other implications of family visits being a right rather than a privilege
concern the substantive limitations on the authorities’ power to restrict such
visits. First, while rights may be restricted, they may not be nullified.44 The
measure upheld by the Court consists of a complete ban on visits (as opposed,
for example, to allowing them on rarer occasions) for an indefinite period of
time. Formally this restriction is temporary (until the bodies and missing persons
are returned to Israel), and it may also end following the periodic review to
which it is subject (although it is not clear what the review should examine and
what the criteria are for discontinuing the measure). Nonetheless, a measure that
does not have an expiration date is effectively indefinite, and experience indicates
that the matter at hand – negotiations over repatriating captured soldiers – can
last for years on end.45 Accordingly, the complete and indefinite ban on family
visits may be said to exceed the permissible limits of the authority to restrict rights.46

Purpose: Repatriation as security
While the legitimate grounds for limiting the right to family life under general
IHRL are not specifically enumerated, they must be interpreted according to the
relevant provisions of IHL, which is lex specialis in situations of armed conflict.47
The Hague Regulations do not contain any specific rules or standards regarding
restrictions on family life. GC IV Article 27(4) stipulates that notwithstanding the
entitlement of protected persons to respect for their family rights in all
circumstances, parties to the conflict “may take measures of control and security
in regard to protected persons as may be necessary as a result of the war”. This
42 Supreme Court of Israel, Namnam, above note 1, para. 8.
43 Human Rights Committee, General Comment No. 16, “Article 17 (Right to Privacy)”, 1988, para. 8.
44 Universal Declaration of Human Rights, UNGA Res. 217A(III), UN Doc. A/810, 10 December 1948, Art.
30; ECHR, Art. 17.
45 The 2011 Shalit exchange took place five years after his capture. The bodies of three soldiers killed in 2000
in a capture operation on the Lebanon border were repatriated four years later. In 1996, Israel carried out
an exchange deal for the return of the bodies of two soldiers captured in 1986 (and declared dead in 1991).
46 A related doctrine, adopted by the ECtHR, is that of absolute protection for the “core”, “essence” or
“substance” of rights. Contact with the family is at the core of the right to family life, but the denial of
visits does not destroy that core, so long as written communication continues. Given the specificities of
the permissible restrictions on the right to family life under the ECHR, this matter will not be
discussed in detail here. For a critique of the “essence of rights” doctrine, see Sébastien Van
Drooghenbroeck and Cecilia Rizcallah, “The ECHR and the Essence of Fundamental Rights: Searching
for Sugar in Hot Milk?”, German Law Journal, Vol. 20, No. 6, 2019.
47 International Court of Justice, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996,
ICJ Reports 1996, para. 25. For a view that restrictions would only be permitted due to practical difficulties
or a concrete security risk created by or during the visits, see Alon Margalit, “Accounting for Those in the
Hands of the Belligerent: Security Detainees, the Missing and the Dead in the Israeli–Hamas Conflict”,
Journal of Conflict and Security Law, Vol. 25, No. 3, 2020, p. 586.
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narrow scope for limiting rights calls for a closer consideration of the purpose
underlying the ban on family visits.
According to the Court, the direct purpose of the measure is “to pressure
Hamas, in an attempt to further the return of Israeli nationals and the bodies of
IDF soldiers held for years by the organisation – while lowering the price that
Israel would be required to pay for them”.48 The Court characterized the measure
as required for the “maintenance of state security”.49
Furthering the prospects of a prisoner exchange is a legitimate purpose.
However, its connection to security as required under GC IV Article 27(4) is
tenuous at best. First, the examples in the 1958 Commentary on GC IV of
measures envisaged under the provision – movement restrictions in occupied
territory, a requirement to carry identifying documents, and, in extreme cases,
internment and assigned residence – suggest that the provision assumes a security
risk emanating from the protected persons themselves.50 The ban on visits has no
pretension of addressing such a risk. If it pursues security, it does so only in the
broadest sense of the word.
The question of whether the term “security” should be interpreted broadly
or narrowly arose before the Supreme Court of Israel in the Bargaining Chips case in
2000. It, too, concerned measures adopted in order to facilitate a prisoner exchange.
Petitioners were prominent members of the Lebanese armed group Hezbollah who
had completed their prison sentences and were held under administrative detention
in Israel in order to exert pressure on Hezbollah to release missing Israeli soldiers or
provide information about them.51 Views in the Court differed on whether the term
“security reasons” in the legislation authorizing administrative detention should be
interpreted narrowly, so as to mean a security reason emanating from the individual
being detained, or broadly, encompassing security interests external to the detainees.
The majority among the Court did not dispute that a prisoner exchange was a
security interest, but held that in light of the right to liberty under Israeli
constitutional law, the term “security reasons” should be interpreted narrowly
and, unless specifically stipulated otherwise, could not extend to security risks
that are external to the individual. Accordingly, the legislation did not allow
detention for the purpose of maintaining leverage in negotiating a prisoner
exchange.
While GC IV Article 27(4) and domestic Israeli legislation seem to raise
the same question, the answer might differ between them. The rationale for the
narrow interpretation adopted in the Bargaining Chips case was that the
deprivation of liberty is a harsh measure and should therefore be available only
rarely. Article 27(4) concerns a host of measures that are less injurious than
48 Supreme Court of Israel, Namnam, above note 1, para. 11.
49 Ibid., para. 8.
50 Jean Pictet (ed.), Commentary on the Geneva Conventions of 12 August 1949, Vol. 4: Geneva Convention
relative to the Protection of Civilian Persons in Time of War, International Committee of the Red Cross,
1958 (Commentary on GC IV), p. 206.
51 Supreme Court of Israel, A v. Minister of Defence, Case No. FHCr 7048/ 97, 12 April 2000 (Bargaining
Chips).
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deprivation of liberty. A broader interpretation of “security” might therefore be
plausible, including one that encompasses risks external to the individuals directly
affected by the measures. The Gaza prisoners are a case in point. For example,
allowing them family visits requires letting foreign nationals into the territory of
Israel.52 It stands to reason that such visits would be restricted in various ways,
even though the risk emanating from them is not from the prisoners themselves.
A second question is whether repatriation of the dead soldiers and missing
civilians is a matter of “security” in the broader sense. While generally speaking, the
welfare and safety of soldiers themselves is a military (and security) interest, it is not
obvious that the same can be said for the repatriation of captured soldiers.53 In the
Court’s case law, the welfare of captured and missing soldiers, including their
repatriation, has been cited as a security interest,54 with some judges noting the
importance of the State’s commitment to repatriating soldiers or their remains
for military morale55 and others highlighting the State’s moral obligation towards
its soldiers.56 The difference between security interests and other interests has
therefore been somewhat glossed over. Indeed, in the Namnam case the
respondent authorities did not claim that at issue was a security interest. Rather,
the purpose of the ban, according to them, was “the repatriation of the sons”. It
was only the Court that reframed the matter as one of security. In addition, a
distinction is required between the release of soldiers and the release of civilians.
Repatriating civilians is a legitimate purpose, but not a military or a security
interest. In the circumstances of the Namnam case, the two categories of persons
are indistinguishable. The Court, for its part, made no mention of this difference.57

Means: Instrumentalization of individuals
The ban on visits to the Gaza prisoners is, as the Court candidly stated, a bargaining
tactic. The expectation is (presumably) that the prisoners or their family members
will pressure Hamas leaders to strike a deal with Israel for the return of the missing
and dead in exchange for the reinstatement of visits, and for the withdrawal of the
other measures adopted by the government. In addition, if such a deal includes the
release of prisoners, those will number fewer than if the various measures had not
been adopted.

52 Those who maintain that Gaza is occupied would point to GC IV Article 76, which provides that protected
persons convicted of offences shall serve their sentences in the occupied territory.
53 See, for example, the view of the district court reported in Supreme Court of Israel, A v. Minister of
Defence, Case No. ADA 10/94, 13 November 1997, para. 3. This issue is even less clear with regard to
the repatriation of the bodies of soldiers.
54 Ibid., para. 10; Supreme Court of Israel, ‘Alayan, above note 4, Opinion of Chief Justice Hayut, para. 21.
55 Supreme Court of Israel, Bargaining Chips, above note 51, Dissenting Opinion of Justice Cheshin, para. 3,
and Dissenting Opinion of Justice Kedmi, para. 1.
56 Ibid., Dissenting Opinion of Justice Cheshin, para. 10, and Dissenting Opinion of Justice Tirkel, para. 3.
57 See, for example, Justice Elron, stating: “In the same manner that protection of the state’s residents and soldiers
is a supreme security interest – so the state must act for their return after falling into the hands of the enemy.”
Supreme Court of Israel, Namnam, above note 1, Concurring Opinion of Justice Elron, para. 2.
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Restricting an individual’s rights in order to induce a third party to act in a
particular manner runs contrary to the very foundation of human rights law, which
postulates, based on the inherent human dignity of the individual, that persons
should never be treated as means to an end.58 However, IHRL does not explicitly
prohibit measures that instrumentalize individuals. Moreover, most human rights
may be subject to restrictions. It therefore stands to reason that the rejection of
the instrumentalization of individuals, too, is not an absolute rule, and that there
may be circumstances, albeit exceptional, in which it could be set aside in order
to realize a legitimate purpose of supreme importance. Indeed, the Court noted
that even if the ban on family visits had constituted a restriction on a right, the
case at hand would have been different from the Bargaining Chips case, because
of the different severity of the restrictions that each case concerned.59 Thus, by
implication the Court conceded that instrumentalization of the individual is not
categorically prohibited, but is subject to a proportionality test.
According to the Court, the ban on visits for the purpose of advancing a
prisoner exchange passed the proportionality test (while detention could not60).
First, the Court found that in the circumstances it had no grounds to intervene in
the authorities’ assessment as to the potential effectiveness of the ban (addressing the
question of whether the choice of measure was rational). Second, in a bizarre
application of the “least intrusive measure” requirement, the Court held that the
prisoners had alternative means to family visits for communicating with the outside
world.61 It further noted that only 100 prisoners were affected by the measure. This
reasoning turns the requirement on its head: rather than being satisfied that the
authorities had no alternative means at their disposal to achieve their purpose but to
restrict the right, the Court examined whether the prisoners had alternative means to
exercise their right (glossing over the character of the right itself – clergy and lawyers
are no substitute for family). Moreover, the share of prisoners affected by the
measure is irrelevant to the extent of harm caused to each of them individually.62
While instrumentalization as such is not categorically prohibited,63 in some
instances it may violate specific prohibitions such as the prohibition on cruel,
inhuman and degrading treatment.64 This would depend, inter alia, on the
58 Kant’s Formula of Humanity states: “So act that you treat humanity, whether in your own person or in the
person of any other, always at the same time as an end, never merely as a means.” Cited in Samuel
Kerstein, “Treating Persons as Means”, in Edward N. Zalta (ed.), Stanford Encyclopedia of Philosophy,
Summer 2019, available at: https://plato.stanford.edu/archives/sum2019/entries/persons-means/.
59 Supreme Court of Israel, Namnam, above note 1, para. 10.
60 In the Bargaining Chips case, above note 51, the majority opinion noted that even if the legislation had
contained explicit authorization for detaining a person for purposes external to him, the order in
question would not have passed the proportionality test due to its severity in the circumstances.
61 See the main text at above note 12.
62 Supreme Court of Israel, Namnam, above note 1, paras 11–12.
63 On the inadequacy of IHRL to address collective punishment as a specific form of instrumentalization, see
Cornelia Klocker, Collective Punishment and Human Rights Law: Addressing Gaps in International Law,
Routledge, London and New York, 2020; Liron A. Libman, Will you Sweep Away the Righteous with the
Wicked? Security Measures and Collective Punishment, Israel Democracy Institute Policy Paper 125, April
2019, pp. 23–24.
64 ICCPR, Art. 7.
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nature, purpose and severity of the treatment applied.65 Instrumentalizing measures
may also be regarded as unjust and lacking due process of law, and therefore
arbitrary. Thus, a ban on family visits that may be legitimate in some
circumstances may constitute a violation of rights by virtue of its imposition in
order to affect a third party’s conduct.66
Unlike IHRL, the rules of IHL leave explicit room for instrumentalization.
This is demonstrable, for example, in the legality of incidental injury to civilians and
civilian objects. However, certain instances of instrumentalization are absolutely
prohibited. Specifically, IHL prohibits the meting out of collective punishment on
protected persons.67 This prohibition applies both directly and, as lex specialis, as
a factor in the interpretation of what constitutes a lawful restriction on a human
right. If a measure is unlawful in itself, the questions of its purpose, necessity and
proportionality become immaterial. Thus, if the ban on family visits constitutes
collective punishment, it is prohibited directly under IHL, and in addition it is an
unlawful interference as a matter of IHRL. Hence, the next section examines
whether the denial of visits by immediate family members constitutes collective
punishment.

The prohibition on collective punishment under IHL
Collective punishment is prohibited under GC IV Article 33, which stipulates that
“[n]o protected person may be punished for an offence he or she has not
personally committed”.68 The Supreme Court of Israel developed its
jurisprudence on the prohibition on collective punishment largely in the context
of punitive house demolitions. The Court rejected the argument that such
demolitions constitute collective punishment. Its primary reasoning was that such
demolitions do not constitute “punishment” because they are a preventive
deterrent. It further held that they could not be regarded as “collective”, by
65 Human Rights Committee, General Comment No 20, “Article 7 (Prohibition of Torture, or Other Cruel,
Inhuman or Degrading Treatment or Punishment, 1992, para. 4.
66 A specific norm that is grounded in the rejection of instrumentalization but that does not apply in the
present case is the prohibition on the taking of hostages, defined as “seiz[ing] or detain[ing] and
threaten[ing] to kill, to injure or to continue to detain another person … in order to compel a third
party … to do or abstain from doing any act”. International Convention Against the Taking of
Hostages, 1316 UNTS 205, 17 December 1979 (entered into force 3 June 1983), Art. 1(1). Hostagetaking is prohibited at all times, including specifically in situations of armed conflict. GC IV, Art. 3:
“To this end, the following acts are and shall remain prohibited at any time and in any place
whatsoever with respect to [persons taking no active part in the hostilities, including those placed hors
de combat]: … (b) taking of hostages”; GC IV, Art. 34: “The taking of hostages is prohibited.” The
definition of hostage-taking by reference exclusively to security of the person rather than to other
characteristics and aspects of humanity reinforces the view that instrumentalization is not unlawful in
itself.
67 Further support for the view that instrumentalization of individuals is not absolutely prohibited is the fact
that GC IV Articles 33(1) and 33(3) only refer to protected persons, suggesting that similar measures
towards non-protected persons may be lawful. The difference between GC IV Article 33(3) and AP I
Article 20 highlights this further.
68 Also see Hague Regulations, Art. 50.
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drawing a (flawed) analogy between the detriment that is caused to innocent persons
dependent on a person who is imprisoned following a conviction in a criminal
offence, and the detriment that is caused to innocent persons related to an alleged
perpetrator of a security offence whose house is demolished.69 The Court
disregarded the difference between the unintentional and incidental causing of
detriment in the former case and the intentional and direct causing of detriment
in the latter.
The non-persuasiveness of these arguments has been discussed elsewhere.70
Moreover, in the Namnam case, neither was directly applicable. There was no claim
that the ban on visits was intended to serve as a deterrent,71 nor were the prisoners
claimed to be directly linked to the capture of the soldiers or civilians. The Court
nonetheless rejected the collective punishment claim, drawing on numerous
problematic arguments. First, the Court held that the denial of visits is not
punitive because it is “an administrative measure in nature” rather than being
judicially imposed.72 However, it has long been established, including by explicit
stipulation, that GC IV Article 33 (and later Additional Protocol I Article 75)
refers not only to judicial sentencing but to sanctions of any kind.73 More
generally, the nature of a sanction is not determined by the type of State organ
authorized to impose it. The type of authority imposing the sanction is therefore
beside the point.74
Second, the Court stated that the ban was a “legitimate” measure “for
security purposes”.75 Yet it was not the purpose of the measure that was
69 See Supreme Court of Israel, Shukri v. Minister of Defence, Case No. HCJ 798/89, 10 January 1990, para. 6
(on deterrence); Supreme Court of Israel, Dajlas v. IDF Commander in Judea and Samaria, Case No. HCJ
698/85, 24 March 1986, para. 3; and most recently Supreme Court of Israel, Kabha v. Military Commander
of the West Bank, Case No. HCJ 480/21, 3 February 2021 (on collective character); as well as the cases
discussed in D. Kretzmer and Y. Ronen, above note 18, pp. 384–391.
70 See, for example, Shane Darcy, “Punitive House Demolitions, the Prohibition of Collective Punishment,
and the Supreme Court of Israel”, Penn State International Law Review, Vol. 21, No. 3, 2003; Mordechai
Kremnitzer and Lina Saba-Habesch, “House Demolitions”, Laws, Vol. 4, No. 2, 2015; D. Kretzmer and
Y. Ronen, above note 18, pp. 384–391.
71 Arguably, a measure intended to induce action by a third party may be comparable to a measure intended
to deter action by a third party. They may differ in that evaluating the effectiveness of a measure ought to
be easier in the former case, as whether action took place is clearer than whether action that would have
taken place did not. However, despite the occasional engagement of the Supreme Court with it in the
context of punitive house demolitions, the effectiveness of collective punishment is immaterial to its
illegality.
72 Supreme Court of Israel, Namnam, above note 1, para. 15, perhaps echoing the Shukri case, where the
Court said that “[t]he authority is administrative, and its exercise is designed to deter and thereby to
maintain public order”. Supreme Court of Israel, Shukri, above note 69, para. 6.
73 Commentary on GC IV, above note 50, p. 225. On the AP I replacement of “penalties” with “punishment”,
see Shane Darcy, Collective Responsibility and Accountability under International Law, Brill, Leiden, 2007,
p. 67.
74 For IHRL, see Human Rights Committee, General Comment 32, “Article 14: Right to Equality Before
Courts and Tribunals and to a Fair Trial”, UN Doc. CCPR/C/GC/32, 23 August 2007, section III,
para. 2. With regard to GC IV Article 33, see Commentary on GC IV, above note 50, p. 225;
D. Kretzmer and Y. Ronen, above note 18, p. 391.
75 Supreme Court of Israel, Namnam, above note 1, para. 15. It is interesting that the Court took a position
on the matter rather than refusing to intervene in a political-security matter. See D. Kretzmer and
Y. Ronen, above note 18, p. 491. For a different approach in similar circumstances, see Supreme Court
of Israel, ‘Anbar, above note 23, para. 4.
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challenged before the Court, but the means of pursuing it. Since the end does not
always justify the means, the Court’s statement merely begged the question of
whether the measure was legitimate.
Third, the Court relied heavily on its classification of family visits as a
privilege rather than a right. According to the Court, a withdrawal of a privilege
does not constitute “punishment”.76 The fallacy of this premise – that family visits
are only a privilege – has been discussed above. The logic of the conclusion is also
questionable. Granted, the suffering caused to the individual by measures that
restrict rights is assumed to be greater than the suffering caused by measures that
restrict mere privileges; indeed, historically the debate over the permissibility of
collective punishment has concerned egregious violations of rights, such as mass
killings, the taking of hostages, torture, and the destruction of whole villages.77
However, the psychological and social significance of punishment lies not in the
formal, legal classification of the detriment it causes, but in the pain, suffering,
loss or unpleasantness caused by the intentional imposition of some burden or
deprivation of some benefit.78 These depend on factors such as the severity of the
measure, the purpose that it seeks to serve, its expected effectiveness, and the
affected population.79 In fact, the Court itself noted the rule that even longstanding privileges cannot be denied without relevant justification, and must be
reasonable and proportionate. This rule reflects the need to respect legitimate
expectations, even when those are not grounded in rights.80 Classifying family
visits as a privilege therefore does not detract from the painful effect of their
denial. Indeed, if the authorities did not claim that the ban on visits had a painful
or unpleasant effect that might prompt action by Hamas, they would not have
imposed it in the first place. Equally, the Court could not have upheld the ban on
visits as potentially effective (and therefore, according to its view, reasonable)
without acknowledging that it caused suffering and deprivation. How, then, when
considering the legality of the ban under a norm that prohibits the causing of
certain forms of suffering and deprivation, could the Court dismiss those as
falling below a significant threshold because at issue was merely a privilege? Just
as the suffering that a measure causes does not depend solely on whether it
concerns a right or a privilege, neither does its legality.
Fourth, the Court classified the ban on family visits as a denial or
prevention of privileges “where the prisoner does not fulfill the conditions to
receive them”.81 The Court did not indicate which conditions the Hamas
prisoners had failed to fulfil. In fact, it candidly acknowledged that the ban has
76 Supreme Court of Israel, Namnam, above note 1, paras 6, 15.
77 Paul Rabbat and Sigrid Mehring, “Collective Punishment”, in Max Planck Encyclopedia of International
Law, Oxford University Press, Oxford, 2015, para. 1.
78 Hugo Adam Bedau and Erin Kelly, “Punishment”, in Edward N. Zalta (ed.), Stanford Encyclopedia of
Philosophy, Winter 2019, available at: https://plato.stanford.edu/archives/win2019/entries/punishment/.
The prohibition on collective punishment assumes that the punishment is imposed in reaction to the
violation of some norm. For more on this, see below.
79 L. A. Libman, above note 63, pp. 46–61.
80 Supreme Court of Israel, Namnam, above note 1, para. 6.
81 Ibid., para. 15.
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nothing to do with the conduct of the petitioners. The “condition” that they failed to
fulfil was not to belong to Hamas. All they “did” was be members of a group from
which they could not exclude themselves once captured.
A final argument of the Court concerns the collective element in the denial of
family visits. The Court sought to distinguish the ban on family visits from punitive
house demolitions by reference to the “double effect” doctrine. This doctrine
maintains that sometimes it is permissible to cause a harm as a side effect (or “double
effect”) of bringing about a good outcome, when it would not be permissible to cause
such a harm intentionally as a means of bringing about the same good outcome.82
The Court was responding to the critique that punitive house demolitions are
collective punishment since they fail to fulfil the doctrine’s requirements, because the
outcome itself – the demolition – infringes on the right to property (among others) of
third parties and is thus “wrong”. Relying on its own view that the ban on family
visits “does not infringe on a vested right”, the Court concluded that such denial
“raises no difficulty even at the level of the outcome”.83 However, even if the denial of
visits had not infringed on a right, exercising it as leverage in negotiating with Hamas
fails a separate condition of the double effect doctrine: just like punitive house
demolitions,84 the detriment caused by denial of visits is not a side effect of the act,
but an intentional and direct effect that the authorities seek to obtain. The intentional
causing of detriment to persons who bear no legal or moral responsibility is “wrong”
in itself. The double effect doctrine therefore does not suffice to overcome the wrong
in the instrumentalization of the prisoners.
The Court’s use of an a fortiori argumentation from punitive house
demolitions is disappointing, not least because punitive house demolitions
present the Court with two impediments to intervention in government action
that do not arise with regard to denial of family visits. One is that the authorities
seek to justify punitive house demolitions as vital for security.85 The other is the
concern that declaring punitive house demolitions to be collective punishment
would imply admission that for many years the Court has allowed the use of an
unlawful measure (which may amount to a war crime).86 Neither impediment
would have arisen in the context of the ban on family visits. No immediate
security concern was claimed to be at stake, nor was there previous practice on
82 Alison McIntyre, “Doctrine of Double Effect”, in Edward N. Zalta (ed.), Stanford Encyclopedia of
Philosophy, Spring 2019, available at: https://plato.stanford.edu/archives/spr2019/entries/double-effect/.
83 Supreme Court of Israel, Namnam, above note 1, para. 15. The Court was responding to an argument by
Harpaz and Cohen regarding the double effect doctrine. Harpaz and Cohen refer to the Court’s reasoning
in upholding punitive house demolitions as non-collective on the grounds that the act itself is good or at
least not wrong, and that the harm caused to non-perpetrators is incidental rather than intended. As
Harpaz and Cohen note, this reasoning does not bear scrutiny, because punitive house demolitions are
“wrong” in themselves, being an infringement on the right to property that is not justified by military
operations; and because the harm caused to non-perpetrators is intended rather than incidental. Guy
Harpaz and Amichai Cohen, “On Dynamic Interpretations and Stagnant Rulings: Reassessing the
Israeli Supreme Court’s Jurisprudence on House Demolitions” Bar-Ilan Law Studies, Vol. 31, No. 3,
2018, p. 1012.
84 Ibid., p. 1012.
85 D. Kretzmer and Y. Ronen, above note 18, pp. 314–318, 496–504.
86 Ibid., 416–417.
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the matter that would obviously constitute a war crime. Nonetheless, rather than
taking the opportunity to reduce the harmful consequences of its existing case
law on collective punishment, the Court opted to interpret the prohibition on
collective punishment restrictively so as to allow the practice more broadly.
In considering the Court’s playing down of the legal significance of banning
the visits as “punishment”, it is important to note that the measure was not a
response to any alleged wrongdoing by the prisoners.87 Ostensibly this excludes
the matter altogether from the purview of the prohibition on collective
punishment, since GC IV Article 33 prohibits the punishment of a person “for an
offence” that they have not personally committed, as well as pre-emptive
measures “to forestall breaches of the law”.88 In contrast to these, the ban on
visits was imposed in order to induce lawful action. However, the reason that the
prohibition explicitly addresses reactions to unlawful conduct is that at the time
of its adoption, it was already agreed that collective measures other than in
reaction to unlawful conduct were prohibited, following the nullum poena sine
crimen principle.89 The debate concerned only the differentiation of collective
responsibility from individual responsibility when some illegal conduct had taken
place.90 Thus, the fact that no blame is attached to the prisoners and that the
matter is technically outside the scope of “punishment”, as the Court says,91
exacerbates the illegitimacy of the measure rather than licenses it.
One may argue that the ban on family visits is a reaction to Hamas’
violation of IHL when it refuses to repatriate the bodies and the missing. Israel
has not made this argument, possibly because Israel itself is keeping bodies of
Hamas fighters as a negotiating tool. In the 2019 ‘Alayan case, the Supreme
Court held that this practice is not contrary to international law.92 The situation
regarding the Israeli soldiers in Hamas hands is somewhat different in that
Hamas has deliberately refused to provide information as to the fate of the
soldiers, including whether they are alive or not. This refusal itself may qualify as
hostage-taking since it puts the safety of the soldiers at risk.93 At the same time,
87 The denial of visits concerns prisoners convicted of security offences, but it is not imposed as a reaction to
those offences.
88 Commentary on GC IV, above note 50, pp. 225–226.
89 In this vein, Garner notes an instance in the South African War in which measures were taken against
communities for damages committed upon railway and telegraph lines by “small parties of raiders”.
He points out that it is not clear whether the offenders were lawful belligerents or non-combatants; in
the former case, he notes, “their acts were not violations of the laws of war and therefore they were not
legally punishable”, even if actual violations could be punishable collectively. James W. Garner,
“Community Fines and Collective Responsibility”, American Journal of International Law, Vol. 11, No.
3, 1917, p. 514. See also p. 532: “If the act was committed by a person belonging to the Belgian
military forces, it was a lawful belligerent act for which the community was not liable to punishment.”
Also see S. Darcy, above note 73, pp. 26–27, noting that under Hague Regulations Article 50, collective
measures were permitted in a limited manner, provided they responded to conduct that was at least in
violation of an occupying army’s law, if not of the laws of war.
90 Issues of controversy were the interpretation of requirements such as mens rea and proportionality. J. W.
Garner, above note 89, pp. 529–531.
91 Supreme Court of Israel, Namnam, above note 1, para. 10.
92 Supreme Court of Israel, ‘Alayan, above note 4. For a similar view, see A. Margalit, above note 47, pp. 589–591.
93 A. Margalit, above note 47, p. 587.
1289

Y. Ronen

Israel’s declaration of the soldiers as fallen may preclude it from claiming violation
of the law in this regard. The holding by Hamas of Israeli civilians, who do not
present a serious risk to its security, is clearly an arbitrary deprivation of liberty,
and therefore a violation of international law. To the extent that release of these
civilians is contingent upon the release of Palestinian detainees or prisoners held
by Israel, it constitutes hostage-taking and thus a war crime.94 However,
characterizing Hamas’ conduct as criminal would simply render the ban on visits
a “classic” case of collective punishment, falling within the purview of the
prohibition in GC IV Article 33.

Conclusion
A thorough examination under international law of the ban on family visits would
have led the Court to a different conclusion from the one that it reached. The Court
would have found that the right to family life, guaranteed under both IHRL and IHL,
encompasses visits by immediate family members. As with most rights, the right to
family visits may be subject to restrictions, but it may not be nullified, nor may it be
restricted in a manner which violates the prohibition on collective punishment. The
Court would have further found that the ban on visits by immediate family members
to Palestinian prisoners affiliated with Hamas and serving sentences for security
offences, imposed in anticipation of negotiating a prisoner exchange, nullified the
right to family visits, violated the right to family life more broadly, and
constituted collective punishment.
The Court’s light and problematic treatment of international law is not
surprising. As a political organ of the State, it is reluctant to intervene in policies
of the executive branch. As a court of a State involved in armed conflict, the
Court is particularly reluctant to intervene in policies and actions relating to
enemy individuals and dealing with matters perceived as relating to security. The
Namnam case concerns an issue that has furthermore always been emotionally
charged among the Israeli public, namely negotiations over the repatriation of
dead and captured soldiers and civilians. It involves a controversy over the
legitimacy and terms of prisoner exchanges, and, in the present case, also over
the unsettled circumstances in which the soldiers were killed and the manner in
which they or their bodies came into the possession of Hamas.95 The matter
having been addressed by the highest political echelons, the Court’s scope for
intervention in the matter was extremely limited. There is therefore constant
tension between the Court’s innate commitment to the national audience and its
94 Ibid., 582–587. In 2016, Hamas published doctored photos of two of the missing civilians dressed in
military uniform, and referred to them as ‘”prisoners of war”. Fateh Voice, “Al-Qassam Publishes
Photos of Four Captured Israeli Soldiers in the Gaza Strip”, YouTube, 1 April 2016, available at: www.
youtube.com/watch?v=7K5dVM3I-DQ.
95 Hilly Moodrick-Even Khen, “Reaffirming the Distinction between Combatants and Civilians: The Cases of
the Israeli Army’s ‘Hannibal Directive’ and the United States’ Drone Airstrikes against ISIS”, Arizona
Journal of International and Comparative Law, Vol. 33, No. 3, 2016, pp. 786–788.
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interests, and to its commitment to a rigorous enforcement of the law in order to
protect individual rights.96 Examination of the Namnam case against the
decisions on the other measures adopted by the government in order to apply
leverage on Hamas illustrates this tension and the manner in which the Court
deals with it.
As mentioned, in the ‘Alayan case the Court upheld the policy of holding
the bodies of dead Hamas fighters, noting, inter alia, that the practice is not
prohibited under international law.97 Petitioners in that case were family
members of dead Hamas fighters, who invoked their right to dignity and the
right of the deceased to dignity. The 2018 Chiam case concerned the denial of
entry by Hamas family members from Gaza into Israel for the purpose
of medical treatment. This measure was challenged by five individuals, relatives of
Hamas members, who needed life-saving treatment that was not available in
Gaza. The Court held that the refusal of entry, not grounded in security
considerations and adopted on the basis of a general policy without regard to the
specific circumstances, was highly unreasonable. It ordered the authorities to
allow the individuals entry into Israel for the treatment.98 This rare instance of
intervention by the Court in policy adopted by the authorities may be explained
by the exceptional circumstances: at issue were the very lives of specific
individuals. Moreover, the Court did not challenge the policy as a matter of
principle, but only its implementation in the circumstances. Its decision did not
have principled implications.
Like the ‘Alayan case, the Namnam case called for a principled decision on
general policy. Yet unlike in ‘Alayan, in Namnam the petitioners’ lives were directly
affected by the disputed measure, and at issue was a recognized human right. The
Namnam case therefore presented a greater challenge for the Court to navigate
between government policy and the protection of individual rights than did the
‘Alayan case. In contrast, the right at stake in the Namnam case was to family
life, which, notwithstanding the absence of any strict hierarchy among rights,
ranks lower than the right to life on which revolved the Chiam case. Another
difference from the Chiam case is that in the Namnam case the Court was
presented with no individual cases but only with a question of principle. It was
therefore easier for the Court to uphold the policy. Nonetheless, by leaving the
door open to exemptions on “exceptional and special humanitarian grounds”,99
the Court avoided – at least formally – categorically denying a right from any
individual.
A review of the Court’s case law relating to the West Bank and Gaza and
their residents reveals the range of means by which the Court evades
confrontation with the authorities, especially in matters relating to security. These
means include disregard of international law, substitution of international law by
96 D. Kretzmer and Y. Ronen, above note 18, pp. 500–501; Meir Shamgar, Meir Shamgar: An Autobiography,
Miskal – Yedioth Ahronoth and Chemed Books, Tel Aviv, 2015, p. 156.
97 Supreme Court of Israel, ‘Alayan, above note 4, Opinion of Chief Justice Hayut, paras 30–34.
98 Supreme Court of Israel, Chiam v. Prime Minister, Case No. HCJ 5693/18, 26 August 2018.
99 Supreme Court of Israel, Namnam, above note 1, para. 12.
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domestic law, and the contrived interpretation of international law.100 All are
evident in the Namnam case: from the dismissal of international law as irrelevant,
through the resort to administrative law rather than to the constitutional
guarantees of human rights, through the characterization of the measure as one
of security, to the adoption of a forced interpretation of the prohibition on
collective punishment that is in line with neither the letter nor the spirit of the
law.101 At the end of the day, the Namnam case illustrates well the broader
pattern in the Court’s exercise of judicial review over government conduct
relating to the West Bank and Gaza and their residents: its attempt to avoid
intervention in policy and action, without appearing to abdicate its obligation and
commitment to protect individual rights.

100 D. Kretzmer and Y. Ronen, above note 18, pp. 492–494.
101 Ibid.; Tamar Hostovsky Brandes, “The Diminishing Status of International Law in the Decisions of the
Israel Supreme Court Concerning the Occupied Territories”, International Journal of Constitutional
Law, Vol. 18, No. 3, 2020; Adam Shinar, “Israel’s External Constitution: Friends, Enemies, and the
Constitutional/Administrative Law Distinction”, Virginia Journal of International Law, Vol. 57, No. 3,
2018.
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Abstract
This article investigates the effects that attacks during armed conflict which damage
water and wastewater services have on the outbreak and transmission of infectious
disease. It employs a lens of uncertainty to assess the level of knowledge about the
reverberations along this consequential chain and to discuss the relevance to
military planning and targeting processes, and to the laws of armed conflict. It
draws on data in policy reports and research from a wide variety of contexts, and
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evidence from protracted armed conflicts in Iraq, Yemen and Gaza. The review finds a
strong base of evidence of the impact of attacks on water and wastewater services, and
a high level of confidence in information about the transmission of infectious disease.
One clear risk identified is when people are exposed to water supplies which are
contaminated by untreated wastewater. Obtaining a similar level of confidence
about the cause and effect along the full consequential chain is challenged by
numerous compounding variables, though there are a number of patterns related
to the duration of the armed conflict within which the attacks occur. As the conflict
protracts, both the risk of the spread of infectious disease and the evidence base for
gauging the reverberating effects becomes stronger, for example. The article
concludes that the reverberating effects of damage from an attack can be foreseen
in some contexts and can be expected to become more foreseeable over time. The
analysis suggests that the most pragmatic path for military institutions and those
involved in targeting operations to take this knowledge into account is through a
“precautionary approach” which assumes the existence of the reverberating effects,
and works them in to the standard information-gathering and planning processes.
Keywords: urban services, water and war, infectious disease, public health, protracted armed conflict,
critical infrastructure.

The quest to reduce civilian harm
War is the realm of uncertainty; three quarters of the factors on which action in
war is based are wrapped in a fog of greater or lesser uncertainty.
— Carl von Clausewitz1
The number of dead and injured has been a measure of war for as long as bodies
have littered battlefields. As the news and the injured reached home, however,
societies realized that the effects of battles reverberate far beyond the combat
zone and long after the dust has settled. As Plato is said to have declared: “only
the dead have seen the end of war”.
In seeking a better measure of the human cost of war, military and other
institutions now seek to gauge “civilian harm”.2 Along with research, human
1
2

Carl von Clausewitz, On War, Princeton University Press, Princeton, 1976.
Frontlines Lab, “Beyond Casualty Counts: Building Dynamic Models to Capture and Foresee Civilian
Harm”, Draft for Comment, 2020; InterAction, Building the Evidence Base: Addressing the
Reverberating Effects of Military Operations on Civilian Life, 2 November 2020, available at: https://
www.interaction.org/blog/building-the-evidence-base/ (all internet references were accessed in October
2021); Christina Wille and Alfredo Malaret Baldo, Reference Framework: Menu of Indicators to
Measure the Reverberating Effects on Civilians from the Use of Explosive Weapons in Populated Areas,
United Nations Institute for Disarmament Research (UNIDIR), 2020, available at: https://unidir.org/
publication/menu-indicators-measure-reverberating-effects-civilians-use-explosive-weapons-populated;
U.S. Department of Defense, Annual Report on Civilian Casualties in Connection with United States
Military Operations in 2020, Washington, DC, 2020.
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rights, and humanitarian organizations, they investigate the relative impact of
conventional versus asymmetric and urban warfare,3 and of short, intense military
campaigns versus long, drawn-out ones.4 Much of the discussion of this collective
effort centres around data: what quantitative data is required, how to collect it,
how to complement it with qualitative data, and what indicators serve best as
proxies for what is not readily measurable.
As the first article in this series discussed, the evidence base required to
detail the impact of an explosion upon water or wastewater services can be
generated with considerable technical data and institutional or engineering
expertise.5 Considerably more information and skills are required to determine
the effect that the damaged water service has on indirect impacts, however – such
as a reduction in livelihoods or as a driver of their displacement. This is because
of the great number of variables involved; the local economy may have already
been in a poor state, for example, and the decision to flee could be more related
to security and/or greater opportunities for child education, than concerns about
drinking contaminated water.6 In most cases, and certainly in the protracted
urban armed conflicts that this article focuses on, the desired evidence base is not
at hand. The process leading to the decision to carry out attacks in these contexts
is necessarily based on the best available intelligence, and not on perfect
intelligence. This uncertainty is part of the “fog of war” which famously engulfs
the options which are perceived to be available to combatants.
This article tackles the challenge of improving the database: first, by
detailing how the damage caused by an attack impacts upon the quality of public
service delivery; and second, by investigating how and the extent to which that
impact translates into further civilian harm. More specifically, it queries the
quality of information and evidence base for the impact that attacks in protracted
armed conflict have on the quality of water and wastewater services, and the
extent to which the effects of the attack on the degraded service reverberate onto
the outbreak and transmission of infectious disease. The data reviewed comes
from policy and research papers (primarily technical engineering reports),
observations and a review of the impact of explosive weapons in Basrah, Yemen
and Gaza. These are interpreted within uncertainty theory and discussed in
3

4

5
6

David H. Ucko and Thomas A. Marks, Crafting Strategy for Irregular Warfare, National Defense
University Press, Washington, DC, 2020; John Spencer, “The Eight Rules of Urban Warfare and Why
We Must Work to Change Them”, Modern War Institute at West Point, 12 January 2021, available at:
https://mwi.usma.edu/the-eight-rules-of-urban-warfare-and-why-we-must-work-to-change-them/.
Charles Pede and Peter Hayden, “The Eighteenth Gap – Preserving the Commander’s Legal Maneuver
Space on ‘Battlefield Next’”, Military Review, Vol. 101, Issue 2, 2021; U.S. Army, “U.S. Opening
Statement”, in Protecting Cvilians in Urban Warfare: Towards a Political Declaration to Address the
Humanitarian Harm Arising From the Use of Explosive Weapons in Populated Areas, 3–5 March 2021,
Dublin, 2021, available at: https://www.dfa.ie/media/dfa/ourrolepolicies/peaceandsecurity/submissions35march/Opening-Statement—EWIPA-Mar-3-5-CLEAN.pdf.
Mark Zeitoun and Michael Talhami, “The Impact of Explosive Weapons on Urban Services: Direct and
Reverberating Effects across Space and Time”, International Review of the Red Cross, Vol. 98, No. 1, 2017.
Yvan Guichaoua and Jake Lomax, Fleeing, Staying Put, Working with Rebel Rulers, Institute of
Development Studies and the University of East Anglia, July 2013, available at: https://assets.publishing.
service.gov.uk/media/57a08a4940f0b64974000510/60719_3_Yvan__FINAL.pdf.
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relation to international humanitarian law (IHL), standard military operational
planning processes, and intelligence-gathering and decision-making procedures in
the midst of armed conflict, including prior to attacks.
The review establishes that there is a strong evidence base of the
consequences of attacks using explosive weapons on the functioning of water/
wastewater services, and a high level of confidence in information about the
consequences of degraded services on infectious disease. Attaining a similar level
of confidence in the knowledge of reverberating effects of an attack along this
consequential chain (i.e. how sure are we that attack x has caused disease y?)
would require a damage assessment of the physical integrity of the infrastructural
asset and the impact it has on the delivery of the service, disease monitoring and
geo-referenced epidemiological data on non-communicable diseases on the
affected population, and a robust method to control for the influence of the great
number of compounding factors involved.
Acknowledging that the evidence base is not likely to be of the quality
desired when targeting decisions are made, the analysis identifies a number of
patterns that may guide and inform the military operational planning and
targeting processes. For water/wastewater services in particular, for example, the
clearest risk of an outbreak or spread of cholera arises when people consume
water which has been contaminated with wastewater (which is referred to as
“cross-contamination”). The article also discerns several patterns related to the
duration of the conflict within which the attack occurs. For example, as the
conflict become protracted, the resilience of the service is expected to degrade,
because battle damage accumulates and routine operations and maintenance are
no longer carried out; the risk of an outbreak or spread of infectious disease is
expected to increase, as exposure to hazards (such as cross-contamination)
becomes more likely; and the evidence base for gauging the reverberating effects
is expected to improve, as the effects become more visible, familiarity with the
systems is gained, and more effort into intelligence gathering can be invested.
The article concludes that, in general, the reverberating or indirect effects
caused by attacks on water/wastewater infrastructure can be foreseeable in some
contexts and become more foreseeable as the conflict prolongs. The most
pragmatic path for military institutions and those involved in targeting operations
to take this into account is through a “precautionary approach”,7 which assumes
the existence of the reverberating effects, and which seeks to identify and
understand them through intelligence preparation of the operating environment
(IPOE), and standard military operational planning processes.
7

As noted later in the article, the “precautionary approach” referred to in this article stems from research
and policy on mitigating environmental harm of infrastructure projects, and is distinct from those specific
IHL obligations that require parties to conflict to take a range of precautions in attack and against the
effects of attacks to protect civilians and civilian objects. See, for example, Protocol Additional (I) to
the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International
Armed Conflicts, 1125 UNTS 3, 8 June 1977 (entered into force 7 December 1978) (AP I), Arts 57 and
58; and Jean-Marie Henckaerts and Louise Doswald-Beck (eds), Customary International
Humanitarian Law, Vol. 1: Rules, Cambridge University Press, Cambridge, 2005 (ICRC Customary
Law Study), Rules 15–24, available at: https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1.
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Reverberating effects
Some definitions of the terms are in order, given the complexity of the challenge that
has been laid out. Based on their decades of experience, humanitarian water
engineers assert that the impact of armed conflict on a service can be measured
in terms of direct, indirect or cumulative impact, and can occur on the people,
hardware and consumables which keep the service running.8 The services in
question could be health care, education, solid waste removal, financial flows, or
the so-called “lifeline services” of electricity, water and wastewater. Most services
are dependent on other services for their proper functioning, and some are very
highly interdependent (e.g. effective treatment of patients at a hospital typically
requires electricity and clean water).9 The impact of an attack during armed
conflict can result in damage to a service, which can be measured in terms of the
direct effects and the reverberating effects.10 Such attacks can take various forms,
such as targeting of service provider personnel or supply-lines of consumables,
cyber-attacks on infrastructure systems, and the use of explosive weapons on or
affecting the service systems (the latter of which is most commonly considered in
this article).
In a general sense, the impact of an attack or an explosion is understood in
terms of the marked “impression” or “footprint” of an attack, while the effect of an
attack refers to the consequences that follow it. Table 1 exemplifies the terms in
order to distinguish the differences. Traditionally concerned with the functioning
of a particular service, the humanitarian engineering view of the reverberating
effects of an explosion or attack are seen to extend to the functioning of other
services that the service is dependent on, or which depend on it.11
IHL (also known as the laws of armed conflict) obliges those planning or
deciding upon attacks to take into account all reasonably foreseeable incidental
harm when considering questions of proportionality12 and precautions in
attack.13 Such “harm” includes both direct effects of an attack (e.g. deaths,
injuries, or damage to civilian objects) as well as reverberating effects (also known
8
9
10

11
12

13

ICRC, Urban Services During Protracted Armed Conflict: A Call for a Better Approach to Assisting Affected
People, Geneva, 2015.
ICRC, ibid.; Emma Lauren Roach and Mohammad Al-Saidi, “Rethinking Infrastructure Rehabilitation:
Conflict Resilience of Urban Water and Energy Supply in the Middle East and South Sudan”, Energy
Research & Social Science, Vol. 76, 2021.
The authors acknowledge that the cumulative impact of armed conflict is in many ways more significant
than both the direct and indirect impact of armed conflict (ICRC, above note 8), and likely to be more
significant than the reverberating effects of attacks. As the effects of attacks often conflate with the
cumulative impact of armed conflict, their impact is more readily understood from within the
protracted conflict context the attack occurs – particularly in the protracted urban armed conflicts that
this article focuses on.
M. Zeitoun and M. Talhami, above note 5.
See AP I, Arts 51(5)(b) and 57(2)(a)(iii), and ICRC Customary Law Study, Rule 14. For particular
application of IHL to water infrastructure, see Mara Tignino, Water During and After Armed Conflicts:
What Protection in International Law?, Brill, Leiden, 2016; and Mara Tignino and Öykü Irmakkesen,
“The Geneva List of Principles on the Protection of Water Infrastructure: An Assessment and the Way
Forward”, International Water Law, Vol. 5, No. 2, 2020.
See AP I, Art. 57, and ICRC Customary Law Study, Rules 15–21.
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Table 1. Measures of the impact and reverberating effects of an attack classed
according to expected distance and duration, with examples from a water
treatment plant
Damage
sustained

Examples

Physical
damage of a
water
pumping
station

Impact on services

Civilian harm

Water service: Less
or no water in pipe
network

Increased risk of
dehydration/
prevalence of
diarrhoeal disease.

Health service:
Reduced ability to
sterilize medical
equipment

A greater number of
wounds are infected

“Engineering”
deﬁnition

Direct
impact

Reverberating
effects

Reverberating effects

IHL deﬁnition

Direct effect

–

Reverberating effects

Disarmament
research
deﬁnition

1st-level
impacts

2nd-level impacts

3rd-level impacts

Distance

Closest ←------------------------------------------------- -→ Furthest

Duration

Shortest ←--------------------------------------------------→ Longest

as the indirect consequences).14 IHL jurists also note that the extent to which the
resulting incidental harm can be foreseen depends on, inter alia, the
circumstances of the attack and the target, and that “patterns of incidental harm
can be foreseen based on the past effects of urban warfare”.15 Similarly, the
disarmament research community refers to the range as first-level, second-level
and third-level impacts16 – which by definition extend to all interdependent services.
The example of a damaged drinking water service in Table 1 helps to
distinguish use of the terms, and further notes how the effects of an attack
reverberate in time and across space. The immediate impact of an explosive
14 The reverberating effects of an attack are also commonly referred to as “knock-on” effects: see Michael
N. Schmitt, “Wired Warfare: Computer Network Attack and Jus in Bello”, International Review of the
Red Cross, Vol. 84, No. 846, 2002, p. 392; Isabel Robinson and Ellen Nohle, “Proportionality and
Precautions in Attack: The Reverberating Effects of Using Explosive Weapons in Populated Areas”,
International Review of the Red Cross, Vol. 98, No. 1, 2017; or “long-term” effects: Humanity &
Inclusion, Death Sentence to Civilians: The Long-Term Impact of Explosive Weapons in Populated Areas
in Yemen, May 2020, available at: https://blog.hi.org/wp-content/uploads/2020/06/Study2020_RapportYEMEN-EWIPA_EN_Web.pdf; ICRC, International Humanitarian Law and the Challenges of
Contemporary Armed Conflicts: Recommitting to Protection in Armed Conflict on the 70th Anniversary
of the Geneva Conventions, Geneva, 2019.
15 ICRC, ibid., p. 18 (emphasis added).
16 C. Wille and A. Malaret Baldo, above note 2.
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weapon that detonates near a water treatment plant could result in physical damage
to the pumps which push the treated water to consumers. The consequences of the
damage to the water service could extend to the health service, if less water is pumped
throughout the water network and a nearby hospital is without water in its taps. Some
of the consequences of the lack of clean tap water in a hospital include the lack of
adequate sterilization of surgical instruments, and (so) a greater number of
infections of patients’ wounds. Data collection efforts aimed at better gauging
civilian harm would class all such consequences as “reverberating effects” (while the
number of people infected could also be classed as a “third-level” impact).
The previous article in this series explains how the spatial extent of the
reverberating effects of an attack depends primarily on the hierarchy of the
component suffering the direct impact (i.e. “upstream” components, e.g. water
treatment plants; “mid-stream” components, e.g. water transmission lines supplying
water to neighbourhoods; or “downstream” components, e.g. household water
piping or rooftop storage tanks).17 The duration of the reverberating effects depends
on the “baseline resilience” of the service before the explosion, which is itself a
function of system redundancies and emergency preparedness and response. The
baseline resilience of a service is also referred to as the “underlying conditions” or
“pre-crisis vulnerability” of a service.18 In brief, and as Figure 1 shows, the less
resilient the service is when the attack occurs, the greater the impact and the
reverberating effects are expected to be. As a jab to a boxer in the twelfth round is
likely to cause more damage than a jab in the first, an attack on a service that has
experienced years of neglect and which is not likely to be rebuilt immediately is
expected to cause more disruption than it would on a well-maintained service with
full emergency-preparedness measures in place.

Uncertainty and (pre)caution
Though the examples discussed are straightforward, most reverberating effects are
not. Like the tornado caused by the flap of the proverbial and distant butterfly’s
wings, the reach of the consequences of an attack are almost without limit. As
discussed earlier, an assertion that an explosion near a water treatment plant
results in mass displacement cannot be made with any confidence, because there
are dozens of other reasons which can explain reductions in economic activity or
displacement.
The reasoning follows the classic adage of unforeseen consequences: “for
the want of a nail, the kingdom was lost”. As the number of factors that shape an
outcome increase, so does our ability to prove causality decrease. In other words,
the longer that the chain of consequences under question is, the less confidence

17 Attacks on upstream components are the furthest reaching. M. Zeitoun and M. Talhami, above note 5.
18 World Bank, ICRC and United Nations Children’s Fund (UNICEF), Joining Forces to Combat Protracted
Crises: Humanitarian and Development Support for Water Supply and Sanitation Providers in the Middle
East and North Africa, Washington, DC, 2021.
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Figure 1. Expected relation between the civilian harm caused by incidental damage to a service,
and the baseline resilience of that service, as armed conflict prolongs. The longer the armed
conflict and less resilient a service is, the greater the civilian harm is expected to be.

we can have in the information we have about it. Climate scientists refer to this
compounding of factors as a “cascade of uncertainty”.19
The relevant question generated by uncertainty theory is: if an observed
association between factors cannot be proven with confidence, does that mean it
does not exist? The related policy question is: If an association is observed but
has not been “proven”, should policy be designed to incorporate its possibility, or
to ignore it? The range of answers from different institutions will vary from
reckless to cautionary, depending mostly on the costs of getting it wrong, and
how familiar they are in dealing with the absence of the desired level of knowledge.
It is in this sense that the quest for ever more data about civilian harm is an
attempt to reduce uncertainty. With precisely this in mind, simulation models feed
on data to quantify risks and probabilities. The logic is compelling: a model could
predict the strain that will be placed on Hospital X (measured in terms of the
staff and beds) when 5000 civilians who contracted cholera following the
bombing of Wastewater Treatment Plant Y compete for health service resources
which are already allocated to caring for the 400 combatants who were wounded
directly from the fighting. Targeting processes could then assign the wastewater
treatment plant a corresponding level of importance. The number of civilian lives
that would be spared could be estimated, and the reduction in civilian harm
extrapolated accordingly.
Models have their downsides, however, as studies of wargaming and other
models have shown.20 The most well known of these is that the quality of the output
19 Rachel James, Richard Washington, Carl-Friedrich Schleussner, Joeri Rogelj and Declan Conway,
“Characterizing Half-a-Degree Difference: A Review of Methods for Identifying Regional Climate
Responses to Global Warming Targets”, WIREs Climate Change, Vol. 8, No. 2, 2017.
20 See Christopher A. Weuve, Peter P. Perla, Michael C. Markowitz, Robert Rubel, Stephen Downes-Martin,
Michael Martin and Paul V. Vebber, Wargame Pathologies, CNA Corporation, Alexandria, VA, 2004;
Kristin E. Heckman, Michael J. Walsh, Frank J. Stech and Todd A. O’Boyle, “Active Cyber Defense
with Denial and Deception: A Cyber-Wargame Experiment”, Computers & Security, Vol. 37, 2013;
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of the model directly reflects the quality of the data entered into it – regardless of
how sophisticated the algorithms and modelling process. “Garbage in, garbage
out” is the undeniable if inelegant heart of modelling processes.
Even in the most wealthy, stable and well-ordered societies, public service
providers do not have all the information they would like,21 and so cannot rely fully
on modelling. Even as they continue to monitor and collect more information, most
institutions develop an approach to policy that is “comfortable” with uncertainty.
For example, health, civil engineering and disaster risk-reduction guidelines
usually choose to “err on the side of caution” by assuming that any negative
impact of their projects will reverberate widely, and then establish measures to
prevent or contain them.22 This manner of developing policy in uncertain
operating environments is widely known as the “precautionary approach”.
Military decision making and intelligence gathering follows much the same
approach. Because armed conflict in cities is the normal operating theatre of
seasoned military institutions, the processes developed to prepare for and to be
more effective in battle are designed to make best use of the information that is
available. For instance, risks can be calculated and then fed into the targeting
procedure, which can then inform the proportionality assessments and
weaponeering decisions.23 The US military, for example, reduces the uncertainty
of a complex operating environment by identifying, assessing and controlling
risks arising from or during military operations throughout the targeting cycle
(e.g. find, fix, track, target and engage)24 and as part of the IPOE.25 In the sense
that the term is used here, such procedures are “precautionary”.
The measures taken by military institutions through these procedures puts
them in a stronger position to achieve military objectives with less civilian harm, as

21

22

23
24
25

Yuna Huh Wong, Sepastian Joon Bae, Elizabeth M. Bartels and Benjamin Michael Smith, Next-Generation
Wargaming for the U.S. Marine Corps: Recommended Courses of Action, RAND Corporation, Santa
Monica, CA, 2019; Susan Bryant and Tom Nagle, “Wargaming for the New Great Game”, Modern
War Institute at West Point, 2021, available at: https://mwi.usma.edu/wargaming-for-the-new-greatgame/.
See Jim W. Hall, Alexander Otto, Adrian J. Hickford, Robert J. Nicholls and Martino Tran, “A Framework
for Analysing the Long-Term Performance of Interdpendent Infrastructure Systems”, in Jim W. Hall,
Martino Tran, Adrian J. Hickford and Robert J. Nicholls (eds), The Future of National Infrastructure:
A System-of-Systems Approach, Cambridge University Press, Cambridge, 2016.
See, e.g., Bernard Haemmerli and Andrea Renda, “Protecting Critical Infrastructure in the EU”, Centre for
European Policy Studies (CEPS), Brussels, 16 December 2010, available at: https://www.ceps.eu/cepspublications/protecting-critical-infrastructure-eu/; Public Safety Canada, Risk Management Guide for
Critical Infrastructure Sectors, Ottawa, 2010, available at: https://www.publicsafety.gc.ca/cnt/rsrcs/
pblctns/rsk-mngmnt-gd/rsk-mngmnt-gd-eng.pdf; U.S. Department of Defense, DoD Policy and
Responsibilities for Critical Infrastructure, Washington, DC, 2012; Michael N. Schmitt and Michael
Schauss, “Uncertainty in the Law of Targeting: Towards a Cognitive Framework”, Harvard National
Security Journal, Vol. 10, 2019.
See, e.g., Joint Chiefs of Staff, Joint Targeting, Department of the Navy, U.S. Department of the Army,
Department of the Navy – Marine Corps, Department of the Air Force, U.S. Coastguard, 2013.
See Joint Chiefs of Staff, Joint Targeting School Student Guide, Joint Targeting School, Dam Neck, VA,
2017.
Other militaries also follow a similar procedure, with different terminology (e.g. NATO employs decide,
detect, track, deliver and assess); see Giulio Di Marzio, “The Targeting Process… This Unknown Process
(Part I)”, NRDC-ITA Magazine, 2009, available at: https://www.nato.int/nrdc-it/magazine/2009/0911/
0911d.pdf. See Joint Chiefs of Staff, above note 23.
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well as compliance with the principles of IHL. As previously noted, however, such
compliance rests on gauging the extent to which reverberating effects are
“reasonably foreseeable” in the sense that they “may be expected” (Art. 51(5)(b)
of Additional Protocol I).26 The task for those who seek to better gauge (and, so,
minimize) civilian harm is thus to map out the extent to which the reverberating
effects of an attack may be expected.

Cause and effect between attacks, water, wastewater and
disease
The extent to which the reverberating effects caused by attack play out on water/
wastewater services can be gauged first by determining the level of confidence in
information about the impact on the services, and the subsequent influence on
the outbreak and transmission of infectious diseases.

Links between water and wastewater, and disease
The evidence base supporting the importance of clean drinking water for reducing
the risk of outbreak or rate of transmission of infectious disease is by now so well
established that it is no longer questioned very much. One of the greatest
concerns is when wastewater contaminates drinking water. The spread of the
Spanish flu through the mud, faeces and wastewater which lined the trenches of
the First World War is considered to have killed more people than both world
wars combined, for example. Similarly, the lack of clean water and adequate
wastewater evacuation in the refugee camps of the Democratic Republic of Congo
is blamed for the epidemics of dysentery and cholera which claimed over 40,000
people from Rwanda in 1994. In fact, the outbreak and transmission of cholera
was linked to bugs in the water more than a century earlier, through pioneering
efforts to contain the spread in London.27 While the orthodox scientific
knowledge of the day held that cholera was spread through the air, those who
persisted in sampling drinking water prevailed, and the study of the ways that
pathogens and environmental contaminants travel (epidemiology) was born.
Chlorine was quickly found to be the best way to kill these pathogens; its
addition to Tokyo’s drinking water service led to a drop in the infant mortality
rate of 18,000 per year in 1915 to less than 1000 by 1998, for example.28
26 Ellen Nohle and Isabel Robinson, “War in Cities: The ‘Reverberating Effects’ of Explosive Weapons”, in
Humanitarian Law & Policy, ICRC, 2 March 2017, available at: https://blogs.icrc.org/law-and-policy/
2017/03/02/war-in-cities-the-reverberating-effects-of-explosive-weapons/.
27 Steven Johnson, The Ghost Map: The Story of London’s Most Terrifying Epidemic – and How it Changed
Science, Cities, and the Modern World, Penguin Books, London, 2006.
28 Satoru Ueda and Mohammed Benouahi, “Accountable Water and Sanitation Governance: Japan’s
Experience”, in Vijay N. Jagannathan, Ahmed Shawky Mohamed and Alexander Kremer (eds), Water
in the Arab World: Management Perspectives and Innovations, International Bank for Reconstruction
and Development/World Bank, Washington, DC, 2009.
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Like other diarrhoeal diseases, cholera and dysentery originate from a number
of sources, are usually contracted by contaminated water or food, and are readily
spread in water and wastewater,29 and are just as deadly. The World Health
Organization (WHO) estimates that they caused over 1.5 million deaths of children
under the age of 5 years in low- or middle-income countries in 2002.30 Indeed,
children under the age of 5 years are “more than 20 times more likely to die from
diarrhoeal disease linked to unsafe water and sanitation than violence in conflict”.31
The transmission routes of these and related diseases are very well known.
As in Figure 2, the cross-contamination of wastewater and drinking water is in fact
just one of several potential routes of disease transmission (diarrhoeal or otherwise).
Just some of the variables that compound the complexity – and, so, reduce certainty
about the main drivers – include the presence of a new strain of disease in inwardmigrating people, pathogens transmitted by flies or animals, and direct physical
contact with contaminated surfaces.
Policy and operational responses designed to tackle the water-related
transmission and exposure routes focus on interrupting them, through, for example,
chlorination and handwashing, or prevention. The cardinal rules that humanitarian
water engineers follow to avoid an outbreak of infectious disease is to chlorinate, so
that the pathogens are eliminated, and to ensure that drinking water pipes and raw
wastewater systems are kept physically separate (i.e. to prevent crosscontamination). Such interventions are effective. A systematic review of over 2000
interventions to prevent diarrhoea found that all of them32 reduced the risk.33
However, cholera and the more common forms of diarrhoea persist. In rural areas,
the risk of cross-contamination arises from buckets dipped into an unprotected (and
unchlorinated) village water well. In urban areas, the concern is when the
wastewater is not treated adequately (because the treatment plant has been run
down), a malfunctioning pumping station means the wastewater is not evacuated
from a built up area, or when leaks from wastewater drainpipes seep into drinking
water sources – particularly if the chlorination of the latter is below par.

29 See also Paul R. Hunter, Alan M. MacDonald and Richard C. Carter, “Water Supply and Health”, PLOS
ONE, Vol. 7, No. 11, 2010; Paul R. Hunter, Denis Zmirou-Navier and Philippe Hartemann, “Estimating
the Impact on Health of Poor Reliability of Drinking Water Interventions in Developing Countries”,
Science of the Total Environment, Vol. 407, No. 8, 2009.
30 The figure is more than the sum of deaths from the “big three” of malaria, tuberculosis and HIV/AIDS
combined: Jamie Bartram and Sandy Cairncross, “Hygiene, Sanitation, and Water: Forgotten
Foundations of Health”, PLoS Medicine, Vol. 7, No. 1, 2010. See also Annette Prüss-Ustün, Jamie
Bartram, Thomas Clasen, et al., “Burden of Disease from Inadequate Water, Sanitation and Hygiene in
Low- and Middle-Income Settings: A Retrospective Analysis of Data from 145 Countries”, Tropical
Medicine & International Health, Vol. 19, No. 8, 2014.
31 World Bank, ICRC and UNICEF, above note 18.
32 At least for the forty-six of 2120 publications which met the stringent requirements of the systematic
review.
33 Lorna Fewtrell, Rachel B. Kaufmann, David Kay, Wayne Enanoria, Laurence Haller and John M Colford
Jr, “Water, Sanitation, and Hygiene Interventions to Reduce Diarrhoea in Less Developed Countries: A
Systematic Review and Meta-Analysis”, Lancet Infectious Diseases, Vol. 5, No. 1, 2005.
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Figure 2. Some infectious disease transmission routes. Pathogens which develop in humans and
wastewater hazards can be carried through water bodies (and other carriers) until exposed to
humans, causing disease.34

The impact of attacks affecting water and wastewater services
Of course, different types of attacks affect water and wastewater services in different
ways. A cyber-attack that aims to disrupt the services’ operating system may inflict
damage that is much less visible than an air-to-surface missile attack on an isolated
component of the infrastructure, for example. Explosive weapons employ low- and
high-explosive substances to create blast, and commonly fragmentation, in order to
achieve a particular effect. The damaged caused by the use of explosive weapons in
protracted urban armed conflicts, where population density and foot traffic are high,
is not only a result of the blast itself, but also of the fragmentation and heat which are
produced by the detonation. These three mechanisms can also cause extensive harm
to civilians and infrastructure through penetration, ground shock, cratering,
secondary fragmentation and fire.
Researchers and humanitarian water engineers have documented such
damage from armed conflicts that have taken place all over the world, the latter
usually as an internal reporting requirement for the institution which employed
them or as a means to request a pause in hostilities in order to ensure safe access
for the operation, maintenance or repair of infrastructure.35 The dozens of reports
detailed in Table A in the Annex cover a very wide range of impact and follow no
common methodology. Read collectively, however, they do reveal a number of
34 Adapted by the authors from WHO, Guidelines on Sanitation and Health, Geneva, 2018.
35 See, e.g., Volodymyr Kalinin, “Key Pipelines Damaged by Shelling”, WASH Incident Report No. 283, 8
May 2021, available at: https://www.humanitarianresponse.info/sites/www.humanitarianresponse.info/
files/documents/files/wash_incident_report_no283_-_080521.pdf.
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patterns which offer a snapshot of the “working knowledge” which backs the authority
they have developed on the topic over the decades of their careers.36 Each of the
reports documents the extent of direct damage to water infrastructure, at a
minimum – possibly because this form of damage is the most visible and easiest
to repair. The quality of the service prior to the attack may be inferred from this
direct impact, particularly when the documentation spans a number of attacks, or
when the same case is revisited years later by the same author (or a new author
with access to the prior reports). The measures of this “baseline resilience” are
defined generally by the level of inherent infrastructure redundancies in the
systems, by the existence of an emergency preparedness plan (EPP), and the
capacity of the service personnel to execute the EPP (or simply to maintain or
restore the service in face of long-term degradation or short-term interruption).37
The evidence base of Table A further reveals patterns of deterioration of
wastewater treatment plants (which are usually prone to partial or total failure
because of the lack of sophisticated replacement parts on the open market, as in
Kabul, Monrovia, Brazzaville and Grozny) and malfunctioning chlorination
systems (which often fail to lack of sophisticated replacement parts or chlorine
gas, tablets, or liquid on the open market, as in Dilli, Huambo, Novi Sad and
Baghdad). The concern for cross-contamination of wastewater and drinking
water can be inferred in each of the engineers’ reports, and is prevalent in
several. The concern is most notable where sewage ponds develop in public areas
(and surrounding drinking water pipes) after drainage lines back up when
booster pumps fail (Kabul, Beirut, Basrah, Mogadishu, Novi Sad). A further
pattern that can be gleaned from the reports which is of direct relevance to the
topic at hand is that the concern shown for degraded water and wastewater
systems stems not from evidence but from assumptions that the public health
risks increase accordingly. Data is collected from within the “silos” of
professional expertise; humanitarian engineers and health workers rarely mix, and
even less frequently with munitions experts and epidemiologists.

The chain of consequences that reverberate from damage to water and
wastewater services and infectious disease
To summarize findings to this point: over a century of epidemiological study of
transmission routes has developed a robust scientific body of knowledge that
infectious diseases can spread through water and wastewater, and a more recent
body of knowledge has documented how attacks can damage water and
wastewater services in ways which facilitate cross-contamination between the two.
It is when seeking causation along the attack–water/wastewater service–
infectious disease chain of reverberating consequences that the uncertainty begins
to cascade. Indeed, a systematic review of nearly 4000 research articles (published
36 Comprehensive documentation on the effects of armed conflict on water infrastructure is to be found, for
example, in P. Giorgio Nembrini’s Thirsty Cities in War collection – see Table A in the Annex.
37 M. Zeitoun and M. Talhami, above note 5.
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between 1980 and 2014) on the effectiveness of water and sanitation interventions to
improve health outcomes in “humanitarian crises” found the evidence base to be
“extremely limited”.38 Only six papers found interventions to produce change
that was significant enough to be counted.39
The bulk of investigations into the consequences of the attack–water/
wastewater service–infectious disease chain remains associative, and very tricky
to untie from the effects of the armed conflict within which they occur. Studies
have shown, for example, how outbreaks of hepatitis A during the 1990s war
in Bosnia are attributed – in part – to the virtual collapse of “the hygienic [read
water and wastewater] infrastructure which was intended to protect against
enteric disease”.40 The outbreak was followed by “staggering” (and relatively
well-documented) rates of diarrhoea and dysentery. In a similar vein, the
impact of the US/UK invasion of Iraq on public health was considered to work
its way “through speciﬁc diseases and conditions” such as AIDS and cancer.41
Epidemiologists blame water-related pathogens (like Vibrio cholerae, which
results in cholera) for 85% of the 50,000 deaths after the sudden influx of
nearly one million refugees from Rwanda into the Democratic Republic of
Congo in 1994,42 though do not link it with attacks on water and wastewater
services. And while there is clear association between periods of high-intensity
armed conflict, damage to water and wastewater systems, and spikes in
diarrhoea in Aleppo and Idlib (Syria), “multiple confounders” mean that no
direct co-relation can be drawn.43 Interpreting such associations as
consequential chains with any certainty requires the deeper understanding
provided by case studies.

38 Anita Ramesh, Karl Blanchet, Jeroen H. J. Ensink and Bayard Roberts, “Evidence on the Effectiveness of
Water, Sanitation, and Hygiene (WASH) Interventions on Health Outcomes in Humanitarian Crises: A
Systematic Review”, PLOS ONE, Vol. 10, No. 9, 2015.
39 The review discusses the factors required to robustly evidence causation (especially during the conduct of
hostilities): a good “control” case to compare against, agreed health indicator definitions, age-specific,
water quality records, seasonal changes in water or wastewater quality, and the confounding variables
that make up the “cascade of uncertainty”. See D. Blum and R. G. Feachmen, “Measuring the Impact
of Water Supply and Sanitation Investments on Diarrhoeal Diseases: Problems of Methodology”,
International Journal of Epidemiology, Vol. 12, No. 3, 1983; B. T. Kerridge, M. R. Khan, J. Rehm and
A. Sapkota, “Conflict and Diarrheal and Related Diseases: A Global Analysis”, Journal of Epidemiology
and Global Health, Vol. 3, No. 4, 2013; M. A. Connolly, Communicable Disease Control in Emergencies:
A Field Manual, WHO, Geneva, 2005; Máire A. Connolly, Michelle Gayer, Michael J. Ryan, Peter Salama,
Paul Spiegel and David L. Heymann, “Communicable Diseases in Complex Emergencies: Impact and
Challenges”, Lancet, Vol. 364, No. 9449, 2004; A. Ramesh et al., above note 38, Discussion, p. 14.
40 Jonathan Mann, Ernest Drucker, Daniel Tarantola and Mary Pat McCabe, “Bosnia: The War against
Public Health”, Medicine & Global Survival, Vol. 1, No. 3, 1994, p. 139.
41 Hazem Adam Ghobarah, Paul Huth and Bruce Russett, “Civil Wars Kill and Maim People – Long After
the Shooting Stops”, American Political Science Review, Vol. 97, No. 2, 2003, p. 189.
42 A. Ramesh et al., above note 38, p. 2; Goma Epidemiology Group, “Public Health Impact of Rwandan
Refugee Crisis: What Happened in Goma, Zaire, in July, 1994?”, Lancet, Vol. 345, No. 8946, 2005.
43 Aula Abbara, Omar Zakieh, Diana Rayes, et al., “Weaponizing Water as an Instrument of War in Syria:
Impact on Diarrhoeal Disease in Idlib and Aleppo Governorates, 2011–2019”, International Journal of
Infectious Diseases, Vol. 108, 2021.
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Reverberating effects of attacks in protracted armed conflict
This section reviews public-domain literature on Iraq, Yemen and Gaza to gauge
the extent of confidence in information about the attack–water/wastewater
service–infectious disease chain. Because of the importance that the “baseline
resilience” of any service (Figure 1) plays in determining the extent of civilian
harm, attacks are considered within the protracted armed conflict in which they
occur.

Water/wastewater and cholera in Basrah, Iraq
As shown in Figure 3, the decades-long decline of Basrah’s drinking water system
from world-class to “worst-class” has been attributed mostly to the accumulation
of indirect impact of armed conflict,44 rather than to by parties to armed conflict
per se. As attacks precipitated each degradation, their reverberating effects should
be considered, particularly for links with the thousands of cases of cholera and
other water-related disease in 2015 (if not the “water riots” three years later).45
Even when it was of top quality, Basrah’s drinking water system was
vulnerable to disruption due to its heavy reliance on a single source and means of
delivery – the al-Bada’a water canal which brought freshwater hundreds of kilometres
from the Euphrates River to a large reservoir that then supplied raw water to a series
of treatment plants where the water was cleaned and pumped into the network in
Basrah. This source was developed after the raw water quality in the original source
(the nearby Shatt al-Arab river) had started to deteriorate (mainly due to salinization,
as far back as the 1980s).46 The canal and related distribution pipes were damaged by
44 The bulk of the negative impact was indirect, and accumulated over time – manifesting itself most
importantly in the lack of qualified staff: Mark Zeitoun, Heather Elaydi, Jean-Philippe Dross, Michael
Talhami, Evaristo de Pinho-Oliveira and Javier Cordoba, “Urban Warfare Ecology: A Study of Water
Supply in Basrah”, International Journal of Urban and Regional Research, Vol. 41, No. 6, 2017. For
example, the staff either did not show for work because of security reasons, eventually left the country
(“brain drain”), or – over the decades since 1990 – simply retired. The biggest impact on hardware was
felt in the depletion of spare parts, due both to looting of stores or to the prohibition of importing
spare parts: P. Giorgio Nembrini, C. Generelli, A. Al-Attar, et al., Basrah Water Supply During the
War on Iraq, Geneva Foundation and International Committee of the Red Cross, Geneva, 2003; Int
Doc 039, “Report on Sanitation Activities in Basrah”, Internal Technical Document of the
International Committee of the Red Cross, Baghdad, 23rd June 1991; Int Doc 099, “ICRC Sanitation
Activities in Basrah Area”, Internal Technical Document of the International Committee of the Red
Cross, Baghdad 29 January 1992. The quality of water treatment was reduced due in particular to
shortages of aluminium sulphate-dosing equipment, unavailability of the preferred type of chlorine,
and broken chlorination pumps: Yves Etienne and P. Giorgio Nembrini, “Establishing Water and
Sanitation Programmes in Conflict Situations: The Case of Iraq During the Gulf War”, International
Journal of Public Health, Vol. 40, No. 1, 1995; ICRC 029, “Water Treatment”, Baghdad, ICRC News
Bulletin, ICRC Iraq, No. 7, March 2000; Int Doc 142, “Wathab General Meetin [sic], on 23.03.2004”.
Internal Technical Document of the International Committee of the Red Cross, Baghdad, 6 April 2004.
45 Azhar Al-Rubaie, Michael Mason and Zainab Mehdi, Failing Flows: Water Management in Southern Iraq,
LSE, London, 2021.
46 United Nations Development Programme, “UN Joint Programme Document: Response to Basra Water
Crisis – Iraq”, 2020, available at: https://info.undp.org/docs/pdc/Documents/IRQ/JP%20Document_
Proposal_final%20-Basra%20water%20project%204.NOV.2020%20UNICEF%20signed[2].pdf.
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Figure 3. The long and predictable decline of the quality of the drinking water service in Basrah.
Draft based on Zeitoun et al. 2017.49

attacks in 2003,47 thereby setting off a heavy reliance on locally desalinated and
unregulated water supply services.48 Over 4500 cases of cholera were reported in Iraq
in 2007, primarily in Baghdad.50 The baseline resilience of the wastewater service was
compromised to a greater extent as the wastewater treatment plant was never
completed (because construction was halted as the foreign contractors fled the
instability that followed hostilities in 1991).51 The sewers and wastewater pumping
stations that had been completed on the very flat city filled up, and, as a result,
standing wastewater puddles have been present in populated areas for decades.52
As the quality of the water and wastewater services declined, the risk of both
contamination of the water and public exposure of untreated wastewater in
populated areas increased. By 2015, the water authorities were obliged to return
to the extremely salty Shatt al-Arab river as an alternative source. Water
engineers who faced the challenges were certain of cross-contamination of the
wastewater and drinking water,53 and many were warning of the possibility of an
47
48
49
50

P. G. Nembrini, C. Generelli, A. Al-Attar, et al., above note 44.
World Bank, ICRC and UNICEF, above note 18, Figure 3.2.
M. Zeitoun, C. Generelli, A. Al-Attar, et al., above note 44.
J. M. Khwaif, A. H. Hayyawi and T. I. Yousif, “Cholera Outbreak in Baghdad in 2007: An Epidemiological
Study”, Eastern Mediterranean Health Journal, Vol. 16, No. 6, 2008. For longer-term national trends, see
also A. M. Hussain and R. K. Latfa, “Trend of Cholera in Iraq in the Time of Unrest”, Mustansiriya
Medical Journal, Vol. 18, No. 1, 2019.
51 Al Janoonb, personal communication, “Remote Interview with Basrah Water Engineer, 23 December
2013”, anonymized, 2013.
52 Mark Zeitoun, “More Bombs and Bread”, Opinion, The Jordan Times, 2003.
53 Al Janoob, personal communication, “Remote Interview with Basrah Water Engineer, 3 November 2015”,
anonymized, 2015.
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outbreak of communicable disease. Over 2000 cases of cholera were reported soon
afterwards.54 By 2018 over 110,000 cases of diarrhoea, vomiting and other ailments
were reported.55 These have been attributed to a combination of ageing filtration
media for water treatment, failing pumps (indirect impact) and the temporary
discharge of wastewater to the Shatt al-Arab river (which had by that time
become a source of drinking water).56

Wastewater and cholera throughout Yemen
Subject to armed conflict since 2015, the worst outbreaks of cholera globally this
century have occurred in Yemen.57 Over two million cases and 3500 deaths were
reported during the identifiable waves of 2016 and 2017.58 While some have
attributed this to changes in rainfall,59 most concur that the outbreaks are due to
failures in the water and wastewater services, which are a result of the destruction
of and damage to critical infrastructure that enables these services.60
In response to the outbreak, humanitarian actors have stressed the
importance of improving the “underlying conditions” (read “baseline resilience”)
of the health and safe drinking water, sanitation and hygiene (WASH) sectors.61
The country does not have much water to draw on in the first place,62 with
coastal cities suffering from saltwater intrusion63 and cities in the highlands, such
as Ta’iz, famously running out of drinking water in 1996.64 Only about 50 to
60% of people in the country had access to safe piped water services before the
hostilities.65 Indeed, well before the start of the current hostilities, one of the main
actors in the development of Yemen’s water sector was advocating the importance
of alleviating the effects of the earlier crisis in 2011. Gesellschaft für Internationale
54 WHO, “Cholera-Iraq”, World Health Organization – Disease Outbreak News, 12 October 2015; Al Janoob,
personal communication.
55 Human Rights Watch, “Basra Is Thirsty: Iraq’s Failure to Manage the Water Crisis”, 22 July 2019,
available at: https://ceobs.org/hrw-basra-is-thirsty-iraqs-failure-to-manage-the-water-crisis/.
56 UNICEF, Water Scarcity Crisis in Basra, 2019.
57 For longer-term trends and comparison with other countries, see knoema.com/infographics/xknpzhb/
cholera-outbreak-in-yemen.
58 REACH, Secondary Desk Review on WASH Assessments in Yemen, May 2020, available at: https://
reliefweb.int/sites/reliefweb.int/files/resources/reach_yem_report_wash_secondary_desk_review_may_
2020.pdf.
59 Anton Camacho, Malika Bouhenia, Reema Alusufi, et al., “Cholera Epidemic in Yemen, 2016–18: An
Analysis of Surveillance Data”, Lancet Global Health, Vol. 6, No. 6, 2018.
60 For example, Fekri Dureab, Khalid Shibib, Yazoumé Yé, Albrecht Jahn and Olaf Müller, “Cholera
Epidemic in Yemen”, Lancet Global Health, Vol. 6, No. 12, 2018.
61 OCHA, Humanitarian Needs Overview: Yemen, February 2021, p. 22, available at: https://yemen.un.org/
sites/default/files/2021-05/yemen_hno_2021_final_version_1.pdf.
62 NWSSIP, National Water Sector Strategy and Investment Programme, 2005–2009, Final Draft 17
December 2008; Leslie Morris-Iveson and Ahmed Alderwish, “Experiences with Local Water
Governance and Outcomes for Vulnerable Communities in the Tihama Region of Yemen”, Water
Alternatives, Vol. 11, No. 3, 2018.
63 World Bank, Yemen Dynamic Needs Assessment: Phase 3 (2020 Update), Washington, DC, 2020.
64 Yasir Mohieldeen, Responses to Water Scarcity: Social Adaptive Capacity and the Role of Environmental
Information. A Case Study from Ta’iz, Yemen, 1999, available at: https://www.soas.ac.uk/water/
publications/papers/file38366.pdf.
65 Humanity & Inclusion, above note 14.
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Zusammenarbeit GmbH (GIZ) notes that the hostilities in Ta’iz city led to a sharp
decrease in water supply (from 80% in 2014 to 38% by 2017) and wastewater
services (from 70% in 2014 to 38% in 2017).66 This kind of deterioration does
not bode well in a country where cholera is endemic. The same report also notes
that water consumption in twelve out of seventeen governorates in Yemen had
fallen below 50 litres per person per day by 2016, which is the level of access
required to maintain health concerns at “low” levels,67 coupled with a rapidly
collapsing health system. Compounding the pressure, roughly 270,000 Yemenis
had fled to Ta’iz governorate by 2017, some of whom may have carried different
strains of the disease.68 It is therefore not surprising that Ta’iz was among the
governorates that reported the highest suspected cholera cases (over 31,000 as of
3 August 2017 for the period between 27 April 2017 to 3 August 2017).69
The very many routes through which the resilience of the drinking water
systems in Yemen was compromised are shown in Figure 4. This emphasizes how
specific elements of the water and energy infrastructure and other aspects of the
service were vulnerable on one level to armed conflict, and at a second and even
more profound level to the adaptations undertaken by individuals and service
providers in order to continue to benefit from water or electricity.
Figure 4 suggests that private water vendors may be filling an essential need,
but also unwittingly spreading cholera – because of the distribution of untreated (and
possibly cholera-contaminated) water.70 The baseline sanitation conditions also do not
help. Fewer than half of Yemenis had access to the soap so crucial to interrupt disease
transmission routes.71 Only the major cities are served by wastewater treatment
plants,72 and less than half of the homes have “adequate” sanitation.73 The resilience
of both water and wastewater services are known to be linked to the electrical power
supply.74 When fuel shortages spiked during the economic blockade, operation of

66 GIZ, Yemen Water Sector: Damage Assessment Report of Twelve Water Supply and Sanitation Local
Corporations (LCs) and their Affiliated Branch Offices and Utilities – Stage III, Part 2: Situation
Assessment Report and Development of Technical Assistance and Investment Plans for the Infrastructure
Rehabilitation of Water Supply and Sanitation Services, Annex 2: Technical Assessment Report for
Aden LC, 2018.
67 WHO, Domestic Water Quantity, Service Level and Health, Geneva, 2013.
68 International Organization for Migration/United Nations High Commissioner for Refugees, Task Force on
Population Movement (TFPM), 13th Report, March 2017, available at: https://reliefweb.int/sites/reliefweb.
int/files/resources/draft_tfpm_13th_report_feb2017_v4.pdf.
69 KfW, Technical Needs Assessment Report, 2015.
70 World Bank, above note 63, p. 120.
71 OCHA, above note 61, p. 94.
72 Republic of Yemen, National Report for the Third UN Conference on Housing and Sustainable Urban
Development – Habitat III, Sana’a, 2016.
73 REACH, above note 58; Adel A. S. Al-Gheethi, M. O. Abdul-Monem, A. H. S. Al-Zubeiry, A. N. Efaq,
A. M. Shamar and Ramzy M. A. Al-Amery, “Effectiveness of Selected Wastewater Treatment Plants in
Yemen for Reduction of Faecal Indicators and Pathogenic Bacteria in Secondary Effluents and Sludge”,
Water Practice & Technology, Vol. 9, No. 3, 2014.
74 Christopher Ward, Sabine Beddies, Khaled Hariri, Souad Othman Yaffiei, Anwer Sahooly and Barbara
Gerhager, Yemen’s Water Sector Reform Program – A Poverty and Social Impact Analysis (PSIA),
World Bank, Washington, DC, 2007; Gerhard Lichtentaehler, Political Ecology and the Role of Water:
Environment, Society and Economy in Northern Yemen, Ashgate Publishing Ltd, Aldershot, 2002;
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Figure 4. Framework of vulnerability and resilience of water systems in Yemen.75

water and wastewater, health and many other services was undermined.76 To make
matters worse, there was a lack of cholera vaccine stockpiles.77
By 2019 over 145 airstrikes on WASH facilities had been recorded.78 By
2020, ten of the country’s thirty-three water treatment plants and five of the

75
76
77
78

Gerhard Lichtentaehler, “Water Conflict and Cooperation in Yemen”, in Middle East Report, Middle East
Research & Information Project, Washingtion, DC, 2010, pp. 30–6.
Adapted by the authors from Mohammad Al-Saidi, Emma Lauren Roach and Bilal Ahmed Hassen AlSaeedi, “Conflict Resilience of Water and Energy Supply Infrastructure: Insights from Yemen”, Water,
Vol. 12, No. 11, 2020.
M. Al-Saidi, E. L. Roach and B. A. H. Al-Saeedi, ibid.; World Bank, above note 63, p. 148.
Frederik Federspiel and Mohammad Ali, “The Cholera Outbreak in Yemen: Lessons Learned and Way
Forward”, BMC Public Health, Vol. 18, No. 1, 2018.
UNICEF, Water under Fire, Vol. 3: Attacks on Water and Sanitation Services in Armed Conflict and the
Impacts on Children, New York, 2021.
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country’s twelve wastewater treatment plants had been damaged or destroyed.79
Access to safe water at the household level dropped in every governorate.80 The
general paucity of electricity and fuel for generators is judged to have seriously
undermined the quality of the water and sanitation services.81 As such, the
potential for untreated wastewater to cross with drinking water was high,82 and
the spread of cholera was entirely predictable.83 As a United Nations Children’s
Fund (UNICEF) employee stated, “we are just one airstrike away from an
unstoppable epidemic”.84
Though humanitarian agencies mobilized, the cholera outbreak still came,
in no small part because – as in Basrah – of the mixing of untreated wastewater and
drinking water. “(T)he accumulation of stagnant water in the streets due to frequent
sewer backups are precipitating the spread of diseases such as cholera, vector-borne
diseases, and parasites.”85 Indeed, the greatest number of cases appear to have come
from the areas where wastewater treatment plants were not functional,86 and were
also associated with increased incidence of diarrhoea.87

Wastewater and diarrhoea in Gaza (before May 2021)88
Subject to numerous episodes of armed conflict since 1948, and to full territorial
closure and naval blockade since at least 2006, Gaza is notoriously bad both in
terms of public health89 and of quality of drinking water.90 There furthermore
appears to be a strong association between the incidence of diarrhoea and the
attacks carried out during the “summer war” of 2014 (see Figure 5).
79 Indirect impacts of the longer-term aspects of the war were felt on the water providers’ governance
systems, bill-collection rates and staff: GIZ, above note 66. The impact on staff was due in part to the
lack of salaries paid and also because of brain drain: World Bank, above note 63.
80 REACH, Access to Improved Water Sources in Yemen: Secondary Data Review, July 2017, available at:
https://reliefweb.int/sites/reliefweb.int/files/resources/reach_yem_situation_overview_access_to_improved_
water_sources_july_2017_final_0.pdf; see also Erika Weinthal and Jeannie Sowers, “Targeting Infrastructure
and Livelihoods in the West Bank and Gaza”, International Affairs, Vol. 95, No. 2, 2019.
81 World Bank, above note 63.
82 M. Al-Saidi, E. L. Roach and B. A. H. Al-Saeedi, above note 75.
83 GIZ, Yemen Water Sector: Damage Assessment Report of Twelve Water Supply and Sanitation Local
Corporations (LCs) and their Affiliated Branch Offices and Utilities – Stage III, Part 2: Situation
Assessment Report and Development of Technical Assistance and Investment Plans for the Infrastructure
Rehabilitation of Water Supply and Sanitation Services, 2018.
84 UN News Service, “Yemen: Attacks on Water Facilities, Civilian Infrastructure, Breach ‘Basic Laws of
War’ Says UNICEF”, 1 August 2018, available at: https://news.un.org/en/story/2018/08/1016072.
85 World Bank, above note 63, p. 72.
86 Naif Abu-Lohom, Dambudzo Muzenda and Yogita Upayda Mumssen, “A WASH Response to Yemen’s
Cholera Outbreak”, The Water Blog of the World Bank, 13 December 2018, available at: https://blogs.
worldbank.org/water/wash-response-yemen-s-cholera-outbreak.
87 Charbel El Bcheraoui, Aisha O. Jumaan, Michael L. Collison, Farah Daoud and Ali H. Mokdad, “Health in
Yemen: Losing Ground in War Time”, Globalization and Health, Vol. 14, 2018.
88 The documentation and analysis was completed before the May 2021 hostilities in Gaza.
89 Sophie Arie, “Gaza is Running Out of Medicines as Egypt Limits Movement Through the Rafah Crossing”,
British Medical Journal, Vol. 347, 2013; John Zarocostas, “Quality of Medical Services is in Decline in
Gaza, Says UN Official”, British Medical Journal, Vol. 340, 2010.
90 Palestinian Water Authority (PWA), Water Safety for Public Health Status Joint Report, Gaza, 2019; PWA,
Water Resources Status Report, Gaza, 2018.
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Figure 5. Comparison of reported cases of acute diarrhoea, for 2014 (including the July “summer
war”) and 2016.91

The “underlying conditions” of water and wastewater services in Gaza are
as well studied as they are concerning.92 Over 90% of the drinking water supplied by
the municipality exceeds WHO drinking water guidelines for nitrates (and 79% for
chlorides).93 Roughly 40% of water sampled at taps from two hospitals was found to
be biologically contaminated in 2020.94 This is not surprising, considering how rife
the conditions for cross-contamination with wastewater are.95 Less than half of the
91 United Nations Relief and Works Agency (UNRWA), Epidemiological Bulletin for Gaza Strip, Gaza City,
2016. See also PWA, Baseline Study on Water Quality & Public Health in the Gaza Strip: Final Report,
Gaza City, 2015.
92 Oxfam, Still Treading Water: Reviewing Six Years of the Gaza Reconstruction Mechanism and the Dire
Water Situtation in the Gaza Strip, Oxfam, Oxford, 2021.
93 PWA, Water Resources Status Report, above note 90.
94 Reem Shomar, Anti-Microbial Resistant Bacteria in Health Care Facilities in Gaza: Exploring Links with
WASH. Final Report of a Pilot Study Conducted Under the GCRF/UK Academy of Medical Sciences
Networking Grant Networking Grant GCRFNGR4\1490, Gaza City, February 2021.
95 A separate line of enquiry finds that roughly one-quarter of the diseases in Gaza are water-related: World
Bank, West Bank and Gaza: Assessment of Restrictions on Palestinian Water Sector Development Sector
Note April 2009, International Bank for Reconstruction and Development, Washington, DC, 2009, and
are compounded by the additional threat of the spread of anti-microbial resistance: R. Shomar, ibid.;
Abdelraouf A. Elmanama, Philippe Hartemann, Kamal J. Elnabris, et al., “Antimicrobial Resistance of
Staphylococcus Aureus, Fecal Streptococci, Enterobacteriaceae and Pseudomonas Aeruginosa Isolated
from the Coastal Water of the Gaza Strip-Palestine”, International Arabic Journal of Antimicrobial
Agents, Vol. 6, No. 32, 2016.
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wastewater is routinely treated,96 and most regularly seeps into the sea97 or into
Gaza’s main source of drinking water: the aquifer located between one and fifty
metres below the sand surface.
The direct impact from the hostilities in 2008–2009, 2012, and even more
extensive damage caused in 2014 seems likely to have contributed to the conditions
required to communicate disease. One of the anaerobic ponds of the Gaza City
wastewater treatment plant was hit in 2009, for example, thereby creating a small
flood (over 55,000 square metres) of partially treated wastewater in the
surrounding fields.98 Alongside damages to a considerable amount of water and
wastewater infrastructure, the nearly completed North Gaza wastewater treatment
plant was damaged in 2014.99
Any evaluation of the likely risk of cross-contamination should also
consider the (likely greater) risk of exposure from the great extent of degradation
of the water and wastewater services. Routine operations and maintenance
become neglected,100 as the water authorities struggle to get people to pay their
bills,101 fuel shortages are chronic, spare parts are very difficult to import past the
blockade102 and administrative buildings themselves are attacked.103 Like the
water services, the quality of the health services is furthermore clearly tied to
the (poor) levels of electricity available.104 As state-supplied power cuts are
scheduled, hospital and wastewater treatment plants use diesel-driven electrical

96 World Bank Group, “Securing Water for Development in West Bank and Gaza”, in Water Global
Practice – Sector Note, International Bank for Reconstruction and Development/World Bank,
Washington, DC, 2018.
97 Mads Gilbert, Brief Report to UNRWA: The Gaza Health Sector as of June 2014, UNRWA, Tromso, 2014.
98 United Nations Environment Programme, Environmental Assessment of the Gaza Strip Following the
Escalation of Hostilities in December 2008–January 2009, Nairobi, Kenya, 2009, available at: https://www.
unep.org/resources/report/environmental-assessment-gaza-strip-following-escalation-hostilities-december2008; see also EWASH, Gaza Emergency Wash Cluster Weekly Situation Report 24 January 2009, 2009,
available at: https://reliefweb.int/sites/reliefweb.int/files/resources/33D83908349E91CCC12575610042BF06full_report.pdf; Oxfam International, Rebuilding Gaza: Putting People before Politics, June 2009, available
at: https://oi-files-d8-prod.s3.eu-west-2.amazonaws.com/s3fs-public/file_attachments/bn-rebuilding-gaza-0906_
9.pdf; Palestinian Hydrology Group, Rapid Community Based Water and Sanitation Needs Assessment
from the Impact of the Israeli Offensive on Gaza between 27th Dec. 2008 and 17th Jan. 2009, Gaza City,
East Jerusalem, 2009.
99 Coastal Municipalities Water Utility (CMWU), Damages Assessment Report: Water and Wastewater
Infrastructure (Gaza Strip; 7 July–14 August 2014), Gaza City, 2014, available at: https://www.humanitarian
response.info/sites/www.humanitarianresponse.info/files/assessments/Damage_Assessment_Report_War%
202014%20%28%20REV%201%29.pdf; see also EWASH, Gaza Water Disaster: Damages to Water
Infrastructure, 2014; E. Weinthal and J. Sowers, above note 80.
100 Office of the Quartet, Report to the Ad Hoc Liaison Committee, Jerusalem, June 2020.
101 Karim Nashashibi and Yitzhak Gal, Gaza: The Water–Energy–Governance Nexus – a Plan of Action for
Saving What Has Been Achieved, 2019, available at: https://www.kas.de/documents/268421/8457122/
Gaza+The+Water-Energy+Governance+Nexus.pdf/43b30628-9635-e74f-a975-a5c3329aac88?version=1.
0&t=1583501742254.
102 S. Arie, above note 89.
103 CMWU, Damage Assessment Report for CMWU Main Building & Al Nusirat Pump Station, Gaza City,
2011.
104 Office of the Quartet, above note 100; ICRC, Israel and the Occupied Territories: Concept Note for Helping
to Build People’s Resilience to the Humanitarian Conseqences of Chronic Difficulties in the Gaza Strip,
Geneva, 2019; K. Nashashibi and Y. Gal, above note 101.
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generators for power in between.105 When there is not enough diesel to operate the
generators, several of the municipal or hospital wastewater treatment plants
discharge over the surrounding soil – and into the aquifer or the sea.
The conditions for cholera are so rife and predictable that journalists and
think-tanks have drawn attention to the risks faced by Israel.106 The decline in
the baseline resilience of water and wastewater services in Gaza creates a systemwide vulnerability such that if any single point of failure is rendered inoperable,
the entire service risks collapse, while coping mechanisms to safeguard public
health are largely inadequate in face of the lack of safe alternatives.

Consequences and implications
Considered together in Table 2, the review of policy and research papers,
observations, and the impact of explosive weapons in the protracted urban armed
conflicts in Iraq, Yemen and Gaza reveals several conclusions that may be drawn
about how effects reverberate from an attack on water/wastewater infrastructure
through to the outbreak and transmission of infectious diseases. As previously
noted, any conclusions drawn should be done from within the context of the
protracted armed conflict in which they occur.
Amongst a considerable amount of other findings, a comparison of the
cases reveals a clear association between the risk of cross-contamination between
drinking water and wastewater, and the observed outbreak or transmission of
infectious disease. There was significant information in each of the cases about
the degradation of the baseline resilience of the water and wastewater services,
and, in the case of Basrah, this is detailed to a considerable extent.
The pattern is reflected in the blue lines of Figure 6, which plots a typical
pattern of degradation of water and wastewater services against much more
general trends of increasing risk of cross-contamination, risk of outbreak or
transmission of disease, and quality of the evidence base about the reverberating
effects. The trend of increased risk of cross-contamination (shown in blue) is not
detailed because of the very many potential determinants which are not related to
an attack (e.g. the lines were not separated by design, the materials used were
faulty, etc.). The increased risk of transmission of infectious disease (shown in
red) is directly related to the risk of cross-contamination. Further detailing of this
trend would require controlling for the previously discussed non-attack-related
variables (such as endemic pathogens, new strains introduced to a population,
environmental factors, etc.).
105 ICRC, Towards More Effective Humanitarian Operations in Urban Protracted Armed Conflicts: Lessons
from the Application of the “Operational Resilience Approach” and “Institutional Learning” in Gaza,
Geneva, 2021.
106 Shira Efron, Jordan R. Fischbach, Ilana Blum, Rouslan I. Karimov and Melinda Moore, The Public Health
Impacts of Gaza’s Water Crisis: Analysis and Policy Options, RAND Corporation, Santa Monica, CA, 2018;
Michelle Malka Grossman, “Gaza Sewage Crisis is a Ticking Timebomb for Israel”, The Jerusalem Post, 17
March 2016, available at: https://www.jpost.com/arab-israeli-conflict/gaza-sewage-crisis-is-a-tickingtimebomb-for-israel-448335.
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Damage or destruction Water scarcity, lack of
Cholera outbreaks
Once cholera had
of wastewater and
proper wastewater
2016, 2017 > 2 million
broken out the ﬁrst
drinking water supply
collection and treatment,
cases
time, and following
infrastructure
unreliable and intermittent
battle damage
throughout the
electricity supply, lack of
assessments of the
country
alternative sources of
conditions of WASH
water. Compounded by
services, the further
unregulated alternative
spread of cholera

Yemen
(2011–
2020)

Expected changes in
level of conﬁdence in
the consequential chain

Continued

Level of conﬁdence is
expected to increase.
Current levels of
documentation are
much greater now
than at the beginning
of the hostilities

The decline of WASH Level of conﬁdence is
services over decades
expected to increase.
is very well
The transmission of
documented. The
cholera ceased/greatly
cholera outbreaks
decreased when crucial
were predicted. The
repairs were carried
high rate of diarrhoea
out
is very well
documented

2003: Damages to main Water scarcity, water quality Cholera outbreaks
2007 – over 4500 cases
drinking water supply
low, lack of alternative
2015 – over 2000 cases
channel; leaking
sources of water, safe
in Basrah
transmission pipes
wastewater treatment low,
Governorate. Over
inadequate electricity
100,000 cases of
supply, ageing
diarrhoea and
infrastructure, and health
vomiting
system low. Cholera is
endemic
Baseline resilience: Low
Risk of cross-contamination
between wastewater and
water: High

Level of conﬁdence in
the attack–water/
wastewater service–
disease consequential
chain

Basrah
(1991–
2020)

Case

Underlying conditions/
baseline resilience of
Relevant direct impact water/wastewater services

Associated
reverberating effects
on disease
transmission

Table 2. Parsing of the cases in the “Reverberating effects of attacks in protracted armed conflict” section, in relation to establishing
the level of confidence of the knowledge about reverberating effects along the attack–water/wastewater service–infectious disease
chain
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Gaza
(2001–
2020)

Case

TABLE 2.
Continued

Damage or destruction
to water supply and
wastewater
infrastructure
throughout the
territory

(which occurred) was
predictable, and
indeed, predicted

Level of conﬁdence in
the attack–water/
wastewater service–
disease consequential
chain

Expected changes in
level of conﬁdence in
the consequential chain

Water scarcity, water quality Cases of diarrhoea seen The decline of WASH Level of conﬁdence is
low, lack of alternatives,
to triple during
services and spread of
expected to increase.
safe wastewater treatment
hostilities in 2014
diarrhoea is well
Even prior to the
low, inadequate electricity
documented
hostilities of 2021,
supply, and health system
Ministries and
low
international nonBaseline resilience: Low
governmental
Risk of cross-contamination
organizations (NGOs)
between wastewater and
have been
water: High
documenting the
reverberating effects of
previous rounds of
hostilities

sources of water. Weak
health system. Cholera is
endemic
Baseline resilience: Low
Risk of cross-contamination
between wastewater and
water: High

Underlying conditions/
baseline resilience of
Relevant direct impact water/wastewater services

Associated
reverberating effects
on disease
transmission
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Figure 6. Compounded figure based on the review of Yemen, Gaza and Basrah showing the trends
between the baseline resilience of water and wastewater services, the risk of cross-contamination,
and the associated consequences in terms of infectious disease. The combination of rehabilitation
of infrastructure (which restores service delivery) and emergency preparedness planning (e.g.
identification of alternative sources to be used as a backup if the primary source fails) together
help to strengthen the resilience of the services. The confidence in knowledge about the
degradation of the baseline resilience is high, relative to the confidence in the knowledge of the
likelihood of cross-contamination and its cause of infectious disease, for the reasons explained
in the text. The figure also shows that the quality of the evidence base and the foreseeability of
reverberating effects can increase over time, subject to intelligence-gathering efforts.

As such, establishing a cause-and-effect relationship along the attack–
water/wastewater service–infectious disease consequential chain with a high
degree of certainty would oblige tests that controlled for the influence of these
other variables on the outcome observed (as this would allow judgement of the
extent to which the variable in question is significant).
Indeed, this article’s analysis suggests that more research can be done to
factor in the specific characteristics and vulnerabilities of civilian infrastructure
and services in order to mitigate civilian harm during conduct of hostilities.107 As
just one example, the analyses required to feed into targeting procedures should
seek to identify the visible infrastructural laydown of water and wastewater
107 To complement Sahr Muhammedally, “Preparedness in Urban Operations: A Commander’s Planning
Checklist to Protect Civilians”, Humanitarian Law & Policy Blog of the ICRC, 11 May 2021, available
at: https://blogs.icrc.org/law-and-policy/2021/05/11/preparedness-in-urban-operations/.
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services. These could be mapped as part of an IPOE or prior to an attack using
geospatial and systems mapping techniques, and specify a range of points of
particular hazard (including single points of failure as well as upstream and midstream infrastructure) which if rendered inoperable would affect the largest part
of the population in the service area. Taken as part of the IPOE, the information
of critical civilian infrastructure in the area of operations would be improved
through enhanced stand-off recognition (remote sensing techniques, satellite
imagery) or directly from allied/local forces or from local authorities.
The effort could be complemented by improved systems-level
understanding obtained by involving the relevant engineering expertise and using
other open-source information which could help to identify the population served
by specific ground-level objects (i.e. water treatment plants) and sub-surface
objects (transmission lines under main roads, or bridges). Carried out prior to an
attack, the effort can inform weapons selection (usage and restrictions),
identification of restricted targets, and the development of a no-strike list. A
similar effort would be expected if planning multiple attacks during a protracted
armed conflict, since infrastructure condition and use changes with time. Routine
ISR (intelligence, surveillance, and reconnaissance) data collection procedures
would have to be prioritized and augmented when in the midst of hostilities, to
accommodate for the suspected reverberating effects.
Because of the greater level of knowledge that it is possible to acquire, as
well as the general awareness that existing services are very likely to be degrading
due to reduced operations and maintenance, the quality of the evidence base can
increase as the conflict prolongs. This is shown by the green line of Figure 6.
What the local health services and humanitarian actors know about the cholera
outbreaks in Yemen in 2021 is much better than what was known when they
occurred in 2018, for example.
With the importance of understanding the underlying conditions/baseline
resilience of any service in mind, the patterns revealed show that reverberating
effects of an attack can be expected, to an extent (dashed line of Figure 6). It
would not be unreasonable to expect an outbreak of infectious disease if a
wastewater treatment plant were damaged, and if its proximity to drinking water
sources or infrastructure meant there was a high risk of cross-contamination, for
example. It follows that the extent of measures that parties to armed conflict
must take to avoid or at least minimize such reverberating effects also increases
as the conflict prolongs.
In short, it is possible to establish the same level of confidence in the threeelement (attack–water/wastewater service–infectious disease) consequential chain as
in the double-element links between them, through a suite of robust epidemiological
and damage assessment studies. The effort required to obtain this level of confidence
is very much easier to specify than it is to execute, however. Combatants, lawyers,
policy-makers and humanitarian organizations alike will thus inevitably be
obliged to answer the earlier theoretical and practical questions about uncertainty.
For the topic at hand, the question will be some variant of: if robust
epidemiological and damage assessment studies cannot prove an outbreak of
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cholera was due primarily to the incidental damage inflicted by an attack on a
wastewater treatment plant, does that mean that they are not linked?
Those seeking to quantify and reduce civilian harm during the conduct of
hostilities must therefore decide how they will deal with uncertainty. The decision
taken may matter little to humanitarian practitioners and those tasked to stabilize
infrastructure and service delivery, considering how humanitarian work continues
unabated by any equivocality.108 The answer matters considerably for those
involved in the conduct of military operations and, in particular, the targeting
process, on the other hand, because they are compelled by their own targeting
procedures to reduce the complexity of their operating environment and ensure
compliance with the laws of armed conflict/IHL.
In the absence of the preferred level and quality of information, those who
seek to reduce civilian harm should follow a “precautionary approach” which
assumes the causal links and chains, and which is readily adapted to standard
military operational planning process and targeting procedures.

Annex: Literature on the effects of war on WASH systems
Table A presents an incomplete list of documentation, mostly by humanitarian
water engineers charged to repair water and sanitation systems damaged by
military attacks. Read collectively, the reports reveal patterns about the influence
of the resilience of the service before the attack occurs (or “baseline resilience”),
cross-contamination between wastewater and drinking water, and, to a lesser link,
observed links with outbreak or transmission of infectious diseases.

108 Indeed, the assumption that improved and sustained levels of public health relies on good WASH services
is the foundation for most humanitarian and development programmes, whether humanitarian,
“development” or military.
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Table A. Published and unpublished literature on the effects of war on WASH systems
Approximate
year

Location

Reference

Topics covered/summary

First tier: Documentation of direct impact
Beirut

1989/1990

109

Aden

1994

110

Baghdad

1991

111

Kigali and
Butare

1994

112

Sarajevo and
Srebenica

1992–1994

113

Grozny,
Chechnya

1995–1998

114

Description of the relief effort,
including graph of number of
people served water

Donbass

2017

115

Description of infrastructure directly
damaged by hostilities, and number
of people affected

Description of infrastructure directly
damaged by hostilities

Second tier: Documentation of direct and indirect impact
116

Mogadishu and
Kismayo

1991/1992

Dilli

1999

117

Huambo

1985+

118

Documentation of damage to
physical and institutional
components
Continued

109 Pier Giorgio Nembrini, “Lebanon: Water Supply Problems during the 1989 and 1990 Wars”, in ICRC,
Water and War: Symposium on Water in Armed Conflict, Montreux, 21–23 November 1994, Geneva, 1994.
110 Aloys Widmer, in ICRC, ibid.
111 Riccardo Conti, in ICRC, above note 109.
112 Riccardo Conti, in ICRC, above note 109.
113 Markus Baechler, in ICRC, above note 109.
114 Robert Hodgson and Alain Oppliger, “After the Battle of Grozny”, in ICRC, War and Water, Geneva,
1999.
115 Mark Buttle, Volodymyr Kalinin and Stas Dymkosvskyy, Incident Analysis January–June 2017, 2017,
available at: https://www.humanitarianresponse.info/sites/www.humanitarianresponse.info/files/documents/
files/9._wash_cluster_alert_bulletin._issue_9.pdf.
116 P. Giorgio Nembrini and Riccardo Conti, “In a Town Scarred by War”, in ICRC, War and Water, Geneva,
1999.
117 P. Giorgio Nembrini, “Cities in War: Thirsty Cities – Dili (East Timor)”, Geneva, August 2000, available
at: https://www.thirstycitiesinwar.net/.
118 P. Giorgio Nembrini, Huambo (Angola): Water Supply in a War Torn Town: Evolution and Impact of the
Different Interventions Since 1985, Occasional Paper No. 3, Cities in War: Thirsty Cities, Geneva
Foundation, Geneva, 2001.
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TABLE A.
Continued
Location

Approximate
year

Reference

Topics covered/summary

Novi Sad

1999

119

Monrovia

1990+

120

Kabul

1992–1994

121

Jenin

2002

122

Basrah

2003

123

Southern
Lebanon

2006

124

Documentation of village-level water
infrastructure (e.g. water
reservoirs); development of
analytical frame of water and
armed conﬂict

Gaza

2008–2009

125

Gaza

2008–2009

126

Documentation of damage to
physical and institutional
components
Continued

119 P. Giorgio Nembrini, Novi Sad (Republic of Yugoslavia): How the Water Supply of the Town Was Affected
by the Nato Campaign of 1999, Occasional Paper No. 5, Cities in War: Thirsty Cities, Geneva Foundation,
Geneva, 2001.
120 P. Giorgio Nembrini, C. Smith, A. Petters, et al., Cities in War: Thirsty Cities – Monrovia (Liberia). Water
Supply for Monrovia During and after the Civil War, Occasional Paper No. 4, Cities in War: Thirsty Cities,
Geneva Foundation, Geneva, 2001.
121 P. G. Nembrini, P. Jansen, J. F. Pinera, R. Luff, O. Bernard, M. Weber and M. J. Elliot, Kabul Water Supply:
Evolution Since the 1992–94 Civil War, Occasional Paper No. 7, Cities in War: Thirsty Cities, Geneva
Foundation, Geneva, 2002.
122 Mark Zeitoun, “Conflict and Water in Palestine – the Consequences of Armed Conflict on DrinkingWater Systems in Jenin, West Bank”, in Imad Khatib, Karen Assaf, Dominique Claeys and Ayman Al
Haj Daoud (eds), Water Values and Rights, Palestine Academy Press, Ramallah, Palestine, 2005.
123 P. G. Nembrini, C. Generelli, A. Al-Attar, et al., above note 44.
124 Mark Zeitoun, Karim Eid-Sabbagh and Jeremy Loveless, “The Analytical Framework of Water and Armed
Conflict: A Focus on the 2006 Summer War Between Israel and Lebanon”, Disasters, Vol. 38, No. 1, 2014.
125 Pier Giorgio Nembrini and A. Moreau, The Gaza Strip: The Last “Ghetto”: An Organized Deprivation and
a Denied Urban Development, Occasional Paper No. 9, Cities in War: Thirsty Cities, Geneva Foundation,
Geneva, 2009.
126 P. Giorgio Nembrini, The Gaza Strip: The State of the Water Supply after the 2008–2009 War, Occasional
Paper No. 10, Cities in War: Thirsty Cities, Geneva Foundation, Geneva, 2010.
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TABLE A.
Continued
Location

Approximate
year

Reference

Topics covered/summary

Third tier: Documentation of cumulative impact and/or reverberating effects
2001

127

Condition of public and private water
and wastewater services, pre- and
post-war; impact of armed conﬂict
on water infrastructure, water
authority, buildings; assessment of
humanitarian interventions
(especially regarding partnerships)
by different actors

1985–2003

128

Impact of protracted conﬂict on
civilian population and municipal
authorities; reconstruction efforts by
several NGOs

Jaffna

1990–2006

129

Monrovia

1992–2003

130

Béni

1994–2003

131

Port-au-Prince

1986–2004

132

Port-de-Paix

1986–2004

133

Grozny

1994–2005

134

Condition of public and private water
and wastewater services, pre- and
post-war; impact of armed conﬂict
on water infrastructure, water
authority, buildings; assessment of
humanitarian interventions
(especially regarding partnerships)
by different actors

Kabul

Continued

127 Jean-François Pinera and Robert Reed, “A Tale of Two Cities: Restoring Water Services in Kabul and
Monrovia”, Disasters, Vol. 33, No. 4, 2009; Jean-François Pinera and Robert Reed, “Restoring Services,
Rebuilding Peace: Urban Water in Post-Conflict Kabul and Monrovia”, Water International, Vol. 36, No.
2, 2011.
128 Stephan Magnaldi and Jessica Patera, “Kaboul, de la destruction à la reconstruction”, in François
Grünewald and Eric Levron (eds), Villes en guerre et guerres en villes, Editions Karthala, Paris, 2004.
129 Jean-François Pinera, “Urban Armed Conflicts and Water Services”, Waterlines, Vol. 31, Nos. 1 and 2, 2012.
130 J.-F. Pinera and R. Reed, above note 127.
131 J.-F. Pinera, above note 129.
132 Jean-François Pinera, Cities, Water and War: Looking at How Water Utilities and Aid Agencies Collaborate
in Cities Affected by Armed Conflicts, Lambert Academic Publishing, Loughborough, 2011.
133 Ibid.
134 Ibid.
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TABLE A.
Continued
Location

Approximate
year

Reference

Topics covered/summary

1998

135

Collaboration between a “development”
NGO and ICRC on an emergency
rehabilitation water project

1961–1990s

136

Impact of protracted conﬂict on
civilian population and municipal
authorities; reconstruction efforts
by several NGOs

Dushanbe and
Kulyab,
Tajikistan

1992–1996

137

Explanation of cross-contamination
of sewage and drinking water;
effects of economic decay on water
systems

Mogadishu,
Somalia

1980s+

138

Measuring of groundwater quality
(e.g. salinity) to trace impact of
informal water provision and
well-drilling

Gaza

2008–2009

139

“The Goldstone Report”. Forensic
analysis complemented by health
records and testimonies of victims;
documentation of damages to a
well ﬁeld and Gaza City wastewater
treatment plant

Gaza

2008–2009

140

“Forensic architecture” approach to
interpreting damaged
infrastructure

Huambo,
Angola

Continued

135 Mary Daly and Christoph Langenkamp, in ICRC, above note 109.
136 Jean-Paul de Passos, “Huambo, une capitale provinciale au cœur de la guerre civile”, in F. Grünewald and
E. Levron, above note 128.
137 Les Roberts and Katayon Faramusova, in ICRC, above note 109.
138 Pier Giorgio Nembrini and Riccardo Conti, in ICRC, above note 109.
139 United Nations Human Rights Council, Human Rights in Palestine and Other Occupied Arab Territories:
Report of the United Nations Fact-Finding Mission on the Gaza Conflict (the “Goldstone Report”),
New York, 2009.
140 Eyal Weizman, The Least of All Possible Evils, Verso, London, 2011.
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TABLE A.
Continued
Location

Approximate
year

Reference

Donbass

2015–2017

141

Aden/Yemen

2011–2019

142

West Bank and
Gaza

2006–2017

143

Various

Multiple

144

Topics covered/summary
Detailed investigation of many
interlinking services. UNICEF
includes risk analysis
Documentation of damage to
WASH, agricultural, energy, health
services
Review of over 700 pieces on water
and war. Identiﬁcation of
knowledge and conceptual gaps

141 Organization for Security and Co-operation in Europe (OSCE), Access to Water in Conflict-Affected Areas
of Donetsk and Luhansk Regions, September 2015, available at: https://www.osce.org/files/f/documents/0/
6/183151.pdf; OSCE, Hardship for Conflict-Affected Civilians in Eastern Ukraine, February 2017, available
at: https://www.osce.org/files/f/documents/4/0/300276.pdf; UNICEF, Risk Assessment of the “Voda
Donbasu” Water System, October 2020, available at: https://www.unicef.org/ukraine/en/reports/VDrisk-assessment-2019.
142 Jeannie Sowers and Erika Weinthal, “Humanitarian Challenges and the Targeting of Civilian
Infrastructure in the Yemen War”, International Affairs, Vol. 97, No. 1, 2021.
143 E. Weinthal and J. Sowers, above note 80.
144 Juliane Schillinger, Gül Özerol, Şermin Güven-Griemert and Michiel Heldeweg, “Water in War:
Understanding the Impacts of Armed Conflict on Water Resources and Their Management”, Wiley
Interdisciplinary Reviews: Water, Vol. 7, No. 6, 2020.
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Bringing IHL Home:
Guidelines on the
National
Implementation of
International
Humanitarian Law
In December 2019, the 33rd International Conference of the Red Cross and Red
Crescent (International Conference) adopted Resolution 1 (33IC/19/R1), entitled
“Bringing IHL Home: A Road Map for Better National Implementation of
International Humanitarian Law” (Bringing IHL Home Resolution).1
The resolution is based on the widely shared recognition that better respect
for international humanitarian law (IHL) is needed to protect victims of armed
conflict, and that implementing IHL at the domestic level is an essential step
towards achieving this goal. The resolution therefore sets a general direction for
the members of the International Conference2 to follow and provides them with
guidance in the form of key measures for strengthening the national
implementation of IHL.
In parallel to the Bringing IHL Home Resolution and within the framework
of the International Conference, States and National Red Cross and Red Crescent
Societies (National Societies) also adopted a number of pledges touching upon a
variety of IHL-related issues, including the strengthening of national committees
and similar entities on IHL, the adoption of plans of action on national
implementation of IHL, the establishment of educational and training
programmes on IHL, and the ratification of key IHL instruments.
In order to give effect to both the resolution and the pledges, the
International Committee of the Red Cross (ICRC) took the initiative of
producing Bringing IHL Home: Guidelines on the National Implementation of
© The Author(s), 2021. Published by Cambridge University Press on behalf of the ICRC
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International Humanitarian Law (Bringing IHL Home Guidelines),3 published in
May 2021. The Bringing IHL Home Guidelines compile the ICRC’s
recommendations, addressed to States and National Societies, on implementing
the commitments they have undertaken in the framework of the 33rd
International Conference with respect to the domestic implementation of IHL.
The Guidelines focus on, and unpack, the process behind the implementation of
IHL at the domestic level, answering the question: what is needed to better
implement IHL?

How can the Bringing IHL Home Guidelines be used?
The Guidelines contain a series of checklists on key areas of national IHL
implementation: treaty participation; domestic legislation; practical implementation
measures; criminal repression and suppression of violations of IHL; integration of IHL
into military doctrine, education, training and sanction systems; and dissemination.
These checklists are meant to serve as a roadmap to help States and National Societies to:
.

Assess: Users of the Guidelines can use the concrete and practical checklists to
analyze whether their national legal system is in harmony with the existing IHL
treaty and customary rules that are binding upon the State, as well as with the
IHL-related commitments made at the 33rd International Conference.
Identify: On the basis of such assessments, users can then determine whether
some areas need further action to ensure that IHL is fully implemented, and
can use the same checklists to select concrete actions that are appropriate in
response.
Plan: After having listed possible measures available to the State and provided in
the Guidelines, users will be able to prioritize such measures, for instance by
creating annual plans of action on the domestic implementation of IHL.
Monitor and measure: The Guidelines can also serve to monitor the impact of
the commitments made during the 33rd International Conference, including the
Bringing IHL Home Resolution and potential pledges signed by the State, by
tracking all the actions made in relation to them.
Exchange: The Guidelines can be used to foster inter-ministerial and interinstitutional discussions and collaboration on IHL-related issues, including on
the adoption of strategies and initiatives in this area. Beyond the national
level, the Guidelines can also serve to generate exchange among stakeholders

.

.
.

.

1
2

3

Available at: https://rcrcconference.org/app/uploads/2019/12/33IC-R1-Bringing-IHL-home_CLEAN_
ADOPTED_FINAL-171219.pdf. Also published in International Review of the Red Cross, Vol. 101, No.
911, 2020, pp. 838–841.
The members of the International Conference include all States party to the Geneva Conventions and all
components of the International Red Cross and Red Crescent Movement: the International Committee of
the Red Cross (ICRC), the National Red Cross and Red Crescent Societies (National Societies), and the
International Federation of Red Cross and Red Crescent Societies.
Available at: www.icrc.org/en/document/bringing-ihl-home-guidelines-national-implementation-internationalhumanitarian-law.
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from different States and regions on good practices related to the domestic
implementation of IHL.
The checklists provided in the Guidelines are drafted as recommendations. They are
therefore not binding and are not meant to interpret the Bringing IHL Home
Resolution or any existing international instrument.

Who will find the Guidelines useful?
The Bringing IHL Home Guidelines translate the commitments undertaken at the
33rd International Conference into practical and actionable measures. They are
therefore addressed to practitioners, in particular those tasked with applying IHL.
This includes categories of national stakeholders that are expressly mentioned in
the Bringing IHL Home Resolution: national committees and similar entities on
IHL, military personnel (including legal advisers to armed forces), civil servants,
parliamentarians, prosecutors and judges, National Societies, academia, youth and
the general public.
In parallel, the ICRC itself intends to use the Bringing IHL Home
Resolution to monitor the implementation – and hence the impact – of the
resolution and of the IHL-related pledges. ICRC legal advisers across the globe
will be able to use the Guidelines in their dialogue with States and National
Societies, to assist them in their efforts to implement IHL at the domestic level, in
line with the mandate given to the ICRC’s Advisory Service on International
Humanitarian Law.

What are the key features of the Guidelines?
Ready-to-use checklists
The checklists contained in the Bringing IHL Home Guidelines are based on the idea
that national implementation of IHL is a continuous process and that additional
steps are always possible, regardless of the current state of implementation. In the
spirit of the Bringing IHL Home Resolution, the checklists therefore function as a
sort of menu allowing users to select areas which are most relevant to them.
The checklists are formulated as questions, and each of these can be ticked
off when the recommended measure has been implemented. Each question is
accompanied by a description of what would be required to give effect to the
measure, and how to do it.

Real-life examples
Each section includes examples of measures taken in different countries. This is
already one way to implement paragraph 13 of the Bringing IHL Home
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Resolution, which “invites States to share examples of and exchange good practices
of national implementation measures taken in accordance with IHL obligations as
well as other measures that may go beyond States’ IHL obligations”. These
examples are indeed provided with the hope of inspiring others and of
demonstrating that, everywhere in the world, measures are being adopted to
better implement IHL.

Protection of persons facing particular risks
The Guidelines have been drafted while keeping in mind the specific risks that some
groups face during armed conflict, such as children, persons with disabilities and
victims of sexual violence. The recommendations provided in each section take
into account the needs of these persons, and an entire checklist further develops
the measures necessary to ensure that those who come into contact with these
groups are adequately prepared.

Targeted bibliography
At the end of the Guidelines, a bibliography presents additional materials that can
support the domestic implementation of IHL. This bibliography is sorted by the
intended audience of readers, in order to allow those who play a role in
implementing IHL to delve deeper into possible measures that they can take
themselves.

What is next?
The ICRC hopes that the Bringing IHL Home Guidelines will be widely used by all
those who play a role in the domestic implementation of IHL, and will be the object
of further discussion and exchange during regional or universal meetings – for
instance, those bringing together national committees and similar entities on IHL.
For any questions or suggestions, the ICRC’s Advisory Service on International
Humanitarian Law remains available and can be contacted at gva_advisoryservice@
icrc.org.
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Allies, Partners and
Proxies: Managing
Support
Relationships in
Armed Conflict to
Reduce The Human
Cost of War1
Abstract
The publication Allies, Partners and Proxies: Managing Support Relationships in
Armed Conflict to Reduce the Human Cost of War, launched on 14 April 2021,
presents a framework developed by the International Committee of the Red Cross
to encourage decision makers to take a holistic view of support relationships and
their humanitarian impact. The point of this publication is to generate a
comprehensive understanding of the stakes involved in support relationships and
guide the decision-making process.

Armed conflicts feature an ever-growing number of actors organized in overlapping
webs of alliances, proxy dynamics and other types of support relationships. And when
armed actors fight alongside each other in loose coalitions such as these without
adequate planning, coordination and ownership, this can lead to a diffusion of
responsibility that heightens the risks to civilians and others not fighting. Yet
support relationships also have the potential, exercised or not, to positively
influence the protection of civilians and others not fighting in armed conflict.
The International Committee of the Red Cross (ICRC) defines a support
relationship as one in which the support increases the capacity of a party to conduct
armed conflict. This definition covers a range of forms of support (see Figure 1).
© The Author(s), 2021. Published by Cambridge University Press on behalf of the ICRC.
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Figure 1. Forms of support.

The growing prevalence of support relationships in armed conflicts led the
ICRC to launch the Support Relationships in Armed Conflict Initiative in 2019.
The aim of this pragmatic policy initiative is to gather and analyse the supportrelated practices of States and non-State actors. The ICRC believes that, by
leveraging those actors’ potential to positively influence parties to armed conflict, it
is possible to enhance the protection of civilians and others not fighting and
promote respect for international humanitarian law (IHL). One of the key
deliverables of this initiative was the publication Allies, Partners and Proxies:
Managing Support Relationships in Armed Conflict to Reduce the Human Cost of War.

Practical steps to manage support relationships responsibly
To help decision makers, Allies, Partners and Proxies sets out a range of practical
measures and guiding questions across ten broad areas and grouped into three
phases, as shown in Figure 2. Decision makers are encouraged to use these
questions to factor civilians and other protected people into their strategic and
operational decisions at each stage of the support relationship.
Throughout support relationships, the ICRC asks supporting actors to:
.

integrate an analysis of the risks and consequences for civilians and others not
fighting into how they manage their support relationships.

1

The publication Allies, Partners and Proxies: Managing Support Relationships in Armed Conflict to Reduce
the Human Cost of War is available in long (https://shop.icrc.org/allies-partners-and-proxies-managingsupport-relationships-in-armed-conflict-to-reduce-the-human-cost-of-war-print-en) and concise (https://
shop.icrc.org/allies-partners-and-proxies-an-introduction-to-support-relationships-in-armed-conflict.html)
versions in the ICRC’s e-shop and its content is also available at: https://sri.icrc.org.
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Figure 2. Framework of practical measures to manage support relationships.

.

.
.

assess practical measures they can take in each area of support from a legal, policy
and operational perspective and at all levels of decision-making. In contextualizing
their approach, supporting actors should factor in the type of conflict, their partners,
any inconsistencies between their partners, their partners’ activities, the support
provided, as well as any specific protection concerns.
adopt practical measures to promote compliance with IHL and the protection of
civilians and others not fighting and otherwise reduce negative humanitarian
consequences.
take meaningful action to address allegations of IHL violations or other
problematic behaviour in a support relationship.

On the basis of this framework and these guiding questions, the ICRC
intends to engage bilaterally and confidentially with a range of actors involved in
such support relationships in order to improve the protection of civilians and
others not fighting, further refine its own understanding of practices, and
continue to analyse the experience of supporting and supported actors.
Ultimately, the ICRC aims to make this knowledge available to the wider
international community.
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International
Committee of the Red
Cross (ICRC) position
on autonomous
weapon systems:
ICRC position and
background paper
This position paper is available in the six United Nations languages at: https://www.
icrc.org/en/document/icrc-position-autonomous-weapon-systems.

International Committee of the
autonomous weapon systems

Red

Cross

position

on

The International Committee of the Red Cross’s concerns about
autonomous weapon systems
Autonomous weapon systems select and apply force to targets without human
intervention. After initial activation or launch by a person, an autonomous
weapon system self-initiates or triggers a strike in response to information from
the environment received through sensors and on the basis of a generalized
“target profile”. This means that the user does not choose, or even know, the
specific target(s) and the precise timing and/or location of the resulting
application(s) of force.

© The Author(s), 2021. Published by Cambridge University Press on behalf of the ICRC.
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The use of autonomous weapon systems entails risks due to the difficulties
in anticipating and limiting their effects. This loss of human control and judgement
in the use of force and weapons raises serious concerns from humanitarian, legal and
ethical perspectives.
The process by which autonomous weapon systems function:
.
.
.

brings risks of harm for those affected by armed conflict, both civilians and
combatants, as well as dangers of conflict escalation;
raises challenges for compliance with international law, including
international humanitarian law, notably, the rules on the conduct of
hostilities for the protection of civilians;
raises fundamental ethical concerns for humanity, in effect substituting
human decisions about life and death with sensor, software and machine
processes.

The International Committee of the Red Cross’s recommendations to
States for the regulation of autonomous weapon systems
The International Committee of the Red Cross (ICRC) has, since 2015, urged States
to establish internationally agreed limits on autonomous weapon systems to ensure
civilian protection, compliance with international humanitarian law, and ethical
acceptability.
With a view to supporting current efforts to establish international limits
on autonomous weapon systems that address the risks they raise, the ICRC
recommends that States adopt new legally binding rules. In particular:
1. Unpredictable autonomous weapon systems should be expressly ruled out,
notably because of their indiscriminate effects. This would best be achieved
with a prohibition on autonomous weapon systems that are designed or used
in a manner such that their effects cannot be sufficiently understood, predicted
and explained.
2. In light of ethical considerations to safeguard humanity, and to uphold
international humanitarian law rules for the protection of civilians and
combatants hors de combat, use of autonomous weapon systems to target
human beings should be ruled out. This would best be achieved through a
prohibition on autonomous weapon systems that are designed or used to apply
force against persons.
3. In order to protect civilians and civilian objects, uphold the rules of international
humanitarian law and safeguard humanity, the design and use of autonomous
weapon systems that would not be prohibited should be regulated, including
through a combination of:
. limits on the types of target, such as constraining them to objects that are
military objectives by nature;
. limits on the duration, geographical scope and scale of use, including to
enable human judgement and control in relation to a specific attack;
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.
.

limits on situations of use, such as constraining them to situations where
civilians or civilian objects are not present;
requirements for human–machine interaction, notably to ensure effective
human supervision, and timely intervention and deactivation.

The ICRC supports initiatives by States aimed at establishing international limits on
autonomous weapon systems that aim at effectively addressing concerns raised by
these weapons, such as efforts pursued in the Convention on Certain
Conventional Weapons to agree on aspects of a normative and operational
framework. Considering the speed of development in autonomous weapon
systems’ technology and use, it is critical that internationally agreed limits be
established in a timely manner. Beyond new legal rules, these limits may also
include common policy standards and good practice guidance, which can be
complementary and mutually reinforcing. To this end, and within the scope of its
mandate and expertise, the ICRC stands ready to work in collaboration with
relevant stakeholders at international and national levels, including
representatives of governments, armed forces, the scientific and technical
community, and industry.
Geneva, 12 May 2021

Background paper
1. International discussions on autonomous weapon systems
International discussions on the humanitarian, legal and ethical concerns raised by
autonomous weapon systems (AWS) have spanned the past decade. These include
the work of High Contracting Parties to the Convention on Certain Conventional
Weapons (CCW), which have discussed AWS since 2014, in a formal Group of
Governmental Experts (GGE) on Emerging Technologies in the Area of Lethal
Autonomous Weapons Systems since 2016.
In 2019, the High Contracting Parties to the CCW agreed to work towards
consensus recommendations on “aspects of the normative and operational
framework” on AWS while adopting eleven Guiding Principles reflecting
agreement to date.1 During 2020 many States elaborated on their understanding
of these principles in national commentaries submitted to the GGE and during
deliberations at the GGE’s September 2020 meeting. This demonstrated
increasing convergence of views among States, as noted by consecutive GGE
chairpersons during, and following, the 2020 meeting.2 The GGE is due to hold
1

2

UN, Meeting of the High Contracting Parties to the Convention on Prohibitions or Restrictions on the use
of Certain Conventional Weapons Which May Be Deemed to Be Excessively Injurious or to Have
Indiscriminate Effects, Geneva, 13–15 November 2019, Final report, CCW/MSP/2019/9, 13 December
2019.
UN, Group of Governmental Experts on Emerging Technologies in the Area of Lethal Autonomous Weapons
Systems: Commonalities in National Commentaries on Guiding Principles, CCW/GGE.1/2020/WP.1, 26
October 2020; UN, Group of Governmental Experts on Emerging Technologies in the Area of Lethal
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further sessions in 2021 in advance of the Sixth Review Conference of the CCW – a
key moment in States Parties’ response to concerns raised by AWS.
The International Committee of the Red Cross (ICRC) first publicly drew
attention to its concerns about AWS in 2011. Since 2015, the ICRC has been
calling on States to urgently establish internationally agreed limits on AWS to
respond to the rapid developments toward expanding the use of AWS, and the
humanitarian, legal and ethical concerns they raise. The ICRC has subsequently
made proposals to States on the general types of limit on AWS needed – in
particular in terms of predictability, types of target, duration and scope of use,
situations of use, and human supervision – most recently in the ICRC’s
commentary on the CCW GGE’s Guiding Principles.3 Thus far, the ICRC has left
open the question of whether these limits should take the form of new legally
binding rules, policy standards or shared practices.
The ICRC’s position and its recommendations to States are based on its
analyses of associated humanitarian, legal, ethical, technical and military
implications of AWS, and insights published in a series of reports, such as the
June 2020 report Limits on Autonomy in Weapon Systems: Identifying Practical
Elements of Human Control, jointly published with the Stockholm International
Peace Research Institute (SIPRI), and regular engagement with States and experts
at the CCW and bilaterally.4
On that basis, the ICRC can now provide more detailed recommendations
on what specific limits on AWS are needed to ensure civilian protection,
compliance with international humanitarian law (IHL) and ethical acceptability.
Furthermore, the ICRC is convinced that these limits should take the form of
new legally binding rules that specifically regulate AWS. These rules should
clarify how existing rules of international law, including IHL, constrain the design
and use of AWS, and supplement the legal framework where needed, including to
address wider humanitarian risks and fundamental ethical concerns raised by AWS.

3
4

Autonomous Weapons System: Chairperson’s Summary, CCW/GGE.1/2020/WP.7 (Advance copy), 19
April 2021.
ICRC, ICRC Commentary on the “Guiding Principles” of the CCW GGE on “Lethal Autonomous Weapons
Systems”, July 2020.
ICRC, Statement of the ICRC to the UN CCW GGE on Lethal Autonomous Weapons Systems, 21–25
September 2020, Geneva; ICRC, ICRC Commentary on the “Guiding Principles” of the CCW GGE on
“Lethal Autonomous Weapons Systems”, July 2020; V. Boulanin, N. Davison, N. Goussac, and M.
Peldán Carlsson, Limits on Autonomy in Weapon Systems: Identifying Practical Elements of Human
Control, ICRC & SIPRI, June 2020; ICRC, International Humanitarian Law and the Challenges of
Contemporary Armed Conflicts, 33rd International Conference of the Red Cross and Red Crescent,
Geneva, October 2019, pp. 22–4; ICRC, Autonomy, Artificial Intelligence and Robotics: Technical
Aspects of Human Control, August 2019; ICRC, Statements of the ICRC to the UN CCW GGE on
Lethal Autonomous Weapons Systems, 25–29 March 2019, Geneva; ICRC, The Element of Human
Control, working paper submitted at the Meeting of High Contracting Parties to the CCW, Geneva,
21–23 November 2018, CCW/MSP/2018/WP.3, 20 November 2018; ICRC, Ethics and Autonomous
Weapon Systems: An Ethical Basis for Human Control?, 3 April 2018; ICRC, Views of the ICRC on
Autonomous Weapon Systems, 11 April 2016; ICRC, Autonomous Weapon Systems: Implications of
Increasing Autonomy in the Critical Functions of Weapons, March 2016; ICRC, Autonomous Weapon
Systems: Technical, Military, Legal and Humanitarian Aspects, March 2014.
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The negotiation of new legally binding rules on AWS and other efforts
to develop aspects of an operational and normative framework under
consideration in the CCW GGE5 can be complementary and mutually
reinforcing. Such efforts may include initiatives aimed at effectively addressing
concerns raised by AWS by way of international commitments agreed among
States in a political declaration, the elaboration of international technical
standards on testing, validation or verification, as well as national moratoria on
the development or procurement of AWS, and measures to support domestic
implementation of internationally agreed limits, including in military doctrine
and other guidance.

2. Current and emerging autonomous weapon systems
The ICRC understands AWS to be weapons that select and apply force to targets
without human intervention. After initial activation or launch by a person, an
AWS self-initiates or triggers a strike in response to information from the
environment received through sensors and on the basis of a generalized “target
profile” (technical indicators function as a generalized proxy for a target).
In simple terms, AWS are weapons that fire themselves when triggered by
an object or person, at a time and place that is not specifically known, nor
chosen, by the user. Indeed, the distinction between a non-AWS and an AWS
can be understood by asking whether a person chooses the specific target(s) to
strike or not.6 This process of applying force is a feature that could be
implemented with a wide variety of weapon systems, platforms and munitions,
especially unmanned systems that are presently remote-controlled.
Some AWS are already in use for specific tasks in narrowly defined
circumstances, for example: air defence systems used on board warships or at
military bases to strike incoming missiles, rockets or mortars; “active protection”
weapons used on tanks to strike similar types of incoming munitions; loitering
weapons with autonomous modes used against radars and possibly vehicles; and
certain missiles and sensor-fused munitions used for example against warships
and tanks. Mines have also been described as crude AWS.7 According to
proponents, AWS offer several potential military benefits over directly controlled
and remote-controlled weapon systems, including:

5
6
7

UN, Meeting of the High Contracting Parties to the Convention on Prohibitions or Restrictions on the use
of Certain Conventional Weapons Which May Be Deemed to Be Excessively Injurious or to Have
Indiscriminate Effects, Geneva, 13-15 November 2019, Final report, CW/MSP/2019/9, 13 December 2019.
ICRC, International Humanitarian Law and the Challenges of Contemporary Armed Conflicts, 33rd
International Conference of the Red Cross and Red Crescent, Geneva, October 2019, pp. 22–24.
V. Boulanin, N. Davison, N. Goussac and M. Peldán Carlsson, Limits on Autonomy in Weapon Systems:
Identifying Practical Elements of Human Control, ICRC & SIPRI, June 2020, p. 18. See also, ICRC,
Autonomous Weapon Systems: Implications of Increasing Autonomy in the Critical Functions of
Weapons, March 2016, pp. 13–14.
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.
.
.

.

Increased speed in targeting: accelerating the process of detecting, tracking and
applying force to targets. This provides a military advantage but risks loss of
control over the use of force, and escalation.
Automated area denial: AWS can deny adversaries access to or passage through
areas without requiring the presence of soldiers or constant monitoring. This is a
similar military rationale to laying minefields.
Continuing an attack when communications are denied: Remote-controlled
armed drones (air/land/sea) rely on communication links for the operator to
trigger a strike but are vulnerable to communications being jammed, cut or
hacked. AWS could operate without communications.
Operating in greater numbers, including swarms: Since AWS remove operator
involvement in individual strikes, they facilitate greater numbers of
unmanned armed systems being deployed with fewer human resources than
required for remote-controlled systems.

Some proponents also claim they are pursuing AWS to enable greater precision and/
or accuracy in targeting compared to using directly controlled or remote-controlled
weapons (non-AWS). AWS actually weaken precision and accuracy because of the
shift to a more generalized decision-making in targeting, with less knowledge about
the eventual target(s), and the precise timing and/or location of the resulting
application(s) of force. Constraining AWS, however, does not prevent militaries
from using new technologies to ensure greater precision and accuracy in targeting.
Another common argument put forward by proponents is that the use of
AWS will be “better than humans” for compliance with IHL. However, to evaluate
the risks posed by AWS, we need not compare humans and AWS. Rather, we need
to compare (a) the consequences of humans using non-AWS against targets they
choose with (b) the consequences of humans using AWS against targets they do
not choose specifically. Whatever challenges human decision makers face today in
anticipating and constraining the effects of their attacks in accordance with IHL,
these are exacerbated, not reduced, by AWS due to the process by which AWS
function.
Existing military practice in the use of AWS is characterized by strict limits
that can help avoid risks for civilians and “friendly forces” and facilitate compliance
with IHL, and that are likely influenced by ethical considerations. These include
limits on:
.

.
.
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Targets: AWS are generally used to target military objects such as projectiles,
aircraft, naval vessels, military radars, tanks or other military vehicles. To the
ICRC’s knowledge, there are no anti-personnel AWS in use (except antipersonnel landmines whose use is prohibited by the Anti-Personnel Mine Ban
Convention and regulated by the CCW Amended Protocol II).
Duration and geographical scope of use: The majority of AWS are in
autonomous mode for short periods only, and many are not mobile but
rather fixed in place.
Situations of use: The majority of AWS are used only in situations where
civilians and civilian objects are not present, or measures are taken (e.g.
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.

barriers, warning signs, exclusion zones) to exclude the presence of civilians in
the area where the AWS operates.
Human–machine interaction: Almost all AWS are supervised in real time by a
human operator that can intervene to authorize, override, veto or deactivate
the weapon as needed.

However, the expanding infrastructure of weapon systems that could become
future AWS is vast, ranging from hand-held armed quadcopters with facial
recognition to autonomous combat aircraft, from “sentry guns” to autonomous
tanks, and from armed speedboats to autonomous ship-hunting underwater
drones. It includes networks of connected systems, where software for target
identification and selection may trigger separate weapons, and autonomous cyber
weapons.
Many remote-controlled systems can already identify, track or select targets
autonomously and it is only a small investment – a software upgrade or even just a
change of doctrine – for these systems to apply force autonomously. This could also
occur due to a malfunction or deliberate hacking of the weapon. For example,
remote-controlled “sentry guns” deployed at certain borders and military bases
are used to autonomously select human targets. To the ICRC’s knowledge, users
must still specifically authorize the application of force by remote control,
although commercial developers have already offered AWS versions.
Current trends in military interest and investments indicate that, without
internationally agreed limits, future AWS may be:
.
.
.
.
.

increasingly reliant on artificial intelligence and machine learning software,
raising concerns about unpredictability by design
used to target people and a greater variety of objects
increasingly mobile and used over wider areas for longer periods, carrying out
multiple strikes
used in cities and towns where civilians would be most at risk
used without effective human supervision, timely intervention or deactivation.

These trends are not limited to well-resourced States but are a feature of current
rapid military technology and doctrinal developments, and proliferation among
States and non-State armed groups. All these trends dramatically exacerbate the
humanitarian, legal and ethical concerns outlined in the next section. They
highlight the urgency of reaching international agreement on new legally binding
rules on AWS as well as other aspects of a normative and operational framework
on AWS under consideration in the CCW GGE.

3. Limits needed on autonomous weapon systems
The process by which AWS function leads to a loss of human control and judgement
over the use of force and weapons, raising serious concerns from humanitarian, legal
and ethical perspectives. Generally, the use of AWS introduces a significant increase
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in risk to those affected by armed conflict, by undermining civilian protection,
challenging the rule of law and raising concerns under the principles of humanity.
AWS, as a means of warfare, must be capable of being used and must
be used in accordance with IHL. The requirements under the IHL rules on
the conduct of hostilities must be fulfilled by the users of an AWS, not
by the weapon itself. It is parties to armed conflict – ultimately, human beings –
who are responsible for applying IHL and who can be held accountable
for violations.8 However, the process by which AWS function poses a challenge
for compliance with these IHL rules.

3.1 Addressing concerns about unpredictability in autonomous weapon
systems
Humanitarian concerns
A degree of unpredictability is inherent in the effects of using all AWS due to the
fact that the user does not choose, or know, the specific target(s), and the precise
timing and/or location of the resulting application(s) of force. This brings risks of
harm for those affected by armed conflict, serious challenges in applying IHL,
and dangers of conflict escalation.
The trends identified in section 2 (specifically, the use of AWS against a
wider range of targets; over longer durations and wider areas; in more dynamic,
congested and complex environments; and with reduced human involvement)
will increase the unpredictability of AWS effects, and therefore the risks for
civilians.
In addition, the development of AWS controlled by artificial intelligence,
and especially machine learning software, introduces an additional dimension of
unpredictability at the design level. Machine learning techniques make it
extremely difficult for humans to understand and, therefore, to predict and
explain the process by which an AWS functions (the “black-box” challenge),
irrespective of its environment of use.9
International humanitarian law concerns
Unpredictability in AWS poses a fundamental challenge to IHL. Customary IHL
prohibits weapons that are by nature indiscriminate, that is, weapons that in their
normal or expected circumstances of use, which cannot be directed at a specific
military objective or whose effects cannot be limited as required by IHL.10
Certain AWS would be inherently indiscriminate and, thus, prohibited
under existing IHL. These would include, notably, AWS whose effects, in their
8

ICRC, International Humanitarian Law and the Challenges of Contemporary Armed Conflicts, 33rd
International Conference of the Red Cross and Red Crescent, Geneva, October 2019, pp. 22–24.
9 ICRC, Autonomy, Artificial Intelligence and Robotics: Technical Aspects of Human Control, August 2019;
ICRC, Artificial Intelligence and Machine Learning in Armed Conflict: A Human-Centred Approach, June
2019.
10 ICRC, Customary IHL Study, Rule 71, 2005.

1342

ICRC position on autonomous weapon systems

normal or expected circumstances of use, could not be sufficiently understood,
predicted and explained. For instance, if humans responsible for the use of an
AWS could not reasonably anticipate what would trigger an AWS strike, they
could not control and limit its effects as required by IHL, nor could they explain
why a particular person or object was struck in a manner that would allow
holding perpetrators of IHL violations to account.
Specifically, if an AWS functioning is opaque, then humans responsible for
the application of IHL rules – both persons entrusted with the legal review of an
AWS and persons responsible for compliance with IHL during its use – could not
reasonably determine its lawfulness under IHL. The functioning could be opaque
notably due to reliance on artificial intelligence and machine learning techniques,
or because it changes during use in a way that affects the use of force
(e.g. machine learning enables changes to targeting parameters over time).
ICRC recommendation: Ruling out unpredictable autonomous weapon systems
In light of this analysis, unpredictable AWS should be expressly ruled out, notably
because of their indiscriminate effects: the user cannot know whether they will
target civilians or combatants, civilian or military objects or whether their effects
will be limited as required by IHL. This could best be achieved with a
prohibition on AWS that are designed or used in a manner such that their
effects cannot be sufficiently understood, predicted and explained.
This prohibition would build on the recognition by States of the need for
sufficient predictability in the use of AWS for compliance with IHL and for
practical military operational reasons. Such a prohibition would find support in
the general agreement that inherently indiscriminate weapons are prohibited
under existing IHL. A treaty-based prohibition on unpredictable AWS would also
help clarify which AWS would be deemed indiscriminate.

3.2 Addressing concerns raised by the use of autonomous weapon
systems against persons
Particular ethical concerns and legal challenges also arise with AWS that are
designed or used to target persons, as highlighted previously by the ICRC11 and
others.
Ethical concerns
The process by which AWS function raises fundamental ethical concerns for
humanity, in effect substituting human decisions about life and death with
sensor, software and machine processes. In sum, most agree that an
algorithm – a machine process – should not determine who lives or dies, even
though it is not always explicit whether this concern should rule out: all AWS,
AWS that endanger humans, or only AWS that target humans directly.
11 ICRC, Ethics and Autonomous Weapon Systems: An Ethical Basis for Human Control?, 3 April 2018.
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These concerns have been raised by many States,12 the United Nations
Secretary-General,13 civil society14 and leading figures in the technology industry
and scientific community.15
These concerns centre on the interrelated loss of human agency, moral
responsibility and human dignity in life-and-death decisions. Humans have moral
agency and responsibilities that guide their decisions and actions, whereas
inanimate objects (e.g. weapons, machines and software) do not. This remains the
case regardless of the “sophistication” of an AWS.
Preserving human agency requires effective human deliberation. Without this
it can be said that there has not been morally responsible decision-making, nor
recognition of the human dignity of those targeted or affected. Removing human
agency is a dehumanizing process that undermines a shared sense of humanity. In
decisions about life and death, it also removes the possibility for restraint, a human
quality that means people may decide not to use force even if it would be lawful.
In the view of the ICRC, these ethical concerns apply to AWS that endanger
human beings and they are most acute with AWS designed or used to target persons
directly (as opposed to AWS that target unmanned military objects such as missiles).
The latter would facilitate death and injury based on a generalized target profile,
where human life is reduced to sensor data and machine processing.16 It would
effectively amount to “death by algorithm” – the final frontier in the automation
of killing.
International humanitarian law concerns
From a legal perspective, AWS pose a real risk of harm to persons protected
under IHL. In particular, the use of AWS to target human beings entails a
12 See V. Boulanin, N. Davison, N. Goussac and M. Peldán Carlsson, Limits on Autonomy in Weapon
Systems: Identifying Practical Elements of Human Control, ICRC & SIPRI, June 2020, note 22.
13 UN Secretary-General, “Machines Capable of Taking Lives Without Human Involvement are
Unacceptable, Secretary-General Tells Experts on Autonomous Weapons Systems”, SG/SM/19512-DC/
3797, 25 March 2019.
14 e.g. Human Rights Watch, Losing Humanity: The Case Against Killer Robots, 18 November 2012; Article
36, “Targeting People”, Policy Note, November 2019.
15 e.g., Future of Life Institute, An Open Letter to the United Nations Convention on Certain Conventional
Weapons, 2017; and Future of Life Institute, Autonomous Weapons: An Open Letter from AI &
Robotics Researchers, 2015 (4,502 artificial intelligence and robotics researchers, 26,215 other scientists
and experts, and the founders and CEOs of 100 artificial intelligence and robotics companies in
twenty-six countries signed open letters calling for prohibitions and regulations on AWS); Google, AI
Principles, 2018.
16 V. Boulanin, N. Davison, N. Goussac and M. Peldán Carlsson, Limits on Autonomy in Weapon Systems:
Identifying Practical Elements of Human Control, ICRC & SIPRI, June 2020, p. 14: “Fundamental ethical
concerns do appear to be heightened in situations where AWS are used to target humans, and in situations
where there are incidental risks for civilians (though such concerns could also be raised in relation to
inhabited military targets, such as military aircraft, vehicles and buildings).”; ICRC, Ethics and
Autonomous Weapon Systems: An Ethical Basis for Human Control?, 3 April 2018, p. 22: “The
combined and interconnected ethical concerns about loss of human agency in decisions to use force,
diffusion of moral responsibility and loss of human dignity could have the most far-reaching
consequences, perhaps precluding the development and use of anti-personnel autonomous weapon
systems, and even limiting the applications of anti-materiel systems, depending on the risks that
destroying materiel targets present for human life.”
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significant risk that protected civilians and combatants hors de combat may trigger
an AWS strike.
Effectively protecting combatants/fighters who are placed hors de combat
and civilians who are not, or no longer, taking a direct part in hostilities calls for
difficult and highly contextual, conduct-, intent- and causality-related legal
assessments by humans in the context of a specific attack. Two interrelated
challenges make it difficult to envisage how anti-personnel AWS could be used
lawfully under IHL. First, the ways in which a civilian might take part in
hostilities are extremely diverse, as are the ways in which a combatant, or a
civilian taking part in hostilities, may surrender or react to being wounded; a
determination of whether a person is protected against attack, or is a lawful
target, is therefore highly contextual and does not lend itself to being
standardized in a target profile. Second, these legal characterizations can change
quickly, meaning that an assumption about the targetability of persons within an
AWS area of operation made by a commander upon launching an attack are
subject to change before the AWS strikes. The legal protection of persons from
attack varies more easily depending on the circumstances compared to objects
that are military objectives by nature (see section 3.3 below).
In today’s combat situations, increasingly involving fighting in the midst of
urban areas – dynamic and congested places – compliance with the principle of
distinction and rules protecting combatants hors de combat already presents
formidable challenges. The introduction of AWS to target persons can only
increase these challenges. In the view of the ICRC, it is difficult to envisage
realistic combat situations where AWS use against persons would not pose a
significant risk of IHL violations.
ICRC recommendation: Ruling out anti-personnel autonomous weapon systems
In light of ethical considerations to safeguard humanity, and to uphold IHL rules for
the protection of civilians and combatants hors de combat, use of AWS to target
human beings should be ruled out. This would best be achieved through a
prohibition on AWS that are designed or used to apply force against persons.
Such a prohibition is grounded in present practice, where AWS are not yet
used to target humans directly. It also finds support in concerns expressed by many
States, scientists, philosophers, human rights specialists, civil society, and the public
at large, that humans must not delegate life-and-death decisions to machines.
The prohibition of anti-personnel landmines in the Anti-Personnel Mine
Ban Convention provides a precedent for excluding AWS that are triggered by
persons. The recommended prohibition of anti-personnel AWS will draw an
important normative line.

3.3 Addressing concerns raised by other autonomous weapon systems
The use of any AWS must comply with IHL rules aimed at protecting civilians and
civilian objects during the conduct of hostilities, notably, the principle of distinction,
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the prohibitions of indiscriminate and disproportionate attacks and the obligation to
take all feasible precautions in attack. Use of AWS raises humanitarian, legal and
ethical concerns even in situations other than those discussed above and for
which the ICRC recommends a prohibition.
Humanitarian, legal and ethical concerns
AWS use carries a risk that determinations made by the AWS user upon launching
an attack are invalidated by a change of circumstances, including determinations
about whether the objects the AWS will strike are military objectives and about
the proportionality of attack. This risk is heightened, inter alia, when targeting
objects whose legal characterization as military objectives is subject to rapid
change, by a longer duration of an AWS attack, a larger area over which the
AWS operates, a higher number of strikes it can conduct, and a more dynamic,
congested or complex operating environment. Whereas existing AWS are
generally designed and employed in a manner that tries to minimize these risks
and facilitate compliance with IHL, the trends of AWS development identified
in section 2 all point in the direction of increased risk in these respects.
These trends also increase the risk that AWS users would not be in a
position to recognize changed circumstances that warrant the suspension of an
attack, and that they would be unable to intervene in time to prevent adverse
humanitarian consequences and violations of IHL.
Viewed against the backdrop of the evolution of contemporary armed
conflict, including the increase of warfare in urban settings, unfettered AWS
design and use bring significant humanitarian risk and risk of violations of IHL.
Types of measure used to attenuate risks in present practice
Mutually reinforcing humanitarian, legal, ethical and military operational
rationales strictly limit AWS design and use in present practice and provide
examples of the types of limit on AWS needed to allow the exercise of sufficient
human control and judgement over the use of force, and to attenuate the risks
highlighted above. This is done through a combination of technical and
doctrinal limits:
.

Targets pursued with AWS are generally limited to objects whose legal
qualification as a military objective is relatively stable, namely military
objectives by nature, such as projectiles, military radar, or military naval
vessels. The legal determination of whether other objects are military
objectives (e.g. buildings or vehicles can become military objectives if used for
military action by the adversary17) is typically highly dependent on the
circumstances, and can therefore differ between physically similar objects in
the AWS area of operation (e.g. identical vehicles being used by civilians and

17 Art. 52 of Protocol I additional to the Geneva Conventions; ICRC, Customary IHL Study, Rules 7–10,
2005.
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.

.

.

by military) and vary quickly between the launch of an attack and an AWS strike
(e.g. the adversary having stopped using, at the time of the AWS strike, a civilian
vehicle they had been using for military action at the time of the AWS launch).
The use of AWS is generally limited in space, time and scale of force. Limits
pertain to the area within which an AWS may apply force, the duration of
operation, and the scale or number of strikes it may conduct. These limits
aim to enable AWS users to have the necessary situational awareness to
anticipate the effects of an attack and be reasonably certain upon launching
the attack that it will comply with IHL. These limits also reduce the risk that
circumstances may change during an attack and facilitate supervision during
the operation of the AWS.
AWS are generally used in places where civilians and civilian objects are not
present. The higher the number of civilians and civilian objects within the area
where an AWS can apply force, the higher the risk of harm to civilians. First,
civilian objects such as cars or buses might trigger an AWS whose target
profile is meant to capture military jeeps or personnel carriers. Second,
civilians and civilian objects may also be harmed incidentally if they are in or
near a military objective (such as a military jeep or personnel carrier).
These risks can be more easily managed in a situation where civilians and
civilian objects are not present, e.g. on the high seas far from shipping lanes
or fishing areas, or an area from where they can effectively and legitimately
be excluded (e.g. through fencing off a military compound or an air exclusion
zone). By contrast, use of an AWS in a dynamic, congested or complex
civilian environment, such as a city or town, can put civilians at a significant
risk of harm. In such environments, concern about compliance with IHL
rules for the protection of civilians is heightened. So are ethical concerns
about loss of human life as a result of machine processes or calculations in
the use of AWS that accidentally or incidentally endanger persons even if
they are not directly targeted.
AWS are generally used under constant human supervision and with the
option of deactivation. Measures taken in the design and use of AWS
(including the limits discussed above on targets, time and space, scale of force
and situations of use) serve to enable real-time situational awareness and to
safeguard a practical possibility for AWS users to intervene and deactivate an
AWS if need be.

There is a risk that the trends identified in section 2, especially increasing speed,
scale, and reliance on artificial intelligence and machine learning to control the
selection and application of force to targets, will reduce human operators’
capacity to make sense of information received, meaningfully deliberate on their
choices and take timely action in line with humanitarian, legal and ethical
principles. This, in turn, would reduce the prospect of holding AWS operators to
account for harm done and violations of IHL.
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ICRC recommendation: Regulation of other autonomous weapon systems
In light of this analysis, the design and use of AWS that would not be prohibited
should be regulated to avoid harm to civilians and civilian objects, uphold the rules
of IHL and safeguard humanity, including through a combination of legally binding:
.
.
.
.

limits on the types of target, such as constraining them to objects that are
military objectives by nature
limits on the duration, geographical scope and scale of use, including to
enable human judgement and control in relation to a specific attack
limits on situations of use, such as constraining them to situations where
civilians or civilian objects are not present
requirements for human–machine interaction, notably to ensure effective
human supervision, and timely intervention and deactivation.

4. Conclusions and summary of the ICRC’s recommendations to states
In the view of the ICRC, new legally binding rules are urgently needed to address the
humanitarian, legal and ethical concerns raised by AWS that have been highlighted
by many States, civil society and the ICRC.
With a view to supporting current efforts to establish international limits
on AWS that address the risks they raise, the ICRC recommends that States
adopt new legally binding rules. In particular:
1. Unpredictable AWS should be expressly ruled out, notably because of their
indiscriminate effects. This would best be achieved with a prohibition on AWS
that are designed or used in a manner such that their effects cannot be
sufficiently understood, predicted and explained.
2. In light of ethical considerations to safeguard humanity, and to uphold IHL rules
for the protection of civilians and combatants hors de combat, use of AWS to
target human beings should be ruled out. This would best be achieved
through a prohibition on AWS that are designed or used to apply force against
persons.
3. In order to protect civilians and civilian objects, uphold the rules of IHL and
safeguard humanity, the design and use of AWS that would not be
prohibited should be regulated, including through a combination of:
. limits on the types of target, such as constraining them to objects that are
military objectives by nature
. limits on the duration, geographical scope and scale of use, including to
enable human judgement and control in relation to a specific attack
. limits on situations of use, such as constraining them to situations where
civilians or civilian objects are not present
. requirements for human–machine interaction, notably to ensure effective
human supervision, and timely intervention and deactivation.
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Consistent with the ICRC’s long-standing role to prepare the development of IHL,
including specific prohibitions and restrictions on weapons,18 these
recommendations aim to uphold humanitarian principles and strengthen IHL in
response to challenges raised by the application of science and technology
developments to AWS as means and methods of warfare.
In the view of the ICRC, existing IHL rules do not hold all the answers to
the humanitarian, legal and ethical questions raised by AWS. New rules are needed
to clarify and specify how IHL applies to AWS, as well as to address wider
humanitarian risks and fundamental ethical concerns. New legally binding rules
would offer the benefits of legal certainty and stability. The ICRC is concerned
that without such rules, further developments in the design and use of AWS may
give rise to practices that erode the protections presently afforded to the victims
of war under IHL and the principles of humanity.
The ICRC offers its recommendation to all States with a view to supporting
both national policy development and current international efforts to address the
risks posed by AWS, including the work of the CCW GGE to agree aspects of the
normative and operational framework on AWS.
The ICRC is encouraged that many States recognize the need for
international limits on AWS, with many having already called for new legally
binding rules, and others more generally for internationally agreed limits along
similar lines to those proposed by the ICRC. The ICRC also acknowledges that
diverse views remain on where, and in what form, limits on AWS should be
drawn, and that some States consider that national measures are sufficient to
address AWS.
Against this backdrop, the ICRC intends with these recommendations to
contribute to building shared understandings and fostering progress towards the
establishment of effective internationally agreed limits on AWS. The ICRC is
looking forward to further discussion with States on these recommendations,
including to elaborate what exactly would fall under the purview of the proposed
prohibitions and regulations.
Within the scope of its mandate and expertise, the ICRC will continue to
engage with all interested stakeholders and to support initiatives that aim to
contribute to limits on AWS that effectively and in a timely manner address the
concerns it has raised, including efforts within the framework of the CCW to
agree on aspects of the normative and operational framework, such as a political
declaration, common policy standards or good practice guidance. To this end, the
ICRC stands ready to work in collaboration with relevant stakeholders at
international and national levels, including representatives of governments, armed
forces, the scientific and technical community, and industry.

18 K. Lawand and I. Robinson, “Development of Treaties Limiting or Prohibiting the Use of Certain
Weapons: The Role of the International Committee of the Red Cross”, in R. Geiß, A. Zimmermann
and S. Haumer (eds), Humanizing the Laws of War: The Red Cross and the Development of
International Humanitarian Law, Cambridge University Press, June 2017, pp. 141–84.
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I. Introduction
1. The use of weapons in outer space – be it through kinetic or non-kinetic means,
using space- and/or ground-based weapon systems – could have significant impacts
This position paper is available in the six United Nations languages at: https://www.icrc.org/en/document/
potential-human-cost-outer-space-weaponization-ihl-protection.
© ICRC 2021. Published by Cambridge University Press on behalf of the ICRC.
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on civilians on earth. This is because technology enabled by space systems permeates
most aspects of civilian life, making the potential consequences of attacks on space
systems a matter of humanitarian concern.
2. This matter is of direct relevance to the issues outlined in Resolution 75/36
“Reducing space threats through norms, rules and principles of responsible
behaviours” adopted by the United Nations (UN) General Assembly on 7
December 2020 (hereinafter “the Resolution”). The Resolution notably:
.

.

“[e]ncourages Member States to study existing and potential threats and
security risks to space systems, including those arising from actions,
activities or systems in outer space or on Earth, characterize actions and
activities that could be considered responsible, irresponsible or threatening
and their potential impact on international security, and share their ideas
on the further development and implementation of norms, rules and
principles of responsible behaviours and on the reduction of the risks of
misunderstanding and miscalculations with respect to outer space;”1
“[r]equests the Secretary-General … to seek the views of Member States on
the issues … and to submit a substantive report, with an annex containing
these views, to the General Assembly … for further discussion by Member
States”.2

3. In line with its humanitarian mission and mandate, the International Committee
of the Red Cross (ICRC) submits this position paper to the Secretary-General to
contribute its expertise to the discussion. The paper lays out the potential human
cost of the use of weapons in outer space (section II) and the existing limits to
such use under international law (section III).3 It concludes with
recommendations that States and the Secretary-General’s report are invited to
consider in this regard (section IV).

II. Potential human cost of the use of weapons in outer space
4. The human cost of using weapons in outer space that could disrupt, damage, destroy
or disable civilian or dual-use space objects is likely to be significant. For example:
.

Critical civilian infrastructure needed for health care, transportation,
communications, energy and trade is increasingly dependent on space
systems. These space systems are often “dual use”, i.e. they perform both
military and civilian functions. For instance, global navigation satellite
systems (e.g. GPS, Beidou, Galileo and GLONASS) play an essential role in
civilian transport systems, such as air traffic controls and maritime shipping.

1
2
3

UN General Assembly, UN Doc. A/RES/75/36, 7 December 2020, para. 5.
Ibid. para. 6.
It is acknowledged that military operations against ground-based components of such space systems
would also have humanitarian consequences and raise issues under international humanitarian law
(IHL). However, they are not discussed in this paper.
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.

.

They are also crucial for precise time synchronization of critical civilian
infrastructure, such as global communication networks, banking systems,
financial markets and power grids. These systems may also be used by the
military, which could make them military objectives in specific circumstances.
Disabling or damaging such satellites, through kinetic or non-kinetic means,
could have wide-reaching consequences for civilians on earth.
Space objects, particularly weather, communication, navigation, and earth
observation/imaging satellites, contribute to every phase of humanitarian
work, from needs assessment to emergency relief delivery, from early recovery
to disaster and conflict risk reduction. Communication satellites enable first
responders, medical personnel and humanitarian workers to communicate in
times of natural disaster or armed conflict, when mobile phone networks and
internet services may be dysfunctional. Weather satellites provide timesensitive information to prevent or mitigate the impacts of severe weather
events such as hurricanes. Navigation satellites can support logistics and provide
low-cost and accurate real-time location tracking for personnel and large
equipment necessary for the delivery of humanitarian assistance. And, earth
observation satellites offer unique information and imagery for emergency
mapping, risk assessment, and planning and implementation of humanitarian
operations. Accordingly, disruption of satellite services would hinder the delivery
of humanitarian and emergency relief.
Lastly, space debris is already a growing concern. Physically damaging or
destroying space objects could generate a huge amount of such debris, which
may continue to travel in the orbits in which it is produced for decades or
more. Given the speed at which it travels, it could damage or destroy in an
unpredictable manner other space objects that support safety-critical civilian
activities and essential civilian services on earth. Such risks are growing owing
to the increased congestion in orbit, partly as a result of the increased launch
of new satellites, including commercial satellites, in recent years. The use of
weapons in space could multiply such risks exponentially.

5. The exact scope of the consequences of using weapons to disrupt, damage, destroy
or disable space objects is uncertain and merits further analysis. In any case, if
activities and services that are critical for civilians’ safety or essential to their
survival rely on space objects, the use of weapons affecting these objects entails a
risk of significant human cost on earth.

III. Existing limits under international law on the use of weapons
and other military activities in outer space
6. Military use of space and space objects has been an integral part of contemporary
warfare for several decades. For example, armed forces rely on satellite navigation
systems to enable precision navigation and targeting; on satellites to enable global
communications, including for command and control; and on space-based
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monitoring systems that allow advance warnings of missile attacks, surveillance and
reconnaissance.
7. As the role of space systems in military operations during armed conflict
increases, the likelihood of these systems being targeted, whether it be their
ground or space components or the link between them, also increases, with the
potentially significant consequences for civilians described above. Possible threats
to space systems include electronic warfare, cyber attacks, directed energy attacks
and orbital-based and ground-based anti-satellite weapons.
8. Whatever military activities take place in outer space, they are constrained by
existing international law, as the Resolution notably recalls.4 Relevant
international law includes:
.

The Outer Space Treaty,5 which recognizes the common interest of all mankind
in the progress of the exploration and use of outer space for peaceful purposes.
Its Article IV prohibits the placement in orbit of objects carrying nuclear
weapons or other weapons of mass destruction, the instalment of such
weapons on celestial bodies and the stationing of such weapons in outer space
in any other manner. The treaty also forbids the establishment of military
bases, installations and fortifications, the testing of any type of weapons and
the conduct of military manoeuvres on celestial bodies, and requires that the
moon and other celestial bodies be used exclusively for peaceful purposes.
The UN Charter, which governs the lawfulness of the resort to force between
States and prohibits the threat or use of force, except as authorized by the
UN Security Council under Chapter VII and in self-defence under Article 51.
The UN Charter also mandates Member States to settle their international
disputes by peaceful means.
International humanitarian law (IHL), also known as the law of armed conflict
or jus in bello, which, inter alia, establishes rules on the conduct of hostilities
with the aim of limiting, for humanitarian reasons, the effects of armed
conflict.6 It includes, in particular, the principle of distinction, the prohibition
of indiscriminate and disproportionate attacks, and the obligation to take all
feasible precautions to avoid, or at least to minimize, incidental civilian
harm.7 In the ICRC’s view, these rules apply not only to kinetic operations

.

.

4
5
6

7

UN General Assembly, UN Doc. A/RES/75/36, 7 December 2020, preamble and para. 1.
Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space,
including the Moon and other Celestial Bodies (1967), adopted by UN General Assembly Resolution
2222 (XXI), 19 December 1966.
The applicability of IHL in outer space is confirmed by Article III of the Outer Space Treaty, which
requires States to “carry on activities in the exploration and use of outer space … in accordance with
international law”. International law includes IHL. See also International Court of Justice, Legality of
the Threat or Use of Nuclear Weapons, Advisory Opinion, 8 July 1996, para. 86.
IHL rules on the conduct of hostilities are found primarily in the 1977 Protocols additional to the Geneva
Conventions of 1949, as well as in customary law. The latter rules govern the choice of means and methods
of warfare, however and wherever used; see Jean-Marie Henckaerts and Louise Doswald-Beck, Customary
International Humanitarian Law, ICRC/Cambridge University Press, 2005, in particular Rules 1 to 24:
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul. For the purposes of applying these rules,
an “attack” is defined by IHL as an act of violence against the adversary, whether in offence or in
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against space objects, but also to non-kinetic operations that would disable space
objects without necessarily damaging them physically. When assessing the
lawfulness of such attacks, all foreseeable direct and indirect incidental harm
or damage to civilian objects must be considered, including when targeting a
dual-use space object. The risk of creating debris and its indirect effects, as
discussed in section II of this paper, should also be considered when applying
these rules.8 IHL also prohibits weapons that are of a nature to cause
superfluous injury or unnecessary suffering and that are indiscriminate by
nature, as well as a number of specific types of weapon.
9. It is important to emphasize that IHL applies to any military operations conducted
in the context of an armed conflict, including those occurring in outer space,
regardless of whether the resort to force that triggered the armed conflict is lawful
under the UN Charter (jus ad bellum). IHL does not legitimize the use of force in
outer space nor its militarization or weaponization. Despite the long-term desire of
the international community to free outer space “from an arms race and conflict”,
as is reiterated in the Resolution,9 in the event of armed conflict the sole aim of
IHL is to preserve a measure of humanity, notably to protect civilians.
10. The International Court of Justice has recalled that the established principles and
rules of IHL applicable in armed conflict apply “to all forms of warfare and to all
kinds of weapons, those of the past, those of the present and those of the
future”.10 In this respect, States party to the 1977 Additional Protocol I are
required to review the legality of any new space weapon, means or method of
warfare that they decide to develop or acquire – be it kinetic or not, space based
or ground based – to ensure that its employment complies with IHL and other
relevant rules of international law, including the Outer Space Treaty.11 All States
have an interest in doing so to ensure that their armed forces are capable of
conducting hostilities in accordance with their international obligations.12

IV. Conclusions and recommendations
11. While space objects have been employed for military purposes since the dawn of
the space era, the weaponization of outer space would increase the likelihood of
hostilities in outer space, with potentially significant impacts for civilians on
defence; see Additional Protocol I (1977), Article 49(1). It is important to note that the notion of “attack”
under IHL is distinct from that of “armed attack” under Article 51 of the UN Charter.
8 For a detailed explanation of how IHL rules on the conduct of hostilities apply to the use of weapons in
outer space, see ICRC, International Humanitarian Law and the Challenges of Contemporary Armed
Conflicts, ICRC, Geneva, 2019, pp. 33–34.
9 UN General Assembly, UN Doc. A/RES/75/36, 7 December 2020, para. 3.
10 International Court of Justice, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 8 July
1996, para. 86.
11 Additional Protocol I (1977), Article 36.
12 ICRC, A Guide to the Legal Review of New Weapons, Means and Methods of Warfare: Measures to
Implement Article 36 of Additional Protocol I of 1977, ICRC, Geneva, 2006, p. 1.
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earth. In this respect, the ICRC recommends that future national and multinational
discussions and processes acknowledge:
.
.

the potentially significant human cost for civilians on earth of the use of
weapons in outer space
the protection afforded by the IHL rules that restrict belligerents’ choice of
means and methods of warfare, including in outer space, on the
understanding that acknowledging the applicability of IHL neither legitimizes
the weaponization of or hostilities in outer space, nor in any way encourages
or justifies the use of force in outer space.

12. In particular, it would be beneficial for States to consider including in the study
of “existing and potential threats and security risks to space systems”13 the potential
humanitarian consequences of the weaponization of and use of weapons in outer
space on civilian populations on earth. It is notably critical to consider in this
respect the harmful impacts of directly or incidentally disrupting, damaging,
destroying or disabling satellites that support safety-critical civilian activities and
essential civilian services on earth.
13. For the protection of the civilian population and civilian infrastructure, the ICRC
believes that any “common understanding of how best to act to reduce threats to
space systems”14 among States should include recognizing that military
operations in outer space do not occur in a legal vacuum but are constrained by
existing law, notably the Outer Space Treaty, the UN Charter and IHL, including
prohibitions and limitations on the use of certain weapons, means and methods
of warfare.
14. As with the development of any new means or methods of warfare, the
weaponization of outer space is not inevitable but a choice. States may decide to
set limits in this regard for a range of reasons, including humanitarian ones.
Nothing prevents States from agreeing on additional rules to prohibit or limit
specific military activities or weapons in outer space, as they did in the Outer
Space Treaty, in light of the risks of significant civilian harm. This includes the
further development of “norms, rules and principles of responsible behaviours” to
reduce space threats, as referred to in the Resolution.15 If new norms, rules and
principles of responsible behaviours are developed, they must be consistent with
and should build on and strengthen the existing legal framework.
15. The ICRC is grateful for the opportunity to share its views through this position
paper. It also stands ready to lend its expertise to any future discussion on this
matter, as States deem appropriate.

13 UN General Assembly, UN Doc. A/RES/75/36, 7 December 2020, para. 5.
14 Ibid. para. 3.
15 Ibid. para. 5.
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