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Optional Protocol on the involvement of children in armed
conflict to the Convention on the Rights of the Child
by DANIEL HELLE

Pursuant to five sessions held in preceding years and two weeks
of negotiations in the period of 10-21 January 2000, the Inter-
Sessional Open-Ended Working Group of the United Nations Human
Rights Commission adopted the text of Draft Optional Protocol to
the Convention on the Rights of the Child on the involvement of
children in armed conflict.1 It was formally presented to the
Commission on Human Rights in April 2000, and will be forwarded
through ECOSOC to the General Assembly for formal adoption in
June 2000. The Draft Protocol will thereafter be open to ratification,
and will enter into force three months after it has been ratified by ten
States.

The present paper provides a brief overview of the background
to the development of the new Protocol, and examines the first four
articles contained therein in the light of other provisions of inter-
national law and the position adopted by the International Red Cross
and Red Crescent Movement. These four articles set out the main
substantive standards regulating the recruitment and participation of
children in hostilities, while the remaining provisions can be consid-
ered as dealing more with measures of implementation or procedural
issues.

DANIEL HELLE is a member of the Legal Division of the International Committee
of the Red Cross.
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Background

Aside from the general protection provided to children through
general human rights and humanitarian law instruments, children are
also entitled to the protection provided by the 1989 Convention on
the Rights of the Child (CRC).This instrument has been ratified by
nearly all States in the world.2 Of particular relevance to the protection
of children affected by armed conflict is Article 38 of the Convention,
which stipulates that:

1. States Parties undertake to respect and to ensure respect
for rules of international humanitarian law applicable to them in
armed conflicts which are relevant to the child.

2. States Parties shall take all feasible measures to ensure
that persons who have not attained the age of 15 years do not
take a direct part in hostilities.

3. States Parties shall refrain from recruiting any person
who has not attained the age of 15 years into their armed forces.
In recruiting among those persons who have attained the age of
15 years but who have not attained the age of 18 years, States
Parties shall endeavour to give priority to those who are oldest.

4. In accordance with their obligations under international
humanitarian law to protect the civilian population in armed con-
flicts, States Parties shall take all feasible measures to ensure protec-
tion and care of children who are affected by an armed conflict.
From the very start, Article 38 was subject to considerable criti-

cism, for two reasons. First, it is the only provision of the Convention
departing from the general age limit of 18 years, in spite of the fact that
it deals with one of the most dangerous situations that children can be
exposed to armed conflict. Second, with respect to the prohibition
against recruitment and participation, it largely confined itself to repeat-
ing Article 77 of Protocol I additional to the Geneva Conventions,
applicable in international armed conflict. In so doing, it not only
brought nothing new, but could also detract attention from the stronger

iText reproduced on pp. 810 (in French) 2 Exception: Somalia and the United States

and on pp. 817 (in English). of America.
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standard contained in Protocol II additional to the Geneva
Conventions, which provides a more absolute and comprehensive pro-
hibition for non-international armed conflict.3 Against this background,
and in line with a growing awareness and concern within the inter-
national community of the severe plight of children affected by armed
conflict, an initiative was taken within the United Nations system only a
few years after the entry into force of the CRC to raise the minimum
age for recruitment and participation in hostilities to 18 years.

This initiative was largely in common with the position adopted
by the International Red Cross and Red Crescent Movement, which
in 1993 initiated the development of a plan of action aimed at devel-
oping further the Movement's existing activities in favour of children.4

The 1995 Plan of Action enounces two commitments, the first of
which is "to promote the principle of non-recruitment and non-par-
ticipation in armed conflict of children under the age of 18 years".5

That same year, the 26th International Conference of the Red Cross

3 Protocol additional to the Geneva

Conventions of 12 August 1949, and relating

to the Protection of Victims of Non-Inter-

national Armed Conflicts, Art. 4 (excerpts):

Article 4 - Fundamental Guarantees

3. Children shall be provided with the care

and aid they require, and in particular: (...)

(c) children who have not attained the age

of fifteen years shall neither be recruited in

the armed forces or groups nor allowed to

take part in hostilities (...).

4 The Plan of Action was prepared on the

basis of a consultative process within and out-

side the Movement, and endorsed by the

Council of Delegates in 1995.

5 The second commitment is "to take con-

crete action to protect and assist child victims

of conflict". Six objectives with corresponding

tasks are outlined to implement these com-

mitments.

As regards the first commitment, National

Societies are inter alia asked to persuade

their governments to promote this idea inter-

nationally and to adopt appropriate national

legislation. The ICRC and the International

Federation are requested to supply National

Societies with relevant documents, to make

their view known in international fora and to

actively participate in the UN Working Group

established to draft an Optional Protocol to

the Convention on the Rights of the Child.

Other objectives are to identify children at risk

of becoming soldiers and provide them with

alternative activities, and to raise awareness

in society not to allow children to join armed

forces or groups.

The components of the Movement are also

asked to address psycho-social as well as

physical needs of children. Separate sets of

suggestions are made for children living with

families and those who are unaccompanied.

Finally, the Plan of Action contains the

requests to advocate in favour of children who

participated in armed conflict in order to make

society and the local community accept these

children.
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and Red Crescent in a resolution recommended "that parties to con-
flict take every feasible step to ensure that children under the age of
18 years do not take part in hostilities".6

Along with many other organizations and States, the ICRC
expressed support for the development of an optional protocol to the
CRC. It has made its view known in international fora (through state-
ments at the UN Commission on Human Rights and the General
Assembly) and has participated actively in the drafting process, notably
by preparing a comprehensive document presenting the position of
the ICRC on some of the key issues under consideration.7

Content and evaluation of some core provisions of the
Optional Protocol
The content of some provisions of the Optional Protocol is pre-

sented below, together with a brief analysis and evaluation of the issues
addressed.

Article 1

States Parties shall take all feasible measures to ensure that members of

their armed forces who have not attained the age of 18 years do not take

a direct part in hostilities.

This must be considered as the most important provision of the
new draft Protocol. The raising of the age limit for participation in
hostilities from 15 to 18 years represents a clear improvement of the
present protection provided by international law, and reinforces the
current trend to shield all children from the horrors of armed conflict,
and in particular from participation in hostilities. Other instruments
reflecting this trend are the 1990 African Charter on the Rights and
Welfare of the Child and the 1999 International Labour Organisation
Convention (182) on the Prohibition of and Immediate Action for the
Elimination of the Worst Forms of Child Labour.

6 Resolution 2 C.(d), reprinted in IRRC, 7 See UN Doc. E/CN.4/1998/WG.13/2

No. 310, January-February 1996, p. 63. — Rele- (paras 53-105).

vant parts of this resolution have been

included in preambular para. 9 of the draft

Optional Protocol.
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In practical terms, the new standard should also help prevent the
participation by children under the age of 15 years in hostilities, for
whereas military commanders might have claimed in the past that
such children in their ranks were in fact 15 years old, and only looked
younger than their real age (for instance owing to long-term mal-
nutrition), it will at least be evident hereafter that they are not
18 years old.

As regards the scope of the obligation contained in Article 1, two
weaknesses must, however, be noted. The first relates to the nature of
the obligation imposed on States, which is one of conduct rather than
of result. According to the provision, States have a duty to "take all
feasible measures to ensure" that participation of children does not
occur, a wording which is largely in common with the corresponding
text of Protocol I additional to the Geneva Conventions.8 It would
have provided children with better protection if States had undertaken
to "take all necessary measures" to this end or, even better, if they had
a duty to "ensure" that such participation does not take place. It is to
be hoped that the Committee on the Rights of the Child will apply a
strict interpretation when reviewing whether States have indeed taken
all "feasible measures" towards the stated objective.

The second weakness lies in the extent of the protection pro-
vided to children against being involved in hostilities. According to the
provision, they are protected against taking "direct part in hostilities".
As noted above, this text is weaker than the corresponding clause in
Additional Protocol II, which precludes any participation by simply
stipulating that children shall not be allowed to "take part in hostilities".

The scope of this article does not allow for a detailed review of
various legal terms utilized to designate and distinguish between vari-
ous forms of participation in hostilities. Nonetheless, the following
examples of indirect participation in hostilities, which the new Proto-

8 Protocol I, Art. 77, para 2: into their armed forces. In recruiting among

The Parties to the conflict shall take all those persons who have attained the age of

feasible measures in order that children who fifteen years but who have not attained the

have not attained the age of fifteen years do age of eighteen years the Parties to the con-

not take a direct part in hostilities and, in par- flict shall endeavour to give priority to those

ticular, they shall refrain from recruiting them who are oldest.
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col does not seem to prohibit — namely "to participate in military
operations such as gathering information, transmitting orders, trans-
porting ammunition and foodstuffs, or acts of sabotage"9 — should
serve to demonstrate that children may still be exposed to considerable
dangers on the battlefield even after the Protocol has entered into
force. Needless to say, the involvement of children in such activities on
the front line puts them at serious risk of physical injury and emo-
tional trauma, which may often not be much less than if they were to
take "direct part" in hostilities.

It may be noted that an alternative wording, inspired by the
Rome Statute of the International Criminal Court, would have pro-
vided considerably better protection. However, it failed to achieve
consensus in the Working Group and thus was not retained.10

Article 2

States Parties shall ensure that persons who have not attained the age of

18 years are not compulsorily recruited into their armed forces.

The raising of the age limit from 15 to 18 years for compulsory
recruitment also represents a clear improvement of the present situa-
tion.The current protection provided by Article 38, paragraph 3, of the
Convention on the Rights of the Child and Article 77, paragraph 2, of

9 Examples taken from Y. Sandoz/C. Swin- such as scouting, spying, sabotage and the

arski/B. Zimmermann (eds), Commentary use of children as decoys, couriers or at

on the Additional Protocols of 8 June 1977, military checkpoints. It would not cover activ-

ICRC/Martinus Nijhoff Publishers, Geneva, ities clearly unrelated to the hostilities such

1987, para. 4557 (on Protocol II, Art. 4) as food deliveries to an airbase or the use of

10 The alternative wording reads in rele- domestic staff in an officer's married accom-

vant parts "shall not be used (...) to actively modation. However, use of children in a direct

take part in hostilities". support function such as acting as bearers to

The ICC Statute lists among the war crimes take supplies to the front line, or activities at

"Conscripting or enlisting children under the the front line itself, would be included within

age of fifteen years (...) or using them to par- the terminology." See Michael Cottier, in Otto

ticipate actively in hostilities". The under- Triffterer (ed.), Commentary on the Rome

standing under which delegations eventually Statute of the International Criminal Court:

adopted "using" and "participate actively" in Observers' Notes, Article by Article, Nomos

Rome was "in order to cover both direct par- Verlagsgesellschaft, Baden-Baden, p. 261,

ticipation in combat and also active participa- with further references,

tion in military activities linked to combat
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Additional Protocol I against forced recruitment of children between
15 and 18 years of age is weak, since States Parties "shall endeavour"
only to give priority to those who are oldest.

Article 2 constitutes an important corollary to the prohibition
against participation in hostilities. Indeed, wherever children have been
recruited and have received military training, it will be tempting to
make use of their skills in the event of conflict, particularly if they are
incorporated in regular military units and the crisis is of such a scale
that every available capacity is required. To preclude the presence of
children in military units is therefore an important safeguard to avoid
their involvement in hostilities.

It has on occasion been contended that according to inter-
national humanitarian law, a child is deemed to be a person under the
age of 15 years, and even that it would be contrary to this body of law
to consider a person under the age of 18 years as a child. It is rightly
observed that international humanitarian law, unlike human rights law,
does not contain any definition of children, a fact that is attributable to
the lack of a common understanding among delegates during earlier
negotiations on the relevant age limit. In order to reach a consensus
among them, any specification as regards the age limit was therefore
omitted in the various legal instruments.

It would be wrong, however, to deduce from existing humani-
tarian law that it precludes considering persons above the age of
15 years as children. It may be noted, for instance, that the Fourth
Geneva Convention utilizes a variety of age limits when providing
special protection for children, depending on the specific needs that
the law seeks to address in different contexts. Thus, the provisions
range from new-born babies (maternity cases), children under the age
of seven years (prescribing access for them and their mothers to hospi-
tal and safety zones), 12 years (wearing of identity discs to preserve
their identity in case they are separated from their parents, for instance
as a result of bombardment and flight), 15 years (for instance for the
provision of relief supplies and child welfare facilities), to 18 years
(protection against compulsory labour and against the death penalty).

On a textual basis, it can be observed that when the law uses
terms like "children under 15", this implies that there are also children
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over 15. As regards preferential treatment for children above that age,
the law uses terms such as "persons under 18 years of age". This word-
ing avoids the implication that there are children over the age of 18,
but does not rule out considering persons below that age as children.
Furthermore, Article 77 of Protocol I, entitled "Protection of chil-
dren", includes the protection of persons under 18 years of age.
Similarly, the Commentary on the Fourth Geneva Convention pub-
lished by the ICRC lists the provisions specific to persons under the
age of 18 years among the provisions prescribing preferential treatment
for children.11

When the term "children" is being utilized in a provision with-
out any age specification, the relevant age must accordingly in each
specific case be determined in the light of the interest protected, and
the conclusion reached will be relevant for the specific provision being
examined only. To adopt a general notion of "child" in the absence of
a definition, as being relevant only those under 15 years of age, would
be detrimental to the interest of the child and thus not in conformity
with the spirit underlying international humanitarian law.12

Article 3

i. States Parties shall raise the minimum age in years for the voluntary

recruitment of persons into their national armed forces...

3. States Parties which permit voluntary recruitment into their national

armed forces under the age of 18 shall maintain safeguards to ensure

(...)that:
such recruitment is genuinely voluntary (...) is done with the

informed consent...;

such persons provide reliable proof of age...

5. The requirement to raise the age in paragraph 1 does not apply to

schools operated by or under the control of the armed jorces of the States

Parties..."

u Jean S. Pictet (ed.), Commentary, Geneva 12 For a brief overview of the protection

Convention relative to the Protection of provided to children and as an example of

Civilian Persons in Time of War, iCRC, Geneva, a provision-specific interpretation, ibid., ad

1958, pp. 284 ff. (ad Art. 50). Art. 50, para. 1.
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This provision raises the minimum age for voluntary recruitment
by at least one year, in accordance with the declaration to be submitted
by States when becoming party to the new Protocol. In other words, the
minimum age for voluntary recruitment would hereafter be 16 years.

While raising the present age limit of 15 years is in itself a wel-
come development, Article 3 also weakens considerably the protec-
tion provided by Article 2, and in fact the entire Protocol.This is so, in
particular, because it may be difficult to determine in practice whether
child soldiers have been voluntarily recruited or not.

The safeguards that have been included to ensure that recruit-
ment is indeed voluntary, and that no child under the minimum age is
recruited, are positive features of the provision, but may be difficult to
implement in practice. For instance, in a number of developing coun-
tries affected by armed conflict it may be questionable whether the
requirement to provide "reliable proof of age" can be satisfied, given
that birth registration systems often hardly exist there.

In addition, the protection provided by the first paragraphs of
Article 3 suffers from an important exception, since the requirement
to raise the age for voluntary recruitment does not apply to schools
operated by or under the control of the armed forces. The lower age
set for voluntary recruitment and the exemption made for military
schools were motivated by many delegations as being necessary to
secure a sufficient number of applicants, possessing the required pro-
file, for the needs of their national armies. In this regard, it was empha-
sized that a system based on voluntary service by persons under
18 years was preferable to a system of compulsory service for those
above that age, and that military schools often represent one of the few
available opportunities for youths living in poor countries to acquire a
higher education.

While such concerns are understandable, it would have been
desirable for voluntary recruitment and military education to have
been secured through alternative means, for instance by providing
career prospects and military instruction through institutions which
were not considered as an integral part of the State's armed forces. The
wording of the provision allows for the possibility of circumventing
the age limits set for recruitment, as well as for considering such pupils
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as members of the armed forces, and thus as military targets. Evidently,
this departure from the "straight 18" objective, which was pursued by
many other delegations, seriously weakens the prospects of preserving
children from being involved in armed conflict in the future.

Article 4

1. Armed groups, distinct from the armed forces of a State, should not,

under any circumstances, recruit or use in hostilities persons under the age

of18 years.

2. States Parties shall take all feasible measures to prevent such recruit-

ment and use, including the adoption of legal measures necessary to pro-

hibit and criminalize such practices.

3. The application of the present article under this Protocol shall not affect

the legal status of any party to an armed conflict.

According to this provision, non-State entities are not allowed to
recruit children, whether forcibly or voluntarily, nor to let them par-
ticipate in hostilities, be it in a direct or indirect manner.

The provision is positive in that it indicates the willingness of
States to regulate the behaviour of non-State entities, and thus also to
address situations of non-international armed conflict. The ICRC
strongly supported including the issue of non-State entities in the new
Protocol, given that the involvement of children in non-international
armed conflicts is just as deadly and traumatizing for the children con-
cerned as in international ones. The fact that the presence of child sol-
diers seems to be particularly widespread in internal armed conflicts
also underscores the need to address these situations.

However, Article 4 has been drafted in a way which leaves
doubts as to how effective it will be to prevent the recruitment and
participation of children in situations of internal armed conflict,
mainly because the wording "should not", as opposed to "shall not",
seems to impose a moral, as opposed to a legal, obligation under inter-
national law. In this regard, the wording chosen seems to be motivated
by the concern of many States not to depart from the classical
approach of international human rights law, according to which the
broad rule is that only States have an obligation under human rights
law, whereas the behaviour of non-State entities is to be regulated by
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domestic law.13 However, the criminal repression under domestic law
which Article 4 provides for is likely to have little deterrent effect.
First, because those who take up arms against the lawful government
of a country already expose themselves to the most severe penalties of
the law, so that a threat of (additional) penal sanctions for recruiting
minors may be of only marginal concern, and second, because the
capacity of governments to enforce their domestic law is very limited
in many contemporary situations of non-international armed conflict.

Notwithstanding the concern of governments not to add to any
confusion as to the subjects responsible under international human
rights law, it seems that it would have been feasible to provide for a
direct legal obligation of non-State entities under the new Protocol.
One possibility would have been to define recruitment and use in hos-
tilities of persons under the age of 18 years as a crime under interna-
tional law. Another would have been to incorporate part of interna-
tional humanitarian law in the Protocol, so that the legal responsibility
of non-State entities was limited to situations of armed conflict (this
could have been done, for instance, by drafting a text such as "In situ-
ations covered by common Articles 2 and 3 to the Geneva Conven-
tions, persons under the age of 18 years shall neither be recruited into
the armed forces or other armed groups, nor allowed to take part in
hostilities"). It may be argued in this regard that Article 38 already rep-
resents a partial incorporation of international humanitarian law, and
that the Protocol's subject-matter — armed conflict — would have
justified this approach. Nonetheless, States were not prepared to take
this step during the negotiations. The text therefore remains in line
with traditional human rights law, a legal regime that is less suitable
than humanitarian law (which is also legally binding on non-State
entities) would have been to address the problems concerned.

Lastly, another cause for doubts as to the effectiveness of Ar-
ticle 4 is the fact that the obligation imposed on non-State entities dif-
fers from, and is wider than, that imposed on States.The provision may

13 Examples of international instruments on the Prevention and Punishment of the

providing for the explicit responsibility of pri- Crime of Genocide,

vate individuals include the 1949 Convention
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perhaps be useful as a basis for advocacy vis-a-vis armed groups, but
they may also consider the Optional Protocol as containing a "double
standard" and consequently that the moral force of the norm imposed
upon them is weak. Accordingly, it is uncertain whether non-State
entities will feel bound by and thus respect the provision. It may be
observed in this regard that humanitarian law has always been based on
the premise of equal obligations on all sides, and that this argument is
often put forward when seeking to induce parties to conflict to imple-
ment the law.

Concluding comments
In view of the tragic situation of children affected by armed

conflicts, and in particular the all too frequent cases where they have
been coerced or allowed to take part in hostilities, the development of
an optional protocol to the Convention on the Rights of the Child is
a welcome initiative.

Evidently, the draft is not as strong as many would have hoped, or
indeed is considerably weaker, and it is to be hoped that the
Committee on the Rights of the Child will compensate for some of
the shortcomings of the text by making a strict interpretation of it. It is
promising in this respect that the Committee seems to be of the opin-
ion that the CRC applies as a whole to all children, so that for instance
the best interest of the child, the right to life and the right to respect for
family life will also apply to children who are at risk of being recruited
or of participating in hostilities, or have been in that plight.

Despite the weaknesses noted above, the new Protocol does rep-
resent an undeniable progress and serves to consolidate existing inter-
national law on the protection of children against recruitment and
participation in hostilities. It is worth noting that the Protocol imposes
a duty on States to take measures to ensure not only the effective
implementation of the provisions discussed above, but also the demo-
bilization of child soldiers and their rehabilitation and reintegration
into society. It furthermore provides for international assistance to this
end, which may often be required for effective implementation of the
Protocol. Indeed, armed conflicts often result in devastated societies in
which children at risk may be tempted to join armed forces or armed
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groups as a source of income and respect, and which can do little to
restore them to a normal life unless specific assistance is given for that
purpose.

In conclusion, it is to be hoped that the new Optional Protocol
will rapidly be universally ratified, as the 1989 Convention on the
Rights of the Child almost has been already, and will help in future to
effectively address the plight of children caught up in war.
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Projet de Protocole facultatif a la Convention relative aux droits de
I'enfant, concernant ['implication d'enfants dans les conflits armes

Les Etats Parties au present Protocole,

Encourages par l'appui considerable recueilli par la Convention
relative aux droits de I'enfant, qui denote une volonte generale d'ceu-
vrer pour la promotion et la protection des droits de I'enfant,

Reaffirmant que les droits des enfants doivent etre specialement
proteges et lancant un appel pour que la situation des enfants, sans dis-
tinction, soit sans cesse amelioree et qu'ils puissent s'epanouir et etre
eduques dans des conditions de paix et de securite,

Troubles par les effets prejudiciables et etendus des conflits armes
sur les enfants et leurs repercussions a long terme sur le maintien d'une
paix, d'une securite et d'un developpement durables,

Condamnant le fait que des enfants soient pris pour cible dans des
situations de conflit arme ainsi que les attaques directes de lieux proteges
par le droit international, notamment des endroits ou se trouvent
generalement de nombreux enfants, comme les ecoles et les hopitaux,

Prenant acte de l'adoption du Statut de la Cour penale Interna-
tionale, qui inclut en particulier parmi les crimes de guerre, dans les
conflits armes tant internationaux que non internationaux, le fait de
proceder a Ja conscription ou a l'enrolement d'enfants de moins de
15 ans dans les forces armees nationales ou de les faire participer
activement a des hostilites,

Considerant par consequent que pour renforcer davantage les
droits reconnus dans la Convention relative aux droits de I'enfant, il
importe d'accroitre la protection des enfants contre toute implication
dans les conflits armes,

Notant que l'article premier de la Convention relative aux droits
de I'enfant specifie qu'au sens de ladite Convention, un enfant s'en-
tend de tout etre humain age de moins de 18 ans, sauf si la majorite est
atteinte plus tot en vertu de la legislation qui lui est applicable,

Convaincus que l'adoption d'un protocole facultatif se rapportant
a la Convention, qui releverait l'age minimum de l'enrolement

Source: E/CN.4/2000/74, 27 mars 2000.
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eventuel dans les forces armees et de la participation aux hostilites,
contribuera effectivement a la mise en oeuvre du principe selon lequel
Finteret superieur de l'enfant doit etre une consideration primordiale
dans toutes les decisions le concernant,

Notant que la vingt-sixieme Conference internationale de la
Croix-Rouge et du Croissant-Rouge tenue en decembre 1995 a
recommande, notamment, que les parties a un conflit prennent toutes
les mesures possibles pour eviter que des enfants de moins de 18 ans ne
prennent part aux hostilites,

Se felicitant aussi de Fadoption par consensus, en juin 1999, de la
Convention No 182 (1999) de FOrganisation internationale du Travail
concernant l'interdiction des pires formes de travail des enfants et Faction
immediate en vue de leur elimination, qui interdit l'enrolement force ou
obligatoire des enfants en vue de leur utilisation dans des conflits armes,

Condamnant avec une profonde inquietude l'enrolement,
l'entrainement et Futilisation — en deca et au-dela des frontieres na-
tionales — d'enfants dans les hostilites par des groupes armes distincts
des forces armees d'un Etat, et reconnaissant la responsabilite des per-
sonnes qui recrutent, forment et utilisent des enfants a cet egard,

Rappelant Fobligation pour toute partie a un conflit arme de se
conformer aux dispositions du droit international humanitaire,

Soulignant que le present Protocole est sans prejudice des buts et
principes de la Charte des Nations Unies, notamment FArticle 51, et
des normes pertinentes du droit humanitaire,

Tenant compte du fait que des conditions de paix et de securite
fondees sur le respect integral des buts et principes de la Charte des
Nations Unies et le respect des instruments relatifs aux droits de
Fhomme applicables sont essentiels a la pleine protection des enfants, en
particulier pendant les conflits armes et sous une occupation etrangere,

Conscients des besoins particuliers des enfants qui, en raison de
leur situation economique et sociale ou de leur sexe, sont particuliere-
ment vulnerables a l'enrolement ou a Futilisation dans des hostilites en
violation du present Protocole,

Conscients egalement de la necessite de prendre en consideration
les causes economiques, sociales et politiques profondes de la partici-
pation des enfants aux conflits armes,
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Convaincus de la necessite de renforcer la cooperation interna-
tionale pour assurer la readaptation physique et psychosociale et la
reinsertion sociale des enfants qui sont victimes de conflits armes,

Encoumgeant la participation des communautes et, en particulier,
des enfants et des enfants victimes, a la diffusion de l'information et aux
programmes d'education concernant l'application du present Protocole,

Sont convenus de ce qui suit :

Article premier

Les Etats parties prennent toutes les mesures possibles dans la pra-
tique pour veiller a ce que les membres de leurs forces armees qui n'ont
pas atteint l'age de 18 ans ne participent pas directement aux hostilites.

Article 2

Les Etats parties veillent a ce que les personnes n'ayant pas
atteint l'age de 18 ans ne fassent pas l'objet d'un enrolement obliga-
toire dans leurs forces armees.

Article 3

1. Les Etats parties relevent en plusieurs annees l'age minimum
de l'engagement volontaire dans leurs forces armees nationales par rap-
port a celui fixe au paragraphe 3 de l'article 38 de la Convention rela-
tive aux droits de l'enfant, en tenant compte des principes inscrits dans
ledit article et en reconnaissant qu'en vertu de la Convention, les per-
sonnes agees de moins de 18 ans ont droit a une protection speciale.

2. Chaque Etat partie depose, lors de la ratification du present
Protocole, une declaration contraignante indiquant l'age minimum a
partir duquel il autorise l'engagement volontaire dans ses forces armees
nationales et decrivant les garanties qu'il a prevues pour veiller a ce que
cet engagement ne soit pas contracte de force ou sous la contrainte.

3. Les Etats parties qui autorisent l'engagement volontaire dans
leurs forces armees nationales avant l'age de 18 ans mettent en place
des garanties assurant, au minimum, que :

cet engagement soit effectivement volontaire ;

cet engagement ait lieu avec le consentement, en connaissance
de cause, des parents ou gardiens legaux de l'interesse ;

les personnes engagees soient pleinement informees des devoirs
qui s'attachent au service militaire national ;
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ces personnes fournissent une preuve fiable de leur age avant
d'etre admises audit service.

4.Tout Etat partie peut, a tout moment, renforcer sa declaration
par voie de notification a cet efFet adressee au Secretaire general de
reorganisation des Nations Unies, qui en informe tous les autres Etats
parties. Cette notification prend efFet a la date a laquelle elle est recue
par le Secretaire general.

5. L'obligation de relever l'age minimum de Fengagement
volontaire visee au paragraphe 1 ne s'applique pas aux etablissements
scolaires places sous Fadministration ou le controle des forces armees
des Etats parties, conformement aux articles 28 et 29 de la Convention
relative aux droits de l'enfant.

Article 4

1. Les groupes armes distincts des forces armees d'un Etat ne
devraient en aucune circonstance enroler ni utiliser dans les hostilites
des personnes agees de moins de 18 ans.

2. Les Etats parties prennent toutes les mesures possibles dans la
pratique pour empecher l'enrolement et l'utilisation de ces personnes,
notamment les mesures d'ordre juridique voulues pour interdire et
sanctionner penalement ces pratiques.

3. L'application du present article du Protocole est sans efFet sur
le statut juridique de toute partie a un conflit arme.

Article 5

Aucune disposition du present Protocole ne peut etre inter-
pretee comme empechant l'application de dispositions de la legisla-
tion d'un Etat partie, d'instruments internationaux et du droit inter-
national humanitaire plus propices a la realisation des droits de
l'enfant.

Article 6

1. Chaque Etat partie prend toutes les mesures — d'ordre
juridique, administratif et autre — voulues pour assurer l'application et
le respect efFectiFs des dispositions du present Protocole dans les limites
de sa competence.

2. Les Etats parties s'engagent a faire largement connaitre les
principes et dispositions du present Protocole, aux adultes comme aux
enfants, a l'aide de moyens appropries.
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3. Les Etats parties prennent toutes les mesures possibles dans la
pratique pour veiller a ce que les personnes relevant de leur compe-
tence qui sont enrolees ou utilisees dans des hostilites en violation du
present Protocole soient demobilisees ou de quelque autre maniere
liberees des obligations militaires. Si necessaire, les Etats parties accor-
dent a ces personnes toute l'assistance appropriee en vue de leur
readaptation physique et psychologique et de leur reinsertion sociale.

Article 7
1. Les Etats parties cooperent a l'application du present

Protocole, notamment pour la prevention de toute activite contraire a
ce dernier et pour la readaptation et la reinsertion sociale des person-
nes qui sont victimes d'actes contraires au present Protocole, y compris
par une cooperation technique et une assistance financiere. Cette assis-
tance et cette cooperation se feront en consultation entre les Etats par-
ties concernes et les organisations internationales competentes.

2. Les Etats parties qui sont en mesure de le faire fournissent
cette assistance par l'entremise des programmes multilateraux,
bilateraux ou autres deja en place ou, le cas echeant, dans le cadre d'un
fonds de contributions volontaires constitue conformement aux regies
etablies par l'Assemblee generate.

Article 8
1. Chaque Etat partie presente, dans les deux annees qui suivent

l'entree en vigueur du present Protocole en ce qui le concerne, un
rapport au Comite des droits de l'enfant contenant des renseignements
detailles sur les mesures qu'il a prises pour donner effet aux disposi-
tions du present Protocole, notamment celles concernant la participa-
tion et l'enrolement.

2. Apres la presentation du rapport detaille, chaque Etat partie
inclut dans les rapports qu'il presente au Comite des droits de l'en-
fant conformement a l'article 44 de la Convention tout complement
d'information concernant l'application du present Protocole. Les
autres Etats parties au Protocole presentent un rapport tous les cinq
ans.

3. Le Comite des droits de l'enfant peut demander aux Etats par-
ties un complement d'information concernant l'application du present
Protocole.
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Article 9
1. Le present Protocole est ouvert a la signature de tout Etat qui

est partie a la Convention ou qui l'a signee.
2. Le present Protocole est soumis a la ratification ou ouvert a

F adhesion de tout Etat.
Les instruments de ratification ou d'adhesion sont deposes

aupres du Secretaire general de l'Organisation des Nations Unies.
3. Le Secretaire general de l'Organisation des Nations Unies, en

sa qualite de depositaire de la Convention et du Protocole, informe
tous les Etats parties a la Convention et tous les Etats qui ont signe la
Convention du depot de chaque declaration en vertu de l'article 3 et
de chaque instrument de ratification ou d'adhesion au present
Protocole.

Article 10
1. Le present Protocole entrera en vigueur trois mois apres la

date de depot du dixieme instrument de ratification ou d'adhesion.
2. Pour chacun des Etats qui ratifieront le present Protocole ou

qui y adhereront apres son entree en vigueur, ledit Protocole entrera
en vigueur un mois apres la date du depot par cet Etat de son instru-
ment de ratification ou d'adhesion.

Article 11
1. Tout Etat partie peut, a tout moment, denoncer le present

Protocole par voie de notification ecrite adressee au Secretaire general
de l'Organisation des Nations Unies, qui en informera les autres Etats
parties a la Convention et tous les Etats qui ont signe la Convention.
La denonciation prendra effet un an apres la date a laquelle le
Secretaire general de l'Organisation des Nations Unies en aura recu
notification.Toutefois, si a l'expiration de ce delai d'un an, l'Etat partie
auteur de la denonciation est engage dans un conflit arme, celle-ci ne
prendra pas efFet avant la fin dudit conflit.

2. Cette denonciation ne saurait degager l'Etat partie de ses
obligations en vertu du present Protocole a raison de tout acte accom-
pli avant la date a laquelle la denonciation prend effet, pas plus qu'elle
ne compromet en quelque maniere que ce soit la poursuite de l'exa-
men de toute question dont le Comite serait saisi avant la date de prise
d'efFet de la denonciation.
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Article 12

1. Tout Etat partie peut proposer un amendement et le deposer
aupres du Secretaire general de 1'Organisation des Nations Unies.
Celui-ci communique les amendements proposes aux Etats parties, en
leur demandant de faire savoir s'ils souhaitent qu'une conference des
Etats parties soit organisee en vue d'examiner les propositions et de les
mettre aux voix. Si, dans les quatre mois qui suivent cette communica-
tion, un tiers au moins des Etats parties se prononcent en faveur d'une
telle conference, le Secretaire general la convoque sous l'egide de
reorganisation des Nations Unies.Toute modification adoptee par une
majorite d'Etats parties presents et votants a la conference est presen-
tee a l'Assemblee generale pour approbation.

2. Une modification adoptee conformement au paragraphe 1 du
present article entre en vigueur lorsqu'elle a ete approuvee par
l'Assemblee generale des Nations Unies et acceptee par une majorite
des deux tiers des Etats parties.

3. Lorsqu'une modification entre en vigueur, elle a force obliga-
toire pour les Etats parties qui Font acceptee, les autres Etats parties
demeurant lies par les dispositions du present Protocole et par toutes
autres modifications anterieurement acceptees par eux.

Article 13
1. Le present Protocole, dont les textes anglais, arabe, chinois,

espagnol, francais et russe font egalement foi, sera depose aux archives
de l'Organisation des Nations Unies.

2. Le Secretaire general de FOrganisation des Nations Unies fera
parvenir une copie certifiee conforme du present Protocole a tous les
Etats parties a la Convention et a tous les Etats qui ont signe la
Convention.

* * * • •
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Draft Optional Protocol to the Convention on the Rights of the Child on
Involvement of Children in Armed Conflict

The States Parties to the present Protocol,
Encouraged by the overwhelming support for the Convention on

the Rights of the Child,
Demonstrating the widespread commitment that exists to strive

for the promotion and protection of the rights of the child,
Reaffirming that the rights of children require special protection

and calling for continuous improvement of the situation of children
without distinction, as well as for their development and education in
conditions of peace and security,

Disturbed by the harmful and widespread impact of armed con-
flict on children and the long-term consequences this has for durable
peace, security and development,

Condemning the targeting of children in situations of armed con-
flict and direct attacks on objects protected under international law,
including places generally having a significant presence of children,
such as schools and hospitals,

Noting the adoption of the Statute of the International Criminal
Court and, in particular, the inclusion in the Statute of conscripting or
enlisting children under the age of 15 years or using them to partici-
pate actively in hostilities as a war crime in both international and
non-international armed conflicts,

Considering therefore that to strengthen further the implementa-
tion of rights recognized in the Convention on the Rights of the
Child, there is a need to increase the protection of children from
involvement in armed conflict,

Noting that Article 1 of the Convention on the Rights of the
Child specifies that, for the purposes of that Convention, a child means
every human being below the age of 18 years unless, under the law
applicable to the child, majority is attained earlier,

Convinced that an optional protocol to the Convention, raising
the age of possible recruitment of persons into armed forces and their

Source: E/CN.4/2000/74, 27 March 2000.
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participation in hostilities, will contribute effectively to the implemen-
tation of the principle that the best interests of the child are to be a
primary consideration in all actions concerning children,

Noting that the twenty-sixth International Conference of the
Red Cross and Red Crescent in December 1995 recommended,
inter alia, that parties to conflict take every feasible step to ensure
that children under the age of 18 years do not take part in
hostilities,

Welcoming also the unanimous adoption, in June 1999, of ILO
Convention No. 182 on the Prohibition and Immediate Action for the
Elimination of the Worst Forms of Child Labour, which prohibits, inter
alia, forced or compulsory recruitment of children for use in armed
conflict,

Condemning with the gravest concern the recruitment, training
and use within and across national borders of children in hostilities by
armed groups distinct from the armed forces of a State, and recogniz-
ing the responsibility of those who recruit, train and use children in
this regard,

Recalling the obligation of each party to an armed conflict to
abide by the provisions of international humanitarian law,

Stressing that this Protocol is without prejudice to the purposes
and principles contained in the Charter of the United Nations, includ-
ing Article 51, and relevant norms of humanitarian law,

Bearing in mind that conditions of peace and security based on
full respect of the purposes and principles contained in the Charter of
the United Nations and observance of applicable human rights instru-
ments are indispensable for the full protection of children, in particular
during armed conflicts and foreign occupation,

Recognizing the special needs of those children who are particu-
larly vulnerable to recruitment or use in hostilities contrary to this
Protocol owing to their economic or social status or gender,

Mindful also of the necessity to take into consideration the econ-
omic, social and political root causes of the involvement of
children in armed conflicts,

Convinced of the need to strengthen international cooperation in
implementation of this protocol, as well as physical and psychosocial
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rehabilitation and social reintegration of children who are victims of
armed conflict,

Encouraging the participation of the community and, in parti-
cular, children and child victims in the dissemination of information
and education programmes concerning the implementation of the
Protocol,

Have agreed as follows:
Article 1

State Parties shall take all feasible measures to ensure that mem-
bers of their armed forces who have not attained the age of 18 years do
not take a direct part in hostilities.

Article 2

State Parties shall ensure that persons who have not attained the
age of 18 years are not compulsorily recruited into their armed forces.

Article 3
1. States Parties shall raise the minimum age in years for the vol-

untary recruitment of persons into their national armed forces from
that set out in article 38.3 of the Convention on the Rights of the
Child, taking account of the principles contained in that article and
recognizing that under the Convention persons under 18 are entitled
to special protection.

2. Each State Party shall deposit a binding declaration upon rati-
fication of or accession to this Protocol which sets forth the minimum
age at which it will permit voluntary recruitment into its national
armed forces and a description of the safeguards that it has adopted to
ensure that such recruitment is not forced or coerced.

3. States Parties which permit voluntary recruitment into their
national armed forces under the age of 18 shall maintain safeguards to
ensure, as a minimum, that:

such recruitment is genuinely voluntary;
such recruitment is done with the informed consent of

the person's parents or legal guardians;
such persons are fully informed of the duties involved in

such military service; and
such persons provide reliable proof of age prior to accep-

tance into national military service.
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4. Each State Party may strengthen its declaration at any time by
notification to that effect addressed to the Secretary-General of the
United Nations, who shall inform all States Parties. Such notification
shall take effect on the date on which it is received by the
Secretary-General.

5. The requirement to raise the age in paragraph 1 does not
apply to schools operated by or under the control of the armed forces
of the States Parties, in keeping with articles 28 and 29 of the
Convention on the Rights of the Child.

Article 4

1. Armed groups, distinct from the armed forces of a State,
should not, under any circumstances, recruit or use in hostilities per-
sons under the age of 18 years.

2. States Parties shall take all feasible measures to prevent such
recruitment and use, including the adoption of legal measures neces-
sary to prohibit and criminalize such practices.

3. The application of the present article under this Protocol shall
not affect the legal status of any party to an armed conflict.

Article 5

Nothing in the present Protocol shall be construed as precluding
provisions in the law of a State Party or in international instruments
and international humanitarian law which are more conducive to the
realization of the rights of the child

Article 6

1. Each State Party shall take all necessary legal, administrative
and other measures to ensure the effective implementation and
enforcement of the provisions of this Protocol within its jurisdiction.

2. States Parties undertake to make the principles and provisions
of the present Protocol widely known and promoted by appropriate
means, to adults and children alike.

3. States Parties shall take all feasible measures to ensure that per-
sons within their jurisdiction recruited or used in hostilities contrary
to this Protocol are demobilized or otherwise released from service.
States Parties shall, when necessary, accord to these persons all appro-
priate assistance for their physical and psychological recovery, and their
social reintegration.
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Article 7
1. States Parties shall cooperate in the implementation of the

present Protocol, including in the prevention of any activity con-
trary to the Protocol and in the rehabilitation and social reintegra-
tion of persons who are victims of acts contrary to this Protocol,
including through technical cooperation and financial assistance.
Such assistance and cooperation will be undertaken in consultation
among concerned States parties and relevant international
organizations.

2. States Parties in a position to do so shall provide such assist-
ance through existing multilateral, bilateral or other programmes, or,
inter alia, through a voluntary fund established in accordance with the
General Assembly rules.

Article 8
1. Each State Party shall submit, within two years following the

entry into force of the Protocol for that State Party, a report to the
Committee on the Rights of the Child providing comprehensive
information on the measures it has taken to implement the provisions
of the Protocol, including the measures taken to implement the provi-
sions on participation and recruitment.

2. Following the submission of the comprehensive report, each
State Party shall include in the reports they submit to the Committee
on the Rights of the Child in accordance with Article 44 of the
Convention any further information with respect to the implementa-
tion of the Protocol. Other States Parties to the Protocol shall submit
a report every five years.

3.The Committee on the Rights of the Child may request from
States Parties further information relevant to the implementation of
this Protocol.

Article 9

l.The present Protocol is open for signature by any State which
is a party to the Convention or has signed it.

2. The present Protocol is subject to ratification or open to
accession by any State.

Instruments of ratification or accession shall be deposited with
the Secretary-General of the United Nations.
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3. The Secretary-General of the United Nations, in his capacity
as depositary of the Convention and the Protocol, shall inform all
States Parties to the Convention and all States which have signed the
Convention of each instrument of declaration pursuant to Article 3,
ratification or accession to the Protocol.

Article 10
1. The present Protocol shall enter into force three months after

the deposit of the tenth instrument of ratification or accession.
2. For each State ratifying the present Protocol or acceding to it

after its entry into force the present Protocol shall enter into force one
month after the date of the deposit of its own instrument of ratifica-
tion or accession.

Article 11
1. Any State Party may denounce the present Protocol at any

time by written notification to the Secretary-General of the United
Nations, who shall thereafter inform the other States Parties to the
Convention and all States which have signed the Convention.
Denunciation shall take effect one year after the date of receipt of the
notification by the Secretary-General of the United Nations. If, how-
ever, on the expiry of that year the denouncing State Party is engaged
in armed conflict, the denunciation shall not take effect before the end
of the armed conflict.

2. Such a denunciation shall not have the effect of releasing the
State Party from its obligations under the present Protocol in regard to
any act which occurs prior to the date at which the denunciation
becomes effective. Nor shall such a denunciation prejudice in any way
the continued consideration of any matter which is already under con-
sideration by the Committee prior to the date at which the denuncia-
tion becomes effective.

Article 12

1. Any State Party may propose an amendment and file it with
the Secretary-General of the United Nations. The Secretary-General
shall thereupon communicate the proposed amendment to States
Parties, with a request that they indicate whether they favour a confer-
ence of States Parties for the purpose of considering and voting upon
the proposals. In the event that, within four months from the date of
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such communication, at least one third of the States Parties favour
such a conference, the Secretary-General shall convene the conference
under the auspices of the United Nations. Any amendment adopted by
a majority of States Parties present and voting at the conference shall
be submitted to the General Assembly for approval.

2. An amendment adopted in accordance with paragraph 1 of
the present Article shall enter into force when it has been approved by
the General Assembly of the United Nations and accepted by a
two-thirds majority of States Parties.

3. When an amendment enters into force, it shall be binding on
those States Parties which have accepted it, other States Parties still
being bound by the provisions of the present Protocol and any earlier
amendments which they have accepted.

Article 13
1. The present Protocol, of which the Arabic, Chinese, English,

French, Russian and Spanish texts are equally authentic, shall be
deposited in the archives of the United Nations.

2. The Secretary-General of the United Nations shall transmit
certified copies of the present Protocol to all States Parties to the
Convention and all States which have signed the Convention.


