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Kosovo 1999: The air campaign
Have the provisions of Additional Protocol I
withstood the test?

T
he air campaign began on 24 March 1999. It ended with
the conclusion of the Military Technical Agreement
between the International Security Force and the
Governments of the Federal Republic of Yugoslavia and

the Republic of Serbia of 9 June 1999.1 Between these two dates
10,484 strike sorties were flown by NATO aircraft and 23,614 muni-
tions were released.2 No NATO casualties were reported arising out of
these strike sorties.The damage or destruction caused in Kosovo alone
was in the order of" 181 ... in the tank category, 317 in the [armoured
personnel carrier] category, 600 in the military vehicles, and 857 in the
artillery and mortars [categories]."3 In addition, many targets were
attacked in other parts of the Federal Republic of Yugoslavia (FRY).
This article will attempt to analyse the campaign from the standpoint
of the obligations imposed by Additional Protocol I of 19774 and will
draw upon the debates in the United Kingdom Parliament to illustrate
how, in practical terms, the Protocol was viewed by those responsible
for the actions of the armed forces of one of the NATO member
States.5

The political and military objectives of the campaign were
stated to be "to stop the killing in Kosovo and the brutal destruction of
human lives and properties; to put an end to the appalling
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humanitarian situation that is now unfolding in Kosovo and create the
conditions for the refugees to be able to return; to create the condi-
tions for a political solution to the crisis in Kosovo based upon the
Rambouillet agreement."6 These objectives were often stated, in short,
to be to "have a major impact on Belgrade's war machine (...)
to degrade its ability to carry out the current acts of violence in
Kosovo (...) to attack, degrade, disrupt and further diminish the capac-
ity of the Serb war machine to perpetrate these atrocities against its
own people".7

These objectives set a difficult task for international
humanitarian law to control. This was largely because the conflict did
not fit within those types of armed conflict envisaged by the drafters of
Additional Protocol I or by those States which had become High
Contracting Parties to it. There were no ground forces engaged in
combat against each other, but only attacks from the sea, and more
particularly from the air, against targets on land.The principal aim was,
in reality, to compel FRY to remove its forces from Kosovo, a part of its
own territory, after which the other political aims could be achieved.
The conflict was, therefore, quite unlike any other. Denied the persuas-
ive value of precedent in a situation where their air attacks were largely
unopposed by enemy forces, NATO military commanders and politi-
cians were forced to think through the consequences of each military
action.

1 See also Security Council Resolution 1244 6 Secretary-General of NATO at NATO press

of 10 June 1999. conference, 1 April 1999. See also the Foreign

2 Lord Robertson, Kosovo: An Account of Secretary, H.C.Debs. Vol. 331, col. 887,18 May

the Crisis, Ministry of Defence, London, 1999. 1999; Vol. 329, col. 665, 19 April 1999; Joint

3 Brigadier-General Corley at NATO press Statement on the Kosovo After Action Review,

conference on the Kosovo Strike Assessment, presented by the Secretary of Defense William

16 September 1999. S. Cohen and General Henry H. Shelton,

4 Protocol additional to the Geneva Chairman of the Joint Chiefs of Staff, before

Conventions of 12 August 1949, and relating the United States Senate Armed Forces

to the Protection of Victims of International Committee, 14 October 1999; Shea, Briefing

Armed Conflicts (Protocol I), 8 June 1977. on Kosovo, NATO, 30 April 1999 — none of

5 The UK carried out 15.4% of all NATO these statements are identical.

strike sorties but it released only 4.2% of all 7 General Wesley K. Clarke, Supreme Allied

air-delivered munitions (author's analysis of Commander Europe (SACEUR), at NATO press

figures to be found in op. cit. (note 2)). conference, 1 April 1999.
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A legitimate target
The Protocol is quite clear on what are not legitimate tar-

gets, namely, civilians and civilian objects.8 Military objectives, on the
other hand, may be attacked. The problem is in defining such an
objective. Thus, Article 52(2) limits military objectives to "those
objects which by their nature, location, purpose or use make an effec-
tive contribution to military action and whose total or partial destruc-
tion, capture or neutralization, in the circumstances ruling at the time,
offers a definite military advantage."9

Article 52(2) makes use of two phrases that may be said to
be designed to limit military action. First, the object must make "an
effective contribution" to military action and, secondly, its destruction
etc. must offer "a definite military advantage". In an armed conflict
involving the armed forces of a State engaging the armed forces of
another State these limiting phrases give rise to little difficulty, since it
will not be difficult to show that an enemy's military equipment, or
civilian objects used for military purposes, make an effective contribu-
tion to military action in some way or other and, if destroyed, would
offer a definite military advantage. Thus, all military structures or
equipment (whether used for attack or defence) or command and
control centres would clearly be military objectives. Objects which
have a dual use, such as bridges, railway lines, roads and so on, would
also be military objectives providing they satisfy the two limitations set
out above.10

There is, however, a danger of taking too academic an
approach to what is essentially a practical test of legitimacy. It is, no
doubt, for this reason that a number of States indicated on ratification

8 Protocol I, Art. 48, combined with the Civilian Population in Time of War, 1956,

other provisions of Part IV. Art. 7, reprinted ibid., p. 632. See also

9 For a discussion of the history of this Art. 8(i)(a) of the 1954 Hague Convention for

concept see Y. Sandoz, C. Swinarski and the Protection of Cultural Property in the

B. Zimmermann (eds.), Commentary on the Event of Armed Conflict.

Additional Protocols of 8 June 1977, ICRC/ 10 See D. Fleck (ed.), The Handbook of

Martinus Nijhoff, Geneva, 1987, and for an Humanitarian Law in Armed Conflicts, Oxford

attempt to draw up indicative categories of University Press, 1995, p. 160 (by Stefan

military objectives see the ICRC Draft Rules for Oeter).

the Limitation of Dangers Incurred by the
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of Protocol I that "the military advantage anticipated from an attack is
intended to refer to the advantage anticipated from the attack consid-
ered as a whole and not only from isolated or particular parts of the
attack."11

How does all this apply to the Kosovo air campaign?
Given the non-involvement of ground forces the air campaign was
predicated on the political and operational objectives described above.
There were substantial military assets and personnel within Kosovo
during the conflict, but it is unlikely that the majority of these were
involved in attacks upon the Kosovar Albanian population who were
not taking a part in the hostilities.12 NATO's objectives included the
protection of this category of civilian from "the brutal destruction of
human lives and properties" and, it must be assumed, not the protec-
tion of the KLA fighters. Nevertheless, since it was clear that the
Kosovar Albanian population could not be protected effectively unless
the FRY military presence was removed from the Kosovo region, this
became the primary political goal. The situation can be likened (in fact
but not in law) to the unlawful occupation of the territory of another
State as in the Falklands/Malvinas conflict (1982) or the invasion of
Kuwait by Iraq in 1990, where military campaigns were directed at
removing the respective unlawful occupiers. There can be little doubt
that FRY military assets were, therefore, legitimate targets since their
destruction etc. would offer a definite military advantage if their pres-
ence in Kosovo was "removed". Especially would this be the case
where the attack is considered as a whole.

Members of the armed forces of FRY would be legitimate
combatants who might also lawfully be attacked.13 Whether police
officers can be attacked depends upon whether they are members of a
force that has been incorporated into the armed forces of a State,14 or
civilians who have taken a direct part in hostilities.15 It is not clear

u Reservation (i) entered by the UK upon 12 E.g., the Kosovo Liberation Army (KLA).

ratification of Protocol I, 28 January 1998, see 13 Protocol I, Art. 43(2).

IRRC, No. 322, March 1998, p. 186 ff., and 14 Protocol I, Art. 43(3).

www.icrc.org/ihl. - The German reservation 15 Protocol I, Art. 51(3). See C. de Rover,

is identical, see Fleck, op. at. (note 10), p. 162. "Police and security forces", IRRC, No. 835,

September 1999, p. 638.
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whether the police forces who were active in Kosovo and who took
part in actions against Kosovar Albanian civilians were members of a
force that had been incorporated into the FRY armed forces. If they
were not, the issue arises as to whether they took a "direct part in hos-
tilities". By using the term "hostilities" the Protocol clearly envisaged
armed conflict between the armed forces of States. The FRY police
were not attacking NATO forces but a particular group of their own
fellow-citizens. They were therefore doing something which NATO
forces wished to prevent.The difficulty, however, is that even if it could
be argued that they were taking a "direct part in hostilities" by attack-
ing members of the Kosovar population, they would only be legit-
imate targets while they were so acting. This is in marked contrast to
members of the armed forces who may be attacked at any time simply
because they have that particular status. It is possible that such a dis-
tinction might be made by individual members of ground forces had
they been involved, but unrealistic to have expected NATO aircrew to
be able to make this distinction from their operational height.

The difficulty with dual purpose objects such as bridges,
roads, railway lines, power stations, broadcasting facilities and the like is
to determine whether the potential targets of this type make an "effec-
tive16 contribution to military action" and whether their destruction
etc. would offer "a definite17 military advantage".The limiting effect of
these words is particularly significant here. The said objects will obvi-
ously make an effective contribution to the ordinary commerce of life
in general (including military activity), but this is not the same as say-
ing that they make an effective contribution to military action. Nor
will their destruction (taken as a whole) necessarily lead to a "definite
military" advantage. The dangerous line of thinking is that merely
because the military may make use of an object (and they are unlikely
to do so unless it is necessary) that object becomes a military objective

16 For the history of the inclusion of this 17 The Oxford English Dictionary defines

adjective, see M. Bothe, K. J. Partsch and "definite" as "clear and distinct, not vague".

W. Solf, New Rules for Victims of Armed

Conflicts, Martinus Nijhoff, The Hague/

Boston/London, 1982, pp. 325/6.
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and, as such, a legitimate target. Were this argument to be taken to its
logical conclusion, every civilian object that could possibly be used by
the military would become a military objective.18

The limiting phrases referred to above try to prevent this
forbidden line of reasoning. It is, however, still possible to argue that
only the destruction of all forms of certain types of dual purpose
object would make an effective contribution to military action and
offer a definite military advantage. If there are, for instance, two
bridges across a strategically significant river, the destruction of one
only may give no military advantage; only the destruction of both
would achieve this objective. Similar arguments can be presented for
the destruction of all telecommunications centres and all power gener-
ating facilities,19 but they run into problems of direct or indirect col-
lateral damage, discussed below.

Collateral damage
Attacks on military objectives may be indiscriminate if the

injury or damage to civilians, civilian objects, or a combination of
these, is expected to be excessive in relation to the concrete and direct
military advantage anticipated.20 Any other incidental injury or dam-
age is considered to be collateral and one of the unavoidable conse-
quences of armed conflict in modern times.

Incidental injury to civilians or to civilian objects may be
direct or indirect. Direct injury or damage needs no further explana-
tion, but indirect damage is often overlooked. To take an example, sup-
pose all the electricity generating stations are destroyed by air attack to
deprive the enemy military forces of all sources of power in bulk.
Should this be achieved it may hamper the effectiveness, to some
extent,21 of the enemy military forces, but it is likely that it will also

18 Note the comment of the Defence Secre- 19 Op. cit. (note 10), p. 161.

tary in the House of Commons: "Milosevic set 20 Protocol I, Art 5i(s)(b). This should of

out to create a military machine in which there course be taken into account in planning

was an intimacy between his military and attacks, see Art. 57(2)(a)(iii).

every other aspect of society." H.C.Debs. 21 Military forces operating in the field will

Vol.304, col. 364,26 May 1999. have their own electricity generating

equipment.
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lead to the deaths of many civilians (particularly those most vulnerable
on health grounds) for a variety of reasons, from the inability of hospi-
tals to carry out their normal functions to sewage appearing on the
streets and resultant disease.22 Again, attacks that lead to pollution of
the environment23 may have a similar effect, as will the presence of
unexploded weapons in civilian areas.

Mistakes in targeting
During the air campaign there were a number of mistakes

made when an unintended civilian object was attacked. These ranged
from the air strike on a train on 12 April 1999 and the bombing of a
convoy near Prizren on 14 April24 to the attack on the Chinese
Embassy on 5 May. Different reasons were given for each mistaken
attack.25 The Protocol is silent as to the effect of a mistake in these cir-
cumstances. Since the mistakes were ones of fact alone, the issue
becomes that of whether the attack was against a military objective

22 See the speech of Mrs Mahon, MP, who

stated that "In Novi Sad, which was bombed

continuously, the sewage works are damaged

beyond repair and the drinking water has

gone. That will cause health problems for a

long time." H.C.Debs. Vol. 333, col. 610,

17 June 1999.

23 For concern voiced by MPs see the

speech of Mr Dalyell, MP, who expressed the

view that "The environmental consequences

of bombing know no borders." H.C.Debs.

Vol. 330, col. 893, 5 May 1999. Mrs Mahon,

MP, concluded that "the bombing of petro-

chemical works and nitrate fertiliser plants in

Pancevo and other areas has released consid-

erable quantities of toxic chemicals into the

Danube and into the atmosphere." toe. cit.

(note 22).

24 Brigadier-General Leaf at NATO press

conference, 19 April 1999.

25 In bombing the Chinese Embassy NATO

believed that it was attacking the Federal

Directorate of Supply and Procurement for

the Yugoslav Army. See H.L.Debs. Vol. 600,

col. 989, 10 May 1999. British Ministers

explained such mistaken attacks as follows: "I

must be blunt with the House; one cannot

wage a military campaign of this intensity

without mistakes. There have been 6,000

bombing sorties over the past seven weeks,

and very few have resulted in the wrong target

being attacked." The Foreign Secretary, H. C.

Debs. Vol. 331, col. 26, 10 May 1999. Alter-

natively, a Government Minister may refer to

the "evil actions of the enemy" as a justifica-

tion. See the Minister's reply, when questioned

by a member in the House of Lords: "I have in

front of me an appalling and sickening docu-

ment. It is a chronology of the atrocities com-

mitted in Kosovo by Serbian forces ... I hope

that he [the member] will study it as carefully

as I have studied the protocol that he sent me."

H. L. Debs. Vol. 601, col. 149,18 May 1999.
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and — if the facts had been as those who carried out the attack
believed them to be — whether the injury or damage to civilians or
civilian objects was caused indiscriminately.26

Warning of attack
It is often thought that the obligation, in the 1907 Hague

Regulations,27 of a commander to warn the authorities before com-
mencing a bombardment is a reflection of a past age of warfare.28 It is,
however, replicated in modern form in Article 57 of Protocol I.
During World War II such warnings were given, "particularly in the
case of objectives situated in occupied territory".29 In the air campaign
in 1999 such warnings might have been given to enable the civilians
located within a particular military objective, or close to one, to avoid
the consequences of the attack. The often-quoted phrase "surprise in
attack is the key to victory" does not have a great deal of significance
if the attacking State has complete supremacy of the air, is virtually
immune from the defensive measures of the attacked State and wishes,
for political purposes, to avoid civilian casualties. Such a warning
would, of course, be feasible only if the military objective was fixed,
otherwise upon receipt of a warning it could be moved. Moreover, any
warning would have to be short-term to avoid essential equipment
being removed from a building to be attacked. Whether such a warn-
ing would be effective in protecting the civilians working within the
building concerned would turn upon whether the attacked State's
authorities permitted them to leave.30

26 This is the effect of the word "expect" 29 Op. cit. (note 9), p. 686. For a modern

in Art. 5i(5)(b) and 57(2)(a)(iii). In addition, discussion, see R. K. Goldman, "The legal

all feasible precautions to avoid prohibited regime governing the conduct of Operation

attacks would need to have been taken, in the Desert Storm", University of Toledo Law

circumstances ruling at the time (Arts. 52(2) Review, Vol. 23,1992, p. 384.

and 57). 30 The obligation to remove civilians from

27 Art. 26,1907 Hague Convention IV. the vicinity of a military objective is contained

28 See in general T. Meron, War Crimes Law in Art. 58(1), Protocol I. National law may,

Comes of Age, Clarendon Press, Oxford, 1998, however, be at variance with this,

chapters 1-5.
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The air campaign and the role of the UK Parliament
No vote is required to be taken in the UK Parliament to

coqimit British forces to an armed conflict, this being a decision made
by the Government under the royal prerogative.31 Ministers may, how-
ever, be questioned in either House and will make frequent statements
as to the conduct of any particular conflict. The air campaign over
FRY was no exception. There were arguments presented by members
of both Houses of Parliament that the whole enterprise was unlawful
under international law or that the actual campaign was being con-
ducted badly (or illegally32) but such views were expressed by only a
very small minority. The reason for this is to be found more in the
realms of psychology than in a detailed analysis of the legal position.
When the armed forces are committed to a particular conflict it is easy
to have independent judgment controlled by a desire to avoid appear-
ing 'disloyal' to those undertaking the fighting or to believe that it is
the 'duty' of Parliament to support them.33

It was the NATO attack on particular buildings in
Belgrade, the mistaken attacks and the loss of civilian life that caused
much debate. Insight is given in the various ministerial statements as to
the reasons or explanations for such attacks. There is, however, no
detailed analysis of the applicability of the 1949 Geneva Conventions
for the protection of war victims nor of Protocol I to particular situa-
tions, merely a statement that "action by our forces is in strict conform-
ity with international humanitarian law including the 1949 Geneva
Conventions and their additional protocols (sk)".i4 An interesting

31 Mr Corbyn, MP, stated that "6o days into 33 "I deplore the criticisms of the chair-

the bombardment, there has been no sub- borne aces who are so critical of the actions of

stantive vote in the British Parliament on the NATO's air and ground crews." Mr Wilkinson,

authority of the Government to proceed with MP, H.C.Debs. Vol. 923, cot. 955,18 May 1999.

the bombardment of Yugoslavia." H.C.Debs. Compare, however, Mr. Clark, MP (a critic of

Vol. 331, col. 923,18 May 1999. the bombing campaign): "I wholly reject any

32 See, e.g., Lord Jenkins of Putney, who suggestion that to say these things is unpatri-

stated: "Is not the whole operation contrary to otic in some way." H.C.Debs. Vol. 331,

what is laid down in the convention [Proto- col. 923,18 May 1999.

col I], and particularly in Articles 51 and 52?" 34 The Parliamentary Under-Secretary

H.L.Debs. Vol. 601, col. 148,18 May 1999. of State, Foreign and Commonwealth Office,

H.L.Debs. Vol. 600, col. 1000, 10 May 1999,

and Vol. 601, col. 148,18 May 1999.
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feature of this particular conflict was that it was carried out by NATO
and ministers were therefore required to make statements on the con-
duct of particular operations even though British forces might not
have been involved.

The attack on the TV station on 23 April drew much
comment. In the House of Lords the Minister stated that the reasons
for attacking it were that "the media has been used to incite racial
hatred and to mobilise the Serbs. Therefore, where media facilities are
relevant to military operations or the capacity of Milosevic to con-
tinue his campaign of terror, they will be considered as possible tar-
gets... It is the propaganda machine that helps to keep the military
machine moving."35 There was no analysis here of the limiting condi-
tions contained in Article 52(2) of Protocol I, referred to above. Thus,
did the TV station make "an effective contribution to military action"
and would its destruction offer a "definite military advantage"? If so,
how? It might well be argued that, like electricity generating stations
and telecommunications centres, an attack on a TV station is likely to
have little impact unless this is followed up by denying the enemy all,
or at least a substantial amount, of these facilities. This is especially the
case where the attack on a structure, such as a TV or radio station, is
likely to involve the death of, or injury to, civilians.

Since the political objectives of the campaign included
action to "stop the killing in Kosovo [and] to put an end to the appalling
humanitarian situation (...) unfolding", the targets chosen for attack had
to be selected to achieve this. One MP noted that a number of Kosovars
were being picked out from groups of other civilians by FRY officials
and he argued that he would extend targets to include "motor spare
parts depots and major data recording departments (...) Yugoslavia's
identity registration system (...) inland revenue and national insurance
departments, the military pensions departments and the national records
departments."36 There is a certain logic to this, since it would have made
it much more difficult for FRY officials to isolate particular ethnic
groups, but it would also be difficult to determine whether back-up

35 H.LDebs. Vol. 6oo, col. 38, 41, 26 April 36 Mr Campbell-Savours, MP, H.C.Debs.

1999. Vol. 331, col. 943,18 May 1999.
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copies of such documents were not stored in one or more computer
systems and whether such action would offer a definite military
advantage.

The principal concern of members of both Houses of
Parliament was the killing of civilians as a result of the bombing raids.
They wanted to be assured that as much care as possible was being
taken to avoid such collateral damage and mistaken attacks. The
Foreign Secretary told the House of Commons Defence Select
Committee, before the air campaign began, that "a tiny number [of the
5,000 combat aircraft available to NATO] have a capability for
night-time bombing or for the kind of precision bombing which
increasingly the legal authorities expect us to engage in."37 Events
showed, however, that even with aircraft possessing these qualities,
bombing from the air does result in unplanned damage and loss of
civilian life. Indeed, the Gulf War 1990-91 had illustrated this.38

One decision that some argued increased the risk of such
unwanted damage was the height at which NATO aircraft flew. It was
asserted that by setting the height at 15,000 feet the politicians were
guarding against the possibility of aircrew casualties and, in so doing,
were transferring the risks to the civilian population. The Foreign
Secretary assured the House of Commons that the decision to fly at
this height was "entirely an operational matter for the military.
Politicians would be extremely foolish to override the military on the
height at which our pilots fly."39

This leads to another issue, namely, who approved the tar-
gets to attack? Was it military commanders or the relevant government
ministers? Given that this was a NATO action and the air forces of a
number of nations were involved, the issue is likely to be less clear-cut
than when a State is engaged alone in an armed conflict with another.
The Secretary of State for Defence informed the House of Commons

37 17 February 1999, Q. 318. 39 H.C.Debs. Vol. 331, col. 864, 18 May

38 See F. Hampson in P. Rowe (ed.), The 1999- Some aircraft "operated down to

Gulf War 1990-91 in International and English 6,000 feet when target identification or

Law, Routledge and Sweet & Maxwell, weapons delivery profile required it." Op. cit.

London, chap. 5, pp. 95-100. (note 2).
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that "I personally approve some of the targets, but for most, I have now
delegated the decisions to the operational commanders. This allows
them to make decisions quickly and to respond to changing require-
ments. However, I retain the ultimate authority and responsibility for
those decisions."40 The corresponding Minister in the House of Lords
gave a much more bland statement. She told the House that "all targets
are selected and approved at the highest levels in NATO and that rig-
orous criteria are used to assess the suitability of any target, including
its military utility and the risk of environmental damage or civilian
casualties."41 The conclusion must be that government ministers were
involved in the approval of some targets where the consequences of
the bombing might give rise to political implications, otherwise the
military commanders were left to make the decisions by themselves.
The point is a practical one, since in an armed conflict involving the
use of air power alone the decision as to whether to attack a particular
target is likely to be taken by a high-ranking military commander or a
senior government minister. It is, therefore, quite unlike a land cam-
paign where decisions to use weapons are most often taken by the
lowest, or lower, ranks. In the circumstances of an air campaign alone it
is much more likely that legal advice will be available to a high-rank-
ing commander and that the precautions required prior to an attack
can, and should, be taken.

A further concern expressed in Parliament was the effect
of using cluster bombs and depleted uranium weapons by NATO
forces. The Foreign Secretary assured the House of Commons Select
Committee on Foreign Affairs that neither anti-personnel cluster bombs
nor depleted uranium weapons were being used.42

40 H.C.Debs. Vol. 329, col. 667, 19 April 42 Seventh Report, Kosovo: Interim Report,

1999. H.C. 188, 20 July 1999, Q. 156. Letter to the

41 H.LDebs. Vol. 6oo, col. 907, 6 May Chairman of the Committee from the Secretary

1999. Note that the Royal Air Force "refused at of State for Foreign and Commonwealth

least twice to bomb targets given it by Affairs, 26 April 1999, ibid., p. 74. Cluster

American commanders during the Gulf war bombs were distinguished by the Minister

because the risk of collateral damage (...) was from anti-personnel mines banned by the 1997

too high." Tenth Report of the House of Ottawa Treaty, H.C.Debs. Vol. 304, col. 370, 26

Commons Select Committee on Defence, May 1999.

1991, H. C. 287/1, p.38.
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Who is liable if breaches of international humanitarian
law occur as a result of the bombing campaign in circumstances where
the government minister has devolved decisions on targeting to mili-
tary commanders? Clearly the latter will be, but what of the former?
He or she has not ordered the attack to take place but is unlikely to be
held personally responsible unless he or she was actually, or should
have been, aware of the circumstances.43

Finally, a member of the House of Lords suggested that
some of the NATO actions amounted to the "murder" of innocent
civilians44 and thus, by inference, national law also applied to govern
the actions of those who carried out the bombing raids. This is not,
however, the position under English law where, at the very least, liabil-
ity for murder or manslaughter is coextensive with a killing amount-
ing to a breach of international humanitarian law.

Did Protocol I add anything?
It may seem an extreme position to conclude that

Protocol I had little impact or influence upon the conduct of this par-
ticular air campaign, yet it might be argued that all the detailed rules so
carefully drafted in 1977 were of little consequence. If the Protocol
had never come into existence, would the air campaign have been
conducted any differently? The answer, I regret to say, is likely to be in
the negative. The customary international law rules of proportionality
and those relating to the distinction between civilian objects and mili-
tary objectives45 would have been perfectly adequate. For the reality of
the situation is that those objects which military commanders wished
to attack, for whatever reasons, were attacked. There is no evidence
that the rigours of the limitations imposed on the definition of a mili-
tary objective were applied to attacks against dual purpose objects. In

43 Art. 86(2), Protocol I. The term "superi- 45 See the 1868 St. Petersburg Declaration

ors" is wider than "commanders" and "should Renouncing the Use, in Time of War, of Explo-

be seen in terms of a hierarchy encompassing sive Projectiles under 400 Grammes Weight,

the concept of control." Op.cit. (note 9). preambular para.: "the only legitimate object

44 H.L.Debs. Vol. 600, col. 865, 6 May which States should endeavour to accomplish

1999. during war is to weaken the military forces of

the enemy."
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any event, the Protocol is, when it comes to the test, very weak in
determining what may and what may not be attacked. There is no
argument over attacking military personnel and their equipment. It is
when civilians are most likely to be placed in danger that Protocol I,
designed to protect them, shows its faults.

It is, for instance, common for those who make the target-
ing decisions to exaggerate (albeit unwittingly) the contribution to
military action and the military advantage to be gained from a partic-
ular bombing mission and, in addition, to expect the "smart" weapons
to produce precision bombing (and thus leave civilians untouched).46

The reason for this is that Protocol I sets the dividing line between an
indiscriminate attack (illegal) and one that is not (legal) on the basis of
expectation before the attack is commenced. At this stage of military
operations those planning the attack are at their most optimistic and
civilians are at most risk. The position has been reached where the
well-established principle of distinction between civilian objects and
military objectives has been rendered of little practical significance
when some military advantage in the destruction of the object is dis-
cernible and smart weapons are used. Add to this a political objective
of attempting to persuade a foreign government to take a particular
action within its own territory, and it becomes much easier to argue
that anything that affects that government's actions becomes a military
objective, wherever it is situated.

Is reform of international humanitarian law
necessary?
Those who formulate international humanitarian law, par-

ticularly in treaty form, must always guard against the dangers of creat-
ing unrealistic expectations in times of armed conflict. In practical
terms the aerial (or artillery) bombing of objects in heavily populated
cities carries with it much greater responsibility to avoid civilian casu-
alties than does a similar discharge of high explosives in a battle area,
given that in such an area civilians are unlikely to be present. Although

46 It is consequently unlikely that a breach since Art. 8s(3)(a) or (b) of Protocol I would

of international humanitarian law took place, not apply.
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Part IV of the Protocol refers to the protection of the civilian popula-
tion and civilian objects, protection of the former is clearly more
important than of the latter.47 The protection of civilians during an
armed conflict must therefore be the primary restraint upon military
action.

How is this restraint to be achieved? Articles 51 and 57 of
Protocol I are fine so far as they control "crude" methods of bombing,
but they do not deal effectively with attacks using smart weapons, tar-
geted at an alleged military objective.

The "do-nothing" option does not seem appropriate since
the increased use of "smart" and "not so smart" weapons is clearly fore-
seeable,48 if only because it appears to be more acceptable to bomb tar-
gets within a city by using such weapons than by using free-fall
bombs. For the reasons stated above, in particular the relative ease with
which a State can convince itself not only that a selected target is a
military objective, but also that mistakes in targeting are rare when
compared with the number of bombing raids or that the enemy's
actions are much worse, it seems not unreasonable for the law to take
into account the development of these smart weapons. Moreover,
these "smart" weapons can go "dumb", as failures in their guidance
systems are not uncommon. If the political and military leaders of all
States were asked the question "do you wish to prevent as many civil-
ian casualties as possible during an international armed conflict," a sub-
stantial majority would be likely to answer in the affirmative. As
argued above, it seems clear that the law, in Part IV of Protocol I, does
not achieve this.

Proposals to amend the definition of a military objective
in Article 52(2) or the definition of an indiscriminate attack in Arti-
cle 51 are unlikely to succeed, since any reformulation would create as

47 The protection of civilian objects in Protection and the Law of War, Belhaven

Part IV is essentially centred on the protection Press, London/New York, 1992, pp. 91-95.

of the civilian population, as indeed is Proto- 48 See The Times, 23 September 1999,

col III to the 1981 Conventional Weapons interview with Lord Robertson: "the public (...)

Convention. For attempts to protect the envir- expect precision attacks. So, in terms of

onment, and thus the civilian population, see future procurement, nations will have to buy

R. Falk in G. Plant (ed.), Environmental weapons that are relevant."
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many definitional problems as exist in the current law. These articles
may be left to deal with what may be styled as the normal run of mil-
itary operations. This suggests that an additional norm is needed to
deal with the problem addressed in this paper, namely, the protection
of the civilian population from air-delivered "smart" weapons. The fact
that relatively few civilians will be killed or injured in these circum-
stances (compared with an indiscriminate attack using free-fall bombs
or poorly guided missiles) should not affect the legal regime involved.
One possibility, it is suggested, may be to add an additional protocol to
the 1981 Conventional Weapons Convention and draw upon the anal-
ogy of Article 2(3) of Protocol III to that Convention. Thus, it could
be provided that:

It is prohibited to make any military objective located
within a concentration of civilians the object of attack, except
when such military objective is clearly separated from the con-
centration of civilians, and all feasible precautions are taken with
a view to limiting the effects of the attack to the military objec-
tive and to avoiding, and in any event to minimizing, incidental
loss of civilian life, injury to civilians and damage to civilian
objects.49

The term "concentration of civilians" could be given the
meaning found in that Protocol, as "any concentration of civilians, be
it permanent or temporary, such as in inhabited parts of cities, or
inhabited towns or villages, or as in camps or columns of refugees or
evacuees, or groups of nomads". Should an attack be carried out
within a concentration of civilians the key concept would then be to
determine whether all "feasible precautions" had been taken to avoid
the prohibited damage. Given the Oxford English Dictionary defini-
tion of "feasible" as "practicable, possible, easily or conveniently
done",50 an attacking State which did not take such steps would be in

49 This is more specific than Art. 57(2)(ii), understood "feasible" to mean "that which is

Protocol I, since it deals with attacks where practicable or practically possible, taking into

there is a concentration of civilians. account all circumstances ruling at the time,

50 On ratification of the Additional Proto- including humanitarian and military consider-

cols on 28 January 1998 the UK stated that it ations" be. cit. (note n ) , statement (b).



RICR MARS IRRC MARCH 2000 VOL. 82 N° 837 163

breach of the provision. The steps required to be taken would clearly
depend upon the circumstances existing at the time, but a planner
would have to consider various possibilities, such as the guidance sys-
tem malfunctioning, a mistake as to the proposed target itself and
whether the attack should be carried out only when the objective can
be clearly identified. The possibility of anti-aircraft missiles, or other
defensive measures, will also need to be considered, as well as the
height from which an attack should be launched. There is no balanc-
ing act here, as there is in Article 51(5)(b) of Additional Protocol I,
between destroying the military objective and the expectation of civil-
ian deaths or injury or the destruction of civilian objects. The obliga-
tions upon the attacking State are therefore much greater under this
proposed addition to the law. It would also be necessary to provide that
a breach of this provision would be classed as a war crime under the
Rome Statute of the International Criminal Court (1998)51 for which
an individual might be indicted.

An alternative approach is to tackle the problem from the
standpoint of the State's responsibility to pay compensation to civilians
(or to those claiming on their behalf) for injury and damage to them
caused by a failure to take all feasible precautions to prevent such loss or
damage by those who, acting on behalf of the State, have attacked tar-
gets within an area where there is a concentration of civilians. The lia-
bility of a State to pay compensation is, of course, well settled although
the mechanisms for doing so are not.52 Like criminal responsibility, any
obligation to pay compensation must be incumbent upon all States
involved in an international armed conflict and not merely the defeated
State. It should also be awarded by an independent body whose delib-
erations are open to the public, so that the accountability of military or
political leaders for actions or omissions during an armed conflict may
be transparent, as it is in criminal cases. To achieve this objective, inter-
national criminal courts would need to have jurisdiction to prosecute

51 At present it is not. See Art. 8 of the 52 See H. P. Gasser, "International humani-

Rome Statute of the International Criminal tarian law", in Hans Haug, Humanity for

Court, UN Doc. A/CONF. 183/9. All, Henry Dunant Institute, Geneva, 1993,

pp. 87-88.
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States, the only punishment available in this type of case being the pay-
ment of compensation to the victims of the military action.

The two proposals made above require an alteration to
existing treaty arrangements, which may be considered, at the present
time, to be unrealistic of achievement. At the very least States should
be encouraged to set out in a public document the grounds by which
they assert that their actions are in conformity with international
humanitarian law. In particular, where an air campaign is mounted, an
expectation that a State will assert why a particular object is a military
objective will heighten the awareness of those who make decisions
about individual targets upon the fact that their actions will be judged
by the law. This is no new phenomenon, since in any democratic State
a government's actions are normally limited by legal boundaries. These
boundaries are to be found mainly in Additional Protocol I or in cus-
tomary international law.

Resume

Kosovo 1999: les operations aeriennes — Les
dispositions du Protocole additionnel I a I'epreuve
par PETER ROWE

La campagne militaire de 1999 contre la Republique federale de

Yougoslavie a ete caracterisee par un engagement massif de I'aviation des

forces armees de I'OTAN. L'article analyse les operations aeriennes sous

I'angle des regies du droit international humanitaire et, notamment, des

nouvelles dispositions du Protocole I de 1977 relatives a la protection de

la population civile et des biens de caractere civil. Selon I'auteur, les regies

de conduite etablies par le nouveau droit sont adequates, mime si elles

n'ont pas toujours ete respectees. Toutefois, il propose de renforcer la pro-

tection contre les attaques dans les regions a forte concentration civile

(villes, quartiers residentiels, etc.). L'auteur examine egalement la reac-

tion des milieux politiques britanniques, notamment a travers les debats

du Parlement au sujet de Vintervention militaire dans les Balkans.


