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INTRODUCTION 
 

 

THE INTERNATIONAL COMMITTEE OF THE RED CROSS LIBRARY 
 

The International Committee of the Red Cross (ICRC) 
endeavours to prevent suffering by promoting and 
strengthening international humanitarian law (IHL) and 
universal humanitarian principles. The ICRC Library in 
Geneva contributes to this mission by maintaining an 
extensive collection of IHL documents to help ICRC 
colleagues in their work. While the Library was set up 
primarily to serve ICRC staff members, it also takes on 
its own share of IHL-promotion work with the general 
public.  

To this end, the Library holds a wide collection of specif-
ic IHL documents that can be consulted by the public: 
preparatory documents, reports, records and minutes of 
Diplomatic Conferences where the main IHL treaties 
were adopted; records of Red Cross and Red Crescent 
Movement conferences, during which many IHL matters 
are discussed;  

every issue of the International Review of the Red Cross 
since it was founded; all ICRC publications; rare docu-
ments published in the period between the founding of 
ICRC and the end of the First World War and charting 
the influence of Dunant’s ideas; and a unique collection 
of legislation and case law implementing IHL at domes-
tic level. 

The Library also acquires as many external IHL publica-
tions as possible, with those produced in English and 
French being the priority. Each journal article, chapter, 
book, working paper, report etc. is catalogued separate-
ly, making the Library’s online catalogue 
(http://www.cid.icrc.org/library/) one of the most exhaus-
tive resources for IHL research.  

The Library is open to the public from Monday to Thurs-
day (9 a.m. to 5 p.m. non-stop) and on Friday (9 a.m. to 
1 p.m.). 

ORIGIN AND PURPOSE OF THE IHL BIBLIOGRAPHY 
 

The bibliography was first produced at the request of 
field communication delegates, who were in charge of 
encouraging universities to offer IHL courses and of 
assisting professors who taught this subject. The dele-
gates needed a tool they could give their contacts to 
help them develop or update their IHL knowledge.  

Given their needs, it was decided to classify the docu-
ments so readers could pinpoint what they needed, 
access the documents easily and use abstracts to de-
cide whether or not to read a document in full.  

It quickly emerged that the bibliography was also helpful 
to other researchers, students and legal professionals 
working in the field of IHL.  

The Library therefore decided to produce a compilation 
of this quarterly electronic tool as an official annual pub-
lication. 

In short, the bibliography can be useful for developing 
and strengthening IHL knowledge, helping ICRC delega-
tions, National Societies, schools, universities, research 
centres etc. to build up their library’s IHL collection, and 
keeping track of topical IHL issues being tackled by 
academics. It is also useful for authors in the process of 
writing articles, books and theses and legal profession-
als who work on IHL on a daily basis to see what has 
been written on a specific IHL subject. 

 

HOW TO USE THE IHL BIBLIOGRAPHY 
 

Part I: Multiple entries for readers who only 
need to check specific subjects 
The first part is tailored for such readers, with 15 IHL 
categories that have been identified in conjunction with 
ICRC legal and communication advisers. An additional 
“Countries/Regions” category has been added for a 
regional approach. Each article, book and chapter is 
classified under every relevant category. This enables 
readers to swiftly identify references of interest without 
trawling through the whole bibliography. To avoid mak-
ing the document too long, this first part only provides 
bibliographic references. For the abstract, please refer 
to the second part of the bibliography. 

Part II: All entries (containing abstracts) for 
readers who need full information 
Rather than going through the first part and coming 
across repeated references, readers can skip to the 
second part where all the documents are listed alpha-
betically (by title), together with an abstract. The abstract 
is either that produced by the author or the publisher, 
where provided, or is drawn up by the IHL reference 
librarian responsible for the bibliography. As a result of a 
fruitful partnership with the University of Toronto, a 
number of abstracts are now also produced by students 
involved in the International Human Rights Program 
(IHRP). 
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Chronology 
This bibliography is based on the acquisitions made by 
the ICRC Library over the past year. The Library ac-
quires and catalogues relevant articles and books as 
soon as they become available. However, the publica-
tion date may not coincide with the period supposedly 
covered by the bibliography due to publishing or work 
load delays. 

Contents 
The bibliography lists English and French writings (e.g. 
articles, monographs, chapters, reports and working 
papers) on IHL subjects. 

Sources 
The ICRC Library monitors a wide range of sources, 
including all 120 journals to which the Library subscribes, 
bibliographical databases, legal databases, legal pub-

lishers’ catalogues, legal research centres and non-
governmental organizations. It also receives sugges-
tions from the ICRC legal advisers. 

Disclaimer  
Acquisitions are made by the Library and do not neces-
sarily reflect the opinions of the ICRC. 

SUBSCRIPTION AND FEEDBACK 
 

This publication is a compilation of a quarterly electronic 
bibliography. If you wish to receive the quarterly elec-
tronic bibliography directly by e-mail, please send your 
request to library@icrc.org with the subject heading “IHL 
bibliography subscription”. 

Feel free to send your questions, comments and feed-
back to the same e-mail address. 

 

 
FOREWORD 

 

 

Early in 2014, we noticed that three bibliography sec-
tions in particular had a larger number of entries than in 
the two previous years. 

The first category that has particularly expanded this 
year is “Types of Conflict.” Its size can be attributed to 
the topic of cyber-warfare, already much discussed in 
2013 after the adoption of the Tallinn Manual on the 
International Law Applicable to Cyber Warfare. In 2014, 
experts had time to explore the content and application 
of the manual in greater detail, and this led to increased 
academic output on the subject. 

The second biggest category this year is “Protection of 
Persons.” Two themes account for most of its growth. 
The first one, children, has been the subject of numer-
ous articles. It’s easy to see why so much has been 
written on this subject: in 2012, the International Crimi-
nal Court issued its first judgment and sentence against 
Thomas Lubanga for the crime of recruiting child sol-
diers. The second topic, refugees, is particularly preva-
lent owing to the publication of a major collective work 
on the subject. The chapters dealing with international 
humanitarian law are catalogued separately by the 
ICRC library, and this, too, accounts for the explosion in 

the “Protection of Persons” section, along with the sub-
jects perennially favoured by authors: the responsibility 
for protecting civilians, and preventing sexual violence. 

Lastly, under “Implementation” –  always a dense sec-
tion year after year – the publication of a collective work 
on the implementation of humanitarian law by interna-
tional and national judicial and quasi-judicial bodies is 
what is has made this section even fuller.   

In conclusion, we note that discussion of the question of 
drones and autonomous weapons systems has in no 
way diminished, and in fact constitutes more than 50 per 
cent of the “Weapons” category. 

  

 

 

 

Michèle Hou 
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ADAPTER LES COMMENTAIRES DES CONVENTIONS DE 
GENÈVE ET DE LEURS PROTOCOLES ADDITIONNELS AU 
XXIE SIÈCLE  

Jean-Marie Henckaerts. In: Revue internationale 
de la Croix-Rouge : sélection française Vol. 94, 
2012/4, p. 375-380 

ADVANCED INTRODUCTION TO INTERNATIONAL CONFLICT 
AND SECURITY LAW  

Nigel D. White. - Cheltenham ; Northampton : E. 
Elgar, 2014. - X, 144 p.  

BEGINNING OF IHL APPLICATION : OVERVIEW AND 
CHALLENGES  

Louise Arimatsu. In: Collegium No 43, automne 
2013, p. 71-82 

BIBLIOGRAPHY 2013 : INTERNATIONAL HUMANITARIAN 
LAW : BASED ON THE ICRC LIBRARY CLASSIFIED 
ACQUISITIONS  

ICRC ; compil. by Michèle Hou. - Geneva : ICRC, 
May 2014. - 167 p.  

BRINGING THE COMMENTARIES ON THE GENEVA 
CONVENTIONS AND THEIR ADDITIONAL PROTOCOLS INTO 
THE TWENTY-FIRST CENTURY  

Jean-Marie Henckaerts. In: International review of 
the Red Cross Vol. 94, no. 888, Winter 2012, p. 
1551-1555 

A BROAD OVERVIEW OF THE LAW OF ARMED CONFLICT IN 
THE AGE OF TERROR  

Shane R. Reeves and David Lai. - In: The funda-
mentals of counterterrorism law. - Chicago : Sec-
tion of Administrative Law and Regulatory Practice, 
American Bar Association, 2014. - p. 139-161 

LE CONCEPT DE CONFLIT ARMÉ : ENJEUX ET AMBIGUÏTÉS  
Eric David. - In: Permanence et mutation du droit 
des conflits armés. - Bruxelles : Bruylant, 2013. - p. 
55-71 

THE CONCEPT OF ARMED CONFLICT IN INTERNATIONAL 
HUMANITARIAN LAW  

by Krisztina Huszti Orban. - [S.l.] : [s.n.], 2014. - 
385 p.  

CURRENT ISSUES OF INTERNATIONAL HUMANITARIAN LAW : 
BELGRADE NATIONAL ASSEMBLY OF THE REPUBLIC OF 
SERBIA, 16 DECEMBER 2010 : INTERNATIONAL SEMINAR  

organized by the International Institut of Humani-
tarian Law ; [ed. by Stefania Baldini]. - San Remo : 
International Institute of Humanitarian Law, [2011]. 
- 135 p.  
 
 

CUSTOMARY HUMANITARIAN LAW TODAY : FROM THE 
ACADEMY TO THE COURTROOM  

Theodor Meron. - In: The Oxford handbook of in-
ternational law in armed conflict. - Oxford : Oxford 
University Press, 2014. - p. 37-49 

DICTIONNAIRE PRATIQUE DU DROIT HUMANITAIRE  
Françoise Bouchet-Saulnier. - Paris : La Décou-
verte, 2013. - 862 p.  

DROIT INTERNATIONAL GÉNÉRAL ET DROIT INTERNATIONAL 
HUMANITAIRE : RETOUR AUX SOURCES  

Vincent Chetail. - In: Permanence et mutation du 
droit des conflits armés. - Bruxelles : Bruylant, 
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END OF IHL APPLICATION  
Marko Milanovic. In: Collegium No 43, automne 
2013, p. 83-94 

THE ERITREA-ETHIOPIA CLAIMS COMMISSION AND 
CUSTOMARY INTERNATIONAL HUMANITARIAN LAW  

Agnieszka Szpak. In: Journal of international hu-
manitarian legal studies Vol. 4, issue 2, 2013, p. 
296-314 
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D'HENRY DUNANT  

Myriam Fillaud. - In: Humanisme et droit : offert en 
hommage au professeur Jean Dhommeaux. - Pa-
ris : Pedone, 2013. - p. 51-62 

THE GENTLE MODERNIZER OF THE LAW OF ARMED 
CONFLICT ?  

Inger Österdahl. - In: Jus post bellum : mapping 
the normative foundations. - Oxford : Oxford Uni-
versity Press, 2014. - p. 207-228 
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HEALTHCARE ON THE BATTLEFIELD : IN SEARCH OF A 
LEGAL AND ETHICAL FRAMEWORK  

Brigit Toebes. In: Journal of international humani-
tarian legal studies Vol. 4, issue 2, 2013, p. 197-
219 : tabl. 

IHL : THE BASICS OF INTERNATIONAL HUMANITARIAN LAW  
ICRC. - Geneva : ICRC, October 2011. - 4 volets  
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DIRECT PARTICIPATION IN HOSTILITIES FROM CYBERSPACE  
Collin Allan. In: Virginia journal of international law 
Vol. 54, no. 1, December 2013, p. 173-193 

AN EVALUATION OF THE U.S. POLICY OF "TARGETED 
KILLING" UNDER INTERNATIONAL LAW : THE CASE OF 
ANWAR AL-AULAQI (PART I)  

Jake William Rylatt. In: California western interna-
tional law journal vol. 44, fall 2013, p. 39-72 
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THE GEOGRAPHIC REACH OF IHL : THE LAW AND CURRENT 
CHALLENGES  

Tristan Ferraro. In: Collegium No 43, automne 
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A PROPOS DE L'APPLICABILITÉ DU DROIT DE L'OCCUPATION 
MILITAIRE AUX FORCES DES NATIONS UNIES  
par Noemi Corso. In: Schweizerische Zeitschrift für in-
ternationales und europäisches Recht = Revue suisse 
de droit international et de droit européen = Rivista sviz-
zera di diritto internazionale e europeo = Swiss review of 
international and european law 23. Jg, 4/2013, p. 609-
638 

La participation progressive (et physiologique) de l'ONU 
dans la gestion des crises internationales, et surtout les 
différentes typologies dans lesquelles le modèle origi-
naire du peacekeeping s'est fragmenté aux cours des 
années, ont poussé la doctrine à s'interroger sur la pos-
sibilité d'élargir l'application matérielle du régime d'oc-
cupation même à ces contextes. La doctrine se pré-
sente divisée et peu résolue. D'un côté, on constate la 
tendance répandue à exclure sur le plan théorique l'hy-
pothèse d'une éventuelle application de jure des normes 
sur l'occupation; de l'autre côté, on trouve ceux qui con-
sidèrent aptes à fonctionner, même pour les organisa-
tions internationales, les critères traditionnellement utili-
sés pour vérifier l'existence d'une occupation de la part 
d'un ou plusieurs Etats. Cette étude se propose d'appor-
ter une contribution au débat en cours. Elle commence 
par réfuter l'objection de principe fondée sur la nature 
consensuelle des forces des Nations Unies. Elle ana-
lyse ensuite la thèse qui fait appel au critère du consen-
tement selon laquelle s'il y a le consentement au dépla-
cement des troupes sur le territoire, il n'y a pas d'occu-
pation. Au travers de trois situations différentes, elle 
montre combien il est parfois difficile ou même impos-
sible de se procurer ex ante, ou de maintenir ferme, le 
consentement au déploiement des troupes. Enfin, elle 
estime que la solution de compromis qui tend à accepter 
l'applicabilité du régime d'occupation par analogie ou de 
facto ne convainc pas en raison du sens obscur du con-
cept d'application de facto. 

THE ABUSE OF AMBIGUITY : THE UNCERTAIN STATUS OF 
OMAR KHADR UNDER INTERNATIONAL LAW  
Ryan Liss. In: Canadian yearbook of international law = 
Annuaire canadien de droit international Vol. 50, 2012, p. 
95-161 

There has been a great deal of contemporary scholarly 
debate, in the abstract, surrounding many of the issues 
related to Khadr's case, such as the status of "unlawful 
combatants" and child soldiers. This article endeavours 
to clarify Khadr's status under international law. First, it 
analyzes Khadr's status under international humanitari-
an law,(IHL). In doing so, it considers the character of 
the conflict in which Khadr was captured, the concept of 
combatancy, the assertion that Khadr was an "unlawful 
combatant," and the rights guaranteed to Khadr under 
IHL as a result of his status. Second, the article assess-
es Khadr's potential protections as a child soldier by 
surveying the debate concerning the definition of child 
soldiers, the obligations of states detaining child soldiers, 
and the principles governing the treatment of minors 
involved in penal processes generally. This article fo-
cuses on the international legal status and protections 
Khadr should have been granted, rather than the ques-
tion of whether any specific breaches of his rights in fact 
occurred. Nevertheless, even without a thorough review 
of the state conduct at issue, it is evident that the United 
States (and arguably Canada) breached some of the 
basic guarantees that should have been afforded to 
Khadr. While the law surrounding each aspect of his 

status is not clear, it seems the United States and Can-
ada have exploited this very ambiguity to justify their 
disregard for Khadr's rights. The article concludes by 
observing that this approach to legal ambiguity is, itself, 
contrary to the foundational principles of IHL. 

ACCOUNTABILITY AND PROTECTION OF UN PEACEKEEPERS 
IN LIGHT OF MONUSCO  
Tomas Macura. In: Die Friedens-Warte : journal of inter-
national peace and organization Bd. 88, H. 3-4, 2013, p. 
143-156 

Military personnel involved in United Nations peace-
keeping operations have operated without an effective 
legal framework regulating their conduct since the end 
of the Cold War. The explosion of peacekeeping as a 
response to non-international armed conflict has too 
often resulted in poorly trained and under-equipped 
peacekeepers facing renewed hostilities because a 
party to the conflict has breached the terms of a cease-
fire agreement. This article critically examines the pro-
tection granted to peacekeepers in such situations and 
how they can be held accountable for serious crimes in 
the context of international humanitarian law and inter-
national criminal law. MONUSCO, the United Nations 
Organization Stabilisation Mission in the Democratic 
Republic of Congo, is considered in light of the recent 
deployment of an intervention brigade to directly con-
front rebel forces. 

ACTIVE AND PASSIVE PRECAUTIONS IN AIR AND MISSILE 
WARFARE  
by Marco Sassòli and Anne Quintin. In: Israel yearbook 
on human rights Vol. 44, 2014, p. 69-123 

This contribution constitutes a commentary and critical 
discussion of the HFCR Manual on International Law 
Applicable to Air and Missile Warfare produced by the 
Program on Humanitarian Policy and Conflict Research 
at Harvard University (HPCR Manual). It is largely based 
upon a report written by one of the authors for the Ex-
pert Group that drafted the HPCR Manual. The introduc-
tion first determines the status of the HPCR Manual and 
tackles some general questions about the relation be-
tween treaty law and customary law in air and missile 
warfare, as well as whether the same rules apply, on the 
one hand, to hostilities taking place on land, sea and in 
the air, and on the other hand, to both international and 
non-international armed conflicts. Following this, it then 
looks at the precautionary measures to be taken by the 
attacker. Before discussing the individual provisions 
contained in Article 57 of the 1977 First Additional Pro-
tocol to the Geneva Conventions (Protocol I), certain 
general questions on precautionary measures are ad-
dressed. Next, it details the precautionary measures 
recommended by Article 58 of Protocol I. For both sec-
tions, the methodology consists of first looking at each 
precautionary measure as foreseen in Protocol I and 
determining its status under customary law. The article 
then assess how each rule has generally been inter-
preted, and more importantly how each rule has been 
applied to air and missile warfare, discussing what spe-
cific problems exist, particularly in the context of air-to-
air hostilities. 

 

ICRC Library | 68 
 



I H L  B i b l i o g r a p h y  2 0 1 4                                          A b s t r a c t s 

ADAPTER LES COMMENTAIRES DES CONVENTIONS DE 
GENÈVE ET DE LEURS PROTOCOLES ADDITIONNELS AU 
XXIE SIÈCLE  
Jean-Marie Henckaerts. In: Revue internationale de la 
Croix-Rouge : sélection française Vol. 94, 2012/4, p. 
375-380 

C’est dans les années 1950 déjà que le Comité interna-
tional de la Croix-Rouge (CICR) publiait les Commen-
taires des Conventions de Genève de 1949 et dans les 
années 1980 qu’il leur adjoignait les Commentaires des 
Protocoles additionnels de 1977. Depuis, les Conven-
tions et leurs Protocoles n’ont cessé de faire leurs 
preuves et l’on a acquis une pratique considérable en 
matière d’application et d’interprétation de ces six traités. 
Soucieux de tenir compte de cette évolution, le CICR a 
entrepris un important projet de mise à jour des Com-
mentaires qui leur ont été consacrés. Il entend par là 
contribuer à ce que le droit international humanitaire soit 
mieux compris et respecté – ce qui, à terme, devrait 
renforcer la protection des victimes de conflits armés. 

ADVANCED INTRODUCTION TO INTERNATIONAL CONFLICT 
AND SECURITY LAW  
Nigel D. White. - Cheltenham ; Northampton : E. Elgar, 
2014. - X, 144 p. 

Advanced Introduction to International Conflict and Se-
curity Law provides a concise and insightful guide to the 
key principles of international law governing peacetime 
security, the use of force, conflict and post-conflict situa-
tions. Nigel D. White explores the complex legal regimes 
that have been created to control the level of armaments, 
to limit the occasions when governments can use mili-
tary force to mitigate the conduct of warfare and to build 
peace. 

THE AFRICAN WAR REFUGEE : USING IHL TO INTERPRET 
THE 1969 AFRICAN REFUGEE CONVENTION'S EXPANDED 
REFUGEE DEFINITION  
Tamara Wood. - In: Refuge from inhumanity ? : war 
refugees and international humanitarian law. - Leiden ; 
Boston : Brill Nijhoff, 2014. - p. 179-203 

The expanded refugee definition in Article 1(2) of the 
African Refugee Convention is the object of investiga-
tion of this chapter. This definition has often been 
praised for providing better protection to persons fleeing 
war, conflict and generalised violence than its counter-
part in the Refugee Convention. Recourse to other are-
as of international law, including IHL, has been de-
scribed as the ‘logical starting point’ for interpreting the 
African definition’s novel terms. Drawing on scholarship 
and her own field research, Wood provides detailed 
analysis of how IHL may be applied to the interpretation 
of the definition’s four refugee-producing ‘events’ — 
external aggression, occupation, foreign domination and 
events seriously disturbing public order. While recognis-
ing that full interpretation requires these events to be 
considered in conjunction with the definition’s other 
elements, her analysis of the events themselves illus-
trates both the potential and limitations of IHL in this 
regional context. 

AIR WARFARE  
Michael N. Schmitt. - In: The Oxford handbook of inter-
national law in armed conflict. - Oxford : Oxford Universi-
ty Press, 2014. - p. 118-144 

This chapter is structured in two parts. It lays the 
groundwork for discussion with a survey of the historical 
lex scripta directly applicable to air operations, including 
efforts to craft restatements of the law of air warfare. 
However, most discussion is reserved for the second 
part, which considers the extant law of air operations 
from the perspective of airmen. It does so by examining 
the law governing the four questions that are central to 
their operations-where can they fly, at what can they 
shoot, how must they conduct air operations, and what 
weapons may they use. 

AL QAEDA IN THE ARABIAN PENINSULA THROUGH THE 
FRAMEWORK OF INTERNATIONAL HUMANITARIAN LAW  
Simon Henderson. In: Al Nakhlah : online journal on 
Southwest Asia and Islamic civilization Spring 2012, 12 
p. 

This paper argues that international humanitarian law 
can encompass transnational armed conflicts. The au-
thor draws specifically upon Common Article 2 and 3 of 
the 1949 Geneva Conventions to discuss the case of Al-
Qaeda in the Arabian Peninsula and the involvement of 
Yemen, Saudi Arabia and the US, arguing that this case 
fits the criteria of a transnational conflict. He suggests 
that where an armed conflict has not developed, states 
should be resorting to criminal law enforcement and 
international cooperation wherever possible, while pro-
tecting human rights. Finally, the author points out that 
the practical realities can make it difficult to apply this 
framework. 

AMBULANCE AND PRE-HOSPITAL SERVICES IN RISK 
SITUATIONS  
ICRC. - Geneva : ICRC, November 2013. - 51 p. 

This report sets out ways to make pre-hospital care and 
ambulance services operating in areas of armed vio-
lence safer. Written by the Norwegian Red Cross with 
support from the ICRC and the Mexican Red Cross, the 
report summarizes field experience in over 20 countries. 

AMNESTY : EVOLVING 21ST CENTURY CONSTRAINTS UNDER 
INTERNATIONAL LAW  
Juan Carlos Portilla. In: The Fletcher Forum of world 
affairs Vol. 38:1, Winter 2014, p. 169-194 

By using the case of Colombia to illustrate the evolving 
duty to prosecute international crimes, this article sheds 
light on the unresolved question of the international 
legality of amnesties—one facet of the peace versus 
justice dilemma, and an enigma for international criminal 
law to elucidate in the years to come. 

AN ANALYSIS OF THE LEGAL STATUS OF CIA OFFICERS 
INVOLVED IN DRONE STRIKES  
Donna R. Cline. In: San Diego international law journal 
Vol. 15, no. 1, 2013, p. 51-114 

The United States uses drone strikes to target and kill 
suspected members of al Qaeda and its supporters, and 
many of these attacks have been carried out by CIA 
officers. This article analyzes whether the CIA officers 
participating in the drone strikes should be considered 
as civilians directly participating in hostilities, and what 
the possible consequences are for this status. The arti-
cle first provides a background on international and non-
international armed conflicts and presents the key ele-
ments used to distinguish between the two. An explana-
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tion of the legal categories of actors found in armed 
conflict is also provided, including a discussion of the 
“terrorist” and “unlawful combatant” labels and why they 
are not recognized legal categories in international hu-
manitarian law. The article includes a section on when 
targeted killings may be justified by self-defense under 
Article 51 of the United Nations Charter. Finally, the 
article examines whether the targeted drone strikes are 
being carried out inside an armed conflict and what the 
legal status is of the CIA officers carrying out the drone 
strikes. 

THE ANALYTICAL FRAMEWORK OF WATER AND ARMED 
CONFLICT : A FOCUS ON THE 2006 SUMMER WAR BETWEEN 
ISRAEL AND LEBANON  
Mark Zeitoun, Karim Eid-Sabbagh and Jeremy Loveless. 
In: Disasters : the journal of disaster studies and man-
agement Vol. 38, no. 1, January 2014, p. 22-44 : tabl., 
photogr., carte 

This paper develops an analytical framework to investi-
gate the relationship between water and armed conflict, 
and applies it to the ‘Summer War’ of 2006 between 
Israel and Lebanon (Hezbollah). The framework broad-
ens and deepens existing classifications by assessing 
the impact of acts of war as indiscriminate or targeted, 
and evaluating them in terms of international norms and 
law, in particular International Humanitarian Law (IHL). 
In the case at hand, the relationship is characterised by 
extensive damage in Lebanon to drinking water infra-
structure and resources. This is seen as a clear violation 
of the letter and the spirit of IHL, while the partial de-
struction of more than 50 public water towers compro-
mises water rights and national development goals. The 
absence of pre-war environmental baselines makes it 
difficult to gauge the impact on water resources, sug-
gesting a role for those with first-hand knowledge of the 
hostilities to develop a more effective response before, 
during, and after armed conflict. 

ANTICIPATING THE BIOLOGICAL PROLIFERATION THREAT OF 
NANOTECHNOLOGY : CHALLENGES FOR INTERNATIONAL 
ARMS CONTROL REGIMES  
Margaret E. Kosal. - In: New technologies and the law of 
armed conflict. - The Hague : T.M.C. Asser Press, 2014. 
- p. 159-174 

This chapter explores challenges—both in the technical 
realm and in international arms control regimes and 
laws—in the pursuit of nanotechnology as it intersects 
with the proliferation of biological weapons. Nanotech-
nology is thriving in academia, in the private sector, and 
in state science and technology programs. The security 
implications, both for traditional non-proliferation re-
gimes and for misuse by non-state actors, have not 
received commensurate attention with other technologi-
cal advances. At the same time, policy makers and the 
scientific community, domestically and internationally, 
are attempting to develop new means to address risks 
associated with biotechnology, including synthetic ge-
nomics. Although the potential threats of nanotechnolo-
gy research in an age of terrorism or a new age of state-
based proliferation may not be as easy to envision in the 
near term as those associated with biotechnology, the 
possibilities are becoming more real as nanotechnology 
is transitioned from the laboratory to products. A number 
of recent advances in nanotechnology have strongly 
suggested nanotechnology’s malfeasant potential in the 
hands of adversaries. 

L'APPLICABILITÉ RATIONE TEMPORIS DU DROIT DE 
L'OCCUPATION DE GUERRE : LE DÉBUT ET LA FIN DE 
L'OCCUPATION  
Robert Kolb et Sylvain Vité. - In: Permanence et muta-
tion du droit des conflits armés. - Bruxelles : Bruylant, 
2013. - p. 97-148 

La definition juridique de l’occupation repose essentie-
liement sur des critères de fait, a savoir le principe 
d’effectivité. Il y a occupation au sens du droit interna-
tional lorsque, d’une part, une armée contrôle de ma-
nière effective un territoire étranger dans le cadre d’un 
conflit armé international et que, d’autre part, ce contrôle 
n’a pas été accepté par le souverain du territoire con-
cerné. La notion d’occupation depend ainsi de l'interpré-
tation que l’on donne a ces deux critères. Selon que l’on 
retienne une conception large ou étroite de la notion de 
contrôle effectif, ou encore selon le degré 
d’indépendance que l’on exige pour considérer qu’une 
partie a donné "librement" son consentement a la pre-
sence de troupes étrangères sur son territoire, l'applica-
tion du régime de l'occupation à une situation donnée se 
fera plus ou mois tot dans le déroulement de l'opération 
et durera plus ou moins longtemps. Comment cerner 
plus précisément la portée de ces critères ? Quels évé-
nements précis marquent le debut et la fin de l'occupa-
tion ? Telles sont les questions que traitent cette contri-
bution. Il s’agit de la question majeure qui a la fois con-
ditionne l’application du droit de l'occupation et la rend 
considérablement complexe. 

THE APPLICABILITY AND APPLICATION OF INTERNATIONAL 
HUMANITARIAN LAW TO MULTINATIONAL FORCES  
Tristan Ferraro. In: International review of the Red Cross 
Vol. 95, no. 891/892, Autumn/Winter 2013, p. 561-612 

The multifaceted nature of peace operations today and 
the increasingly violent environments in which their per-
sonnel operate increase the likelihood of their being 
called upon to use force. It thus becomes all the more 
important to understand when and how international 
humanitarian law (IHL) applies to their action. This arti-
cle attempts to clarify the conditions for IHL applicability 
to multinational forces, the extent to which this body of 
law applies to peace operations, the determination of 
the parties to a conflict involving a multinational peace 
operation and the classification of such conflict. Finally, 
it tackles the important question of the personal, tem-
poral and geographical scope of IHL in peace opera-
tions. 

APPLICABILITY TEST OF ADDITIONAL PROTOCOL II AND 
COMMON ARTICLE 3 FOR CRIMES IN INTERNAL ARMED 
CONFLICT  
Noëlle Quénivet. - In: Applying international humanitari-
an law in judicial and quasi-judicial bodies : international 
and domestic aspects. - The Hague : Asser Press, 2014. 
- p. 31-60 

Modern warfare raises important, often difficult ques-
tions about conflict classification and applicable legal 
frameworks. These challenges typically concern whether 
a conflict should be deemed as international or non-
international and which legal regime applies in virtue of 
this classification. It is this issue that Noëlle Quénivet 
develops in this chapter. Focusing on non-international 
conflicts, she examines the impact of the international 
criminal tribunals' jurisprudence on the classification of 
non-international conflicts as either falling under Com-
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mon Article 3 or under the Additional Protocol II. Qué-
nivet sketches the difference between the two treaty 
regimes as far as application of IHL is concerned, with 
Common Article 3 permitting such application in cases 
of dissident groups fighting each other, whereas the 
Additional Protocol II requires the conflict to be between 
a government and internal belligerent forces. Proceed-
ing to explain that the Additional Protocol II cannot be 
considered either lex posterior or lex generalis to Com-
mon Article 3, Quénivet illustrates this through reference 
to state practice, demonstrating that there exists a bifur-
cation as regards legal regulation for non-international 
armed conflicts. Consequently and based on these 
premises, Quénivet explores the applicability test of 
these two different treaties in the jurisprudence of vari-
ous international criminal courts and tribunals. 

THE APPLICATION OF INTERNATIONAL HUMAN RIGHTS LAW 
IN NON-INTERNATIONAL ARMED CONFLICTS  
Jean-Marie Kamatali. In: Journal of international human-
itarian legal studies Vol. 4, issue 2, 2013, p. 220-261 

Since the end of the Cold War, the world has experi-
enced a decrease in international conflict and a signifi-
cant increase in non-international armed conflict (niac). 
Despite this change, however, international law has 
been very slow in adapting its laws that initially were 
crafted with international armed conflict in mind to the 
new niac environment. There is a growing recognition 
that international humanitarian law (ihl) is not well 
equipped to deal with issues of human rights violations 
committed during niac. New efforts to make international 
human rights law (ihrl) applicable in such conflicts have, 
however, raised more questions than answers. There is 
still no consensus on whether international human rights 
law applies to niac. Furthermore, the question on 
whether non-international armed groups are bound by 
international human rights obligations remains contro-
versial. This article tries to analyze where international 
law stands now of these questions. It proposes steps 
international law could follow to move from its current 
rhetoric to a more practical solution on these questions. 
The three solutions proposed are: individual agreements 
to respect human rights during armed conflict, the pos-
sibility of an icj advisory opinion and the option of a pro-
tocol additional to international human rights treaties 
relating to their application in niac. 

THE APPLICATION OF JUS POST BELLUM IN NON-
INTERNATIONAL ARMED CONFLICTS  
Kristen E. Boon. - In: Jus post bellum : mapping the 
normative foundations. - Oxford : Oxford University 
Press, 2014. - p. 259-268 

Jus post bellum’s deep moral and legal associations 
with the humanitarian tradition have meant that predom-
inant approaches to the concept have tended to focus 
on international wars and international actors at the 
expense of any deep exploration of what role jus post 
bellum might play in non-international or internal situa-
tions. Now that non-international armed conflicts out-
number international armed conflicts by a significant 
margin, it is time to reassess the scope of jus post bel-
lum norms in cases of internal conflict. This contribution 
argues that some jus post bellum principles will be the 
same regardless of the nature of the conflict—
specifically, those derived from international criminal law 
and human rights law. Nonetheless, this chapter argues 
that in areas where jus post bellum relates to rebuilding 

and reconstruction after non-international conflicts, it 
should be regulated by the principle of “bounded discre-
tion” and show deference to local authorities. 

APPLYING THE LAWS OF ARMED CONFLICT IN SWISS 
COURTS  
Roberta Arnold. - In: Applying international humanitarian 
law in judicial and quasi-judicial bodies : international 
and domestic aspects. - The Hague : Asser Press, 2014. 
- p. 317-333 

With the entry into force, on 1st January 2011, of the 
amended Criminal Code (CC) and Military Criminal 
Code (MCC), and the new Criminal Procedure Code 
(CrimPC), which is now uniformly applicable at both 
federal and cantonal level, Switzerland has equipped 
itself with more efficient tools for the implementation of 
the Laws of Armed Conflict (LOAC) and the fight against 
impunity for their violations. At the same time, the Swiss 
juridical world has already been acquainted with some 
cases involving application of the LOAC, having reached 
its gates. The purpose of this chapter is to map these 
developments in the Swiss legal landscape as well as 
mark some landmark cases that have highlighted appli-
cation of IHL in the Swiss domestic jurisdiction, in par-
ticular the “G Case” and the “Niyonteze case”. 

ARE WE REACHING A TIPPING POINT ? : HOW 
CONTEMPORARY CHALLENGES ARE AFFECTING THE 
MILITARY NECESSITY-HUMANITY BALANCE  
Shane R. Reeves, Jeffrey S. Thurnher. In: Harvard na-
tional security journal features 2013, 12 p. 

This short article addresses the relationship between the 
principles of military necessity and humanity, and warn 
that an overemphasis on humanity may be unfolding in 
the contexts of the "capture or kill" debate, autonomous 
weapons systems, and cyber warfare. 

ARMED CONFLICT AND FORCED MIGRATION : A SYSTEMATIC 
APPROACH TO INTERNATIONAL HUMANITARIAN LAW, 
REFUGEE LAW, AND INTERNATIONAL HUMAN RIGHTS LAW  
Vincent Chetail. - In: The Oxford handbook of interna-
tional law in armed conflict. - Oxford : Oxford University 
Press, 2014. - p. 700-734 

This chapter examines the application of three branches 
of international law to forced migration and refugee pro-
tection in an armed conflict. It provides a comparative 
assessment of these branches of international law in 
terms of their application to protection of refugees in war, 
refugees fleeing war, and refugees in post-war contexts. 
The analysis indicates that international humanitarian 
and refugee law are not a panacea in terms of protec-
tion, and that it is international human rights law that 
fulfils the central function of filling the gaps in protection 
left by humanitarian and refugee law. 

ARMED CONFLICT AND THE INTER-AMERICAN HUMAN 
RIGHTS SYSTEM : APPLICATION OR INTERPRETATION OF 
INTERNATIONAL HUMANITARIAN LAW ?  
Shana Tabak. - In: Applying international humanitarian 
law in judicial and quasi-judicial bodies : international 
and domestic aspects. - The Hague : Asser Press, 2014. 
- p. 219-256 

This chapter explores the complexities that arise when 
the Inter-American System of Human Rights is confront-
ed with situations of armed conflict which may give rise 
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not only to the application of human rights law, but also 
of international humanitarian law. International humani-
tarian law has been incorporated into the jurisprudence 
of the IASHR in two primary means: first, through direct 
application of the law of war and the subsequent holding 
that states were in violation of this law, and second, 
through utilization of IHL as lex specialis providing inter-
pretive reference to the interpretation of human rights 
during times of armed conflict. This chapter discusses 
the Commission’s and the Court’s respective jurispru-
dence on cases that grapple with the interplay between 
these two branches of international law, and explores 
the implications of these two approaches to integration 
of IHL by judicial bodies whose ratione materie is limited 
to human rights law. The author suggests that the cur-
rent position of international humanitarian law within the 
Inter-American Human Rights System is a result of ju-
risdictional restraints, and not to the substantive differ-
ences between the two areas of law. 

ARMED CONFLICTS AND PROTECTION OF REFUGEES  
Seshaiah Shasthri. - In: An introduction to international 
refugee law. - Leiden : M.Nijhoff, 2013. - p. 159-188 

Contemporary practices in humanitarian law emphasise 
on the complementarity nature and the growing interface 
between international humanitarian law, human rights 
and international refugee law for protection of basic 
rights of refugees. Stress the complementary nature, 
and indeed the convergence of IHL, human rights and 
the rights of refugees as instruments for the protection 
of life and human dignity. Moreover, the fundamental 
principles of human rights and most of the provisions of 
IHL that protect civilians and govern the conduct of hos-
tilities are now part of customary international law. Per-
sons fleeing armed conflicts do not fall within the frame 
of refugee protection per se. National legislation, re-
gional conventions or binding directives guarantee the 
protection for those individuals affected by violence in 
cases of armed conflicts such as the 1969 OAU Refu-
gee Convention or the EC Qualification Directive. It is for 
the above said reasons one must understand the inter-
face between IHL and international refugee law in the 
context of protection to the refugees and examine their 
relevance in addressing the said concerns. 

ARMED FORCES AND INTERNATIONAL JURISDICTIONS  
Marco Odello, Francesco Seatzu (eds.). - Cambridge 
[etc.] : Intersentia, 2013. - XV, 234 p. 

Different activities conducted by armed forces and their 
personnel are governed by different branches of interna-
tional law, in particular international humanitarian law, 
international criminal law and human rights law. In re-
cent times, the growing number and jurisprudence of 
international jurisdictions have also addressed the activi-
ties of military personnel engaged in different scenarios, 
including the internal organisation of armed forces and 
forms of violation of different rules of international law. 
Relevant decisions include, for instance, the internation-
al ad hoc criminal Tribunals, special courts, and truth 
and reconciliation commissions, as well as human rights 
courts and the International Court of Justice. This book 
explores the relationship between armed forces and 
international tribunals, courts and non-judicial bodies, 
taking into consideration the case-law developed by 
those jurisdictions. The contributors are legal academics 
from various European universities’ law schools, with a 

specific expertise in international human rights, criminal 
and humanitarian law. 

ARMED FORCES AND THE INTERNATIONAL COURT OF 
JUSTICE : THE RELEVANCE OF INTERNATIONAL 
HUMANITARIAN LAW AND HUMAN RIGHTS LAW TO THE 
CONDUCT OF MILITARY OPERATIONS  
Giulio Bartolini. - In: Armed forces and international 
jurisdictions. - Cambridge [etc.] : Intersentia, 2013. - p. 
51-89 

This article reviews the International Court of Justice's 
(ICJ) role in defining International Humanitarian Law 
(IHL) through its case law. The author notes that while 
the ICJ jurisprudence is limited in volume, the ICJ has 
made important contributions to IHL through cases, 
Nicaragua v USA (1986), Congo v Uganda (2005), and 
advisory opinions, Nuclear Weapons advisory opinion 
(1996), Legal Consequences of the Construction of a 
Wall in the Occupied Palestinian Territory (2004). The 
author argues that the ICJ has reaffirmed and clarified 
legal principles surrounding IHL. For example, the ICJ 
has combined "Hague Law" and "Geneva Law" into a 
single, complex system for IHL. Moreover, the ICJ has 
stressed that there is underlying customary law to cer-
tain international treaties, such as the VIII Hague Con-
vention, which apply despite non-ratification. Further-
more, other international bodies rely on the legal princi-
ples developed by the ICJ. However, the ICJ's decisions 
have been too brief, making some principles ambiguous. 
The author also examines the application of the defini-
tion of armed conflict, conduct of hostilities, the law of 
occupation, humanitarian assistance, and guarantees 
for the implementation of IHL in ICJ jurisprudence. Final-
ly, the author considers ICJ case law relating to the 
extraterritorial application of human rights treaties and 
the relationship between IHL and HRL. [Summary by 
students at the University of Toronto, Faculty of Law 
(IHRP)] 

LES ARMES À SOUS-MUNITIONS EN DROIT INTERNATIONAL 
HUMANITAIRE : ENJEUX ET DÉFIS DE LEUR INTERDICTION  
Annyssa Bellal et Stuart Casey-Maslen. - In: Perma-
nence et mutation du droit des conflits armés. - 
Bruxelles : Bruylant, 2013. - p. 491-525 

Cet article aborde d'abord les caractéristiques des 
armes à sous-munitions (section I) ainsi que les prin-
cipes généraux de droit humanitaire qui les régissent 
(section II). Les Etats ont estimé nécessaire de lancer 
un processus de négociation, aboutissant à de nou-
velles règles stipulées dans la Convention sur les armes 
à sous-munitions, qui est examinée en détail (section III). 
Finalement, l'article s'attarde brièvement sur les autres 
règles spécifiques de droit international humanitaire qui 
abordent également la question (section IV). 

LES ARMES NOUVELLES NON LÉTALES EN JUS IN BELLO : LE 
CAS DES AGENTS PSYCHOTROPES  
David Cumin. - In: Permanence et mutation du droit des 
conflits armés. - Bruxelles : Bruylant, 2013. - p. 453-489 

On appelle agents psychotropes, des produits agissant 
sur le système nerveux central, donc sur le psychisme. 
Ces incapacitants sont à la fois des armes chimiques ou 
biochimiques et des armes psychologiques ou neurop-
sychologiques. La problématique développée ici porte 
plus précisément sur les rapports entre cette catégorie 
d'arme non-létale et le jus in bello. S'agissant des armes 
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non-létales, il n'existe ni convention ni définition conven-
tionnelle. Ce chapitre se tourne donc vers les textes 
internes, le CICR ou la doctrine afin d'en dégager une 
définition et une typologie. Il se tourne ensuite vers la 
double utilisation qui en est faite comme moyen de nuire 
à l'ennemi: la propagande et l'interrogatoire. Dans ces 
deux cas, se posent deux questions: celle de l'usage 
d'agents chimiques ou biochimiques d'une part, et celle 
de la protection juridique du psychisme de l'individu 
ennemi d'autre part. 

THE ARMS TRADE TREATY AND HUMAN SECURITY : WHAT 
ROLE FOR NSAS ?  
Zeray Yihdego. - In: Human security and international 
law : the challenge of non-state actors. - Cambridge 
[etc.] : Intersentia, 2014. - p. 135-173 

In 2013 a UN-sponsored Arms Trade Treaty (ATT) that 
regulates the irresponsible spread of conventional arms 
was adopted. Zeray Yihdego traces how these weapons, 
which are manufactured and sold by NSAs, adversely 
affect human security and how NSAs are involved in the 
development of arms control regulations, focusing spe-
cifically on the ATT. Like all treaty negotiations, negotia-
tions on the ATT were formally carried out by States. 
Yihdego draws our attention, however, to the various 
ways NSAs - both the arms industry resisting stringent 
regulation and civil society campaigners advocating for 
stricter regulation - have influenced these negotiations, 
and have informed - or not - State positions on specific 
issues. If anything, the dynamics of these negotiations 
show that NSAs are accorded participatory roles and 
rights in State-dominated international norm-setting 
processes. One should, however, not be deluded into 
thinking that this participatory revolution necessarily 
furthers human security. Participation allows NSAs to 
inject a variety of views into the debate. Some - such as 
those taken by civil society - may further human securi-
ty; others - such as those taken by the arms industry - 
may not. Ultimately, the exact impact of discreet NSA 
lobbying on the outcome of international negotiations, 
will depend on the legitimacy of the cause defended, the 
access that various NSAs have to State administrations 
and diplomats, and the business interests involved. Civil 
society NSAs have come out on top by successfully 
pushing governments to conclude such human security-
enhancing treaties as the Mine Ban Treaty (1997) or the 
Cluster Munitions Convention (2008). 

ARMS TRANSFER AND COMPLICITY IN WAR CRIMES  
Antonio Leandro. - In: War crimes and the conduct of 
hostilities : challenges to adjudication and investigation. 
- Cheltenham ; Northampton : E. Elgar, 2013. - p. 225-
240 

Leandro examines the current state of international law 
governing the transfer of arms. The author contemplates 
two separate sources of liability for weapons-dealers; 
liability from a breach in the rules of arms transfers, or 
liability from a breach of international criminal law (ICL).  
Leandro focuses on how arms dealers can be prosecut-
ed under ICL for complicity in war crimes, and outlines 
the subjective and objective elements of this offence. 
Although an aider and abettor need not have the same 
intent as the principle perpetrator, the accessory must 
possess an awareness that he or she is assisting in the 
crime. Leandro believes establishing such awareness in 
light of the evidence can be difficult and argues for a 
flexible approach to the prosecutor’s burden of proof. To 

be convicted of complicity in war crimes, the supplier 
must also have a “substantial effect” on the perpetuation 
of the principal’s crime. Leandro refers to a report from 
the International Commission of Jurists, which discusses 
three ways for this “substantial effect” requirement to 
arise: enabling, facilitating, or exacerbating the princi-
pal’s crime. He takes issue with these classifications, 
arguing that the lines between them are blurred in reality. 
[Summary by students at the University of Toronto, Fac-
ulty of Law (IHRP)] 

ARMS TRANSFERS AND INTERNATIONAL HUMAN RIGHTS 
LAW  
Annyssa Bellal. - In: Weapons under international hu-
man rights law. - Cambridge ; New York : Cambridge 
University Press, 2014. - p. 448-471 

The legality of any given weapon is typically determined 
by reference to at least three criteria: its inherent charac-
teristics (for example, in accordance with international 
humanitarian law, whether it is a weapon of a nature to 
cause superfluous injury or unnecessary suffering 
against combatants, or is inherently indiscriminate); its 
typical impact (for example, where in most cases civil-
ians caught up in armed conflcit are disproportionately 
affected when compared with military utility, or when it 
tends to be used for torture); and, lastly, the actors who 
use it. These criteria all play a role in the regulation of 
arms transfer. This chapter assesses the mechanisms 
and criteria that have been elaborated - including the 
United Nations Arms Transfer Treaty, which was adopt-
ed on 2 April 2013 - to reduce the impact on individuals, 
groups, and societies. Since the 1990s a number of 
regional and international instruments have sought to 
regulate arms transfers. The normative weight of these 
instruments differs, some being international or regional 
treaties, others being phrased in soft law terms. To date, 
none has asserted global control over the transfer of all 
conventional weapons. This, therefore, was the intent 
behind the elaboration of a global Arms Trade Treaty 
within United Nations auspices. 

ARMS TRANSFERS TO THE SYRIAN ARAB REPUBLIC : 
PRACTICE AND LEGALITY  
Mélanie De Groof. - Bruxelles : GRIP, 2013. - 55 p. 

After more than two years of internal conflict in Syria, a 
pressing question relates to the practice and legality of 
arms transfers to both the groups opposing the regime 
of Assad and the Assad regime itself. Since the begin-
ning of the conflict, regional and international players 
are arming one side or the other, which brought the UN 
Secretary-General to qualify the conflict as a ‘proxy war’. 
In light of the lift of the EU arms embargo earlier this 
year, and the growing tensions at the regional and inter-
national level on the Syria question, there is no likeli-
hood of decreasing arms transfers in the near future, 
which triggers the discussion on the permissibility of 
such arms transfers. Therefore, this research paper 
outlines the normative and practical framework which 
governs arms transfers to the myriad of actors involved 
in the Syrian armed conflict. The practical analysis con-
centrates on past and present arms transfers to Syria 
and the risks of proliferation of these arms in Syria and 
beyond. The legal analysis focuses on the most im-
portant international and European legal standards gov-
erning the transfer of military material and technology, 
as well as the international treaty and customary law 
rules regulating the threat or use of force in international 
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relations. The main purpose of this report is to offer an 
in-depth legal and factual analysis on arms transfers to 
Syria. 

AN ASSESSMENT OF JUS IN BELLO ISSUES CONCERNING 
COMPUTER NETWORK ATTACKS : A THREAT REFLECTED IN 
NATIONAL SECURITY AGENDA  
Kalliopi Chainoglou. In: Romanian journal of internation-
al law Vol. 12, 2010 

Since 2001, computer network attacks have become a 
feature of international relations; they have been con-
ducted on a regular basis, leaving states troubled as to 
the appropriate way of responding to them. Limited bib-
liography exists on how the existing rules on the use of 
force (jus ad bellum) as well as the law of armed conflict 
(jus in bello) apply to computer network attacks. The 
scope of the present article is broader, as it seeks to 
explore issues that pertain to computer network at-
tacks/operations in the light of jus in bello and present 
the new tendencies concerning this matter which is 
already being addressed by states and international 
organizations, i.e. NATO. The analysis takes into con-
sideration the jus in bello and the codified existing law in 
the form of HPCR Manual on International Law Applica-
ble to Air and Missile Warfare (2009) along with the 
strategy doctrines and military manuals of various states 
that have openly admitted to be conducting computer 
network operations and/or recognize the potential harm 
of cyber threats to their security. With the civilian and 
military cyber domain considered to be interlinked, 
states with significant digital infrastructure have moved 
to design national strategies to mitigate and establish 
agencies to counter threats in the cyber space. The dual 
(civilian/military) nature of the threat is underscored in 
most official policies while cyber warfare is expected or 
considered to be a part of conventional warfare. A num-
ber of states have claimed the severity of cyber threats, 
issued strategy doctrines which address the prospect of 
offensive and defensive computer network operations 
while they gradually upgrade computer network opera-
tions from “stand alone capabilities” to integrated opera-
tions in the conventional military force scheme/theatre of 
operations, and adjust military manuals to the complexi-
ties of computer network operations. 

ASSUMING RISK : A CRITICAL ANALYSIS OF A SOLDIER'S 
DUTY TO PREVENT COLLATERAL CASUALTIES  
Cheryl Abbate. In: Journal of military ethics Vol. 13, no. 
1, April 2014, p. 70-93 

Recent discussions in the just war literature suggest that 
soldiers have a duty to assume certain risks in order to 
protect the lives of all innocent civilians. I challenge this 
principle of risk by arguing that it si justified neither as a 
principle that guides the conduct of combat soldiers, nor 
as a principle that guides commanders in the US military. 
I demonstrate that the principle of risk fails on the first 
account because it requires soldiers both to violate their 
strict duty of obedience and loyalty and to exceed their 
special obligations to protect their fellow comrades, the 
state, the state's constituents and other protected civil-
ians. I then illustrate that the principle of risk fails on the 
second account since it conflicts with the commander's 
primary obligation to protect and promote the welfare 
and lives of his or her soldiers. I conclude by arguing 
that we cannot reasonably expect soldiers and com-
manders to adhere to the principle of risk until there is a 
radical, institutional-level transformation of militaristic 

goals, values, strategies, policies, warrior codes and 
expectations of service members in the US armed forc-
es. 

AT WAR WITH THE ROBOTS : AUTONOMOUS WEAPON 
SYSTEMS AND THE MARTENS CLAUSE  
Tyler D. Evans. In: Hofstra law review Vol. 41, issue 3, 
Spring 2013, p. 697-733 

This Note examines arguments for preemptively prohib-
iting the development and use of autonomous weapon 
systems under the Martens Clause. This Note identifies 
the Martens Clause as a tenuous but discernible threat 
to such systems under the Law of Armed Conflict be-
cause the Clause's "dictates of the public conscience," 
interpreted broadly, could provide the grounds upon 
which to prohibit autonomous weapon systems before 
such systems even exist -- unlike the more traditional 
pillars of the Law of Armed Conflict, such as distinction 
and proportionality, which would require, at the very 
least, an analysis of the weapon systems' use and ef-
fects to invalidate any particular weapon. Having ana-
lyzed the various interpretations of the Martens Clause, 
this Note suggests how states seeking to develop au-
tonomous weapon systems might proceed in order to 
protect their interests. 

ATTACKED BY OUR OWN GOVERNMENT : DOES THE WAR 
POWERS RESOLUTION OR THE LAW OF ARMED CONFLICT 
LIMIT CYBER STRIKES AGAINST SOCIAL MEDIA COMPANIES ?  
Harry P. Koulos. In: The Georgetown journal of law and 
public policy Vol. 11, 2013, p. 705-736 

The use of email and social media to support terrorist 
acts poses a threat to the United States. Terrorists are 
known to communicate using a common email account's 
"drafts folder," which makes their activity much more 
difficult to track because no emails need be sent. And, 
potentially innocent use of social media could jeopardize 
American operations. This note confronts the potential 
situation where the US Government uses cyber strikes 
to shut down a social media site's private messange 
service in order to protect national security. Using a 
hypothetical situation, it asks the following questions: 
"Does the Authorization for Use of Military Force 
(AUMF) authorize such an attack ? Assuming the AUMF 
does not apply, would the cyber strike against the social 
media company's server in the Middle East trigger the 
War Powers Resolution ? Assuming the US was in an 
armed conflict with the hypothetical terrorist group, 
would such a cyber strike comply with the law of armed 
conflict ? 

ATTACKS IN AIR AND MISSILE WARFARE  
by Arne Willy Dahl. In: Israel yearbook on human rights 
Vol. 43, 2013, p. 215-261 : tabl. 

Focusing on air and missile warfare, the aim of this arti-
cle is to discuss rules of customary international law for 
international armed conflict regarding attacks, under-
stood as "acts of violence against the adversary, wheth-
er in offence or in defence". The ambition of this article 
is humble: to show what seems to be customary law 
with regard to attacks. The ideal way would be to study 
actual practise on the battlefield and how the actors 
justify their actions or their decisions when they choose 
not to act in a particular way. For practical reasons, a 
simple methodology is used. Where a particular rule is 
codified in a widely accepted treaty, it is assumed to 
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reflect customary law unless there is reason to believe 
that it is rejected by one or more "most affected" States. 

ATTACKS ON MEDICAL MISSIONS : OVERVIEW OF A 
POLYMORPHOUS REALITY : THE CASE OF MÉDECINS SANS 
FRONTIÈRES  
Caroline Abu Sa’Da, Françoise Duroch and Bertrand 
Taithe. In: International review of the Red Cross Vol. 95, 
no. 890, Summer 2013, p. 309-330 

The aim of this article is to carry out a preliminary analy-
sis of issues relating to the types of violence that are 
directed against humanitarian medical missions. Starting 
from the observation that violence can cause some 
degree of disruption for a medical organisation such as 
Médecins Sans Frontières, despite its wide experience 
which has brought it much wisdom and generated nu-
merous and sporadic responses to such events, the 
article offers a more subtle analysis of terms and of 
situations of violence so as to contribute to the estab-
lishment of a research project and, in a second phase, 
to an awareness-raising campaign focusing on these 
complex phenomena. 

AU COEUR DES RELATIONS ENTRE VIOLENCE ET DROIT : LA 
PRATIQUE DES MEURTRES CIBLÉS AU REGARD DU DROIT 
INTERNATIONAL  
Muriel Ubéda-Saillard. In: Annuaire français de droit 
international 58, 2012, p. 83-116 

La pratique des meurtres ciblés consiste en l'utilisation 
délibérée de la force meurtrière par des agents publics 
ou des membres de groupes armés organisés, en pé-
riode de conflit armé, contre des individus préalable-
ment identifiés qui ne se trouvent pas sous la garde 
physique de leur agresseur. Mise en oeuvre par certains 
États, y compris des États de droit, notamment dans le 
cadre du contre-terrorisme, à l'encontre de personnes 
dont les activités violentes sont jugées extrêmement 
dangereuses pour la sauvegarde de l'ordre public et la 
protection de la population, cette pratique soulève de 
nombreuses interrogations quant à son éventuelle licéité 
au regard du jus ad bellum et du jus in bello. Elle est 
présentée comme un moyen de mise en oeuvre des 
normes internationales mais il est difficile, sinon impos-
sible, de l'appréhender sous l'angle de l'application du 
droit. 

AUT DEPORTARE AUT JUDICARE : CURRENT TOPICS IN 
INTERNATIONAL HUMANITARIAN LAW IN CANADA  
James Yap. - In: Applying international humanitarian law 
in judicial and quasi-judicial bodies : international and 
domestic aspects. - The Hague : Asser Press, 2014. - p. 
355-387 

The Canadian experience with international humanitari-
an law is dominated by cases involving foreign nationals 
accused of committing war crimes abroad. Canada has 
developed a system whereby these individuals can be 
pursued either through criminal prosecutions, or through 
immigration proceedings modeled after the Exclusion 
Clause in Article 1F(a) of the Refugee Convention. In 
practice, the immigration remedies are far more fre-
quently pursued. In the context of a debate that is rele-
vant in many countries, this chapter examines the com-
parative characteristics of the two types of procedures 
and the merits of relying, as Canada does, almost ex-
clusively on the immigration option. The chapter also 
reviews other current topics in international humanitarian 

law in Canada, for instance the domestic civil liability of 
a Canadian corporation for complicity in war crimes 
committed in other countries, as well as the role that 
norms of international humanitarian law play in the ex-
traterritorial application of Canadian constitutional law. 
The author concludes by calling upon international tri-
bunals adjudicating war crimes and crimes against hu-
manity to consider as a useful resource the now exten-
sive body of cases emanating from courts in Canada 
and other countries that have decided similar issues in 
the context of refugee and immigration proceedings. 

AUTOMATED WARFARE  
George R. Lucas. In: Stanford Law & policy review Vol. 
25, issue 2, June 2014, p. 317-339 

In this Article, I review the military and security uses of 
robotics and "un-manned" or "uninhabited" (and some-
times "remotely piloted") vehicles in a number of rele-
vant conflict environments that, in turn, raise issues of 
law and ethics that bear significantly on both foreign and 
domestic policy initatives. My treatment applies to the 
use of autonomous unmanned platforms in combat and 
low-intensity international conflict, but also offers guid-
ance for the increased domestic uses of both remotely 
controlled and fully autonomous unmanned aerial, mari-
time, and ground systems for immigration control, border 
surveillance, drug interdiction, and domestic law en-
forcement. I outline the emerging debate concerning 
"robot morality" and computational models of moral 
cognition and examine the implications of this debate for 
the future reliability, safety, and effectiveness of auton-
omous systems that might come to be deployed in both 
domestic and international conflict situations. I summa-
rize the lessons learned and the areas of provisional 
consensus reached thus far in this debate in the form of 
"soft-law" precepts that reflect emergent norms and a 
growing international consensus regarding the proper 
use and governance of such weapons. 

AUTONOMOUS WEAPONS AND THE LAW OF ARMED 
CONFLICT  
Allyson Hauptman. In: Military law review Vol. 218, win-
ter 2013, p. 170-195 

This article begins by outlining the principles of the law 
of armed conflict (LOAC). It then examines the laws 
governing weapons. Next, it reviews existing and devel-
oping autonomous weapons technology, and finally, the 
article explores the moral principles important to deter-
mining the answer to this question. Ultimately, it con-
cludes that until technology is advanced enough to mir-
ror human decision making processes, humans must 
remain a part of the "kill chain" for the foreseeable future, 
but that possibility of autonomous weapons that can 
follow LOAC are possible. 

AUTONOMOUS WEAPONS : ARE YOU SURE THESE ARE 
KILLER ROBOTS ? : CAN WE TALK ABOUT IT ?  
Shane R. Reeves and William J. Johnson. In: The army 
lawyer April 2014, p. 25-31 

The rise of autonomous weapons is creating under-
standable concern for the international community as it 
is impossible to predict exactly what will happen with the 
technology. This uncertainty has led some to advocate 
for a preemptive ban on the technology. Yet the emer-
gence of a new means of warfare is not a unique phe-
nomenon and is assumed within the Law of Armed Con-
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flict. Past attempts at prohibiting emerging technologies 
use as weapons — such as aerial balloons in Declara-
tion IV of the 1899 Hague Convention — have failed as 
a prohibitive regime denies the realities of warfare. Fur-
ther, those exploring the idea of autonomous weapons 
are sensitive not only to their legal obligations, but also 
to the various ethical and moral questions surrounding 
the technology. Rather than attempting to preemptively 
ban autonomous weapons before understanding the 
technology’s potential, efforts should be made to pool 
the collective intellectual resources of scholars and prac-
titioners to develop a road forward. Perhaps this would 
be the first step to a more comprehensive and assertive 
approach to addressing the other pressing issues of 
modern warfare. 

A BATTLE OVER ELASTICITY : INTERPRETING THE CONCEPT 
OF "CONCRETE AND DIRECT MILITARY ADVANTAGE 
ANTICIPATED" UNDER INTERNATIONAL HUMANITARIAN LAW  
Yutaka Arai-Takahashi. - In: The realisation of human 
rights : when theory meets practice : studies in honour of 
Leo Zwaak. - Cambridge [etc.] : Intersentia, March 2014. 
- p. 351-367 

This essay focuses on the key notion 'concrete and 
direct military advantage' under Articles 51(5)(b) and 57 
AP I. It dissects the elements of this notion for the pur-
pose of demonstrating the extent to which this consoli-
dated notion has spawned several additional broader 
interpretations. This analysis is purported to examine 
why there is much of elasticity in construing this notion, 
as compared to the relatively curt treatment given to the 
countervailing interest of minimising collateral civilian 
casualties. The investigations will shed light on how the 
parameters of the notion 'concrete and direct military 
advantage' may be considered (over-)stretched. To gain 
closer insight into divergent understandings of compo-
nents of the expression 'concrete and direct military 
advantage', analyses will turn to the material element of 
Article 8(2)(b)(iv) of the Rome Statute of the Internation-
al Criminal Court (ICC Statute), which contains the cor-
responding war crime of disproportionate collateral cas-
ualties, and to the ICC's Elements of Crimes, which 
provides elaborate commentaries on the normative in-
gredients of this war crime. 

BEGINNING OF IHL APPLICATION : OVERVIEW AND 
CHALLENGES  
Louise Arimatsu. In: Collegium No 43, automne 2013, p. 
71-82 

As a principle, the applicability of IHL is dependent on 
the existence of an armed conflict. The simplicity of this 
rule nevertheless obscures the difficulties faced in find-
ing, and in naming, a particular situation of violence as 
an ‘armed conflict’. The term ‘armed conflict’ is context-
dependent in that the criteria for determining the exist-
ence of an armed conflict differ according to whether the 
armed violence is one fought between States (interna-
tional armed conflict) or between a State and non-State 
actor or between such actors (non-international armed 
conflict). The conditions that trigger the application of 
IHL for international and non-international armed conflict 
are therefore addressed separately. 

 

BEHIND THE FLAG OF DUNANT : SECRECY AND THE 
COMPLIANCE MISSION OF THE INTERNATIONAL COMMITTEE 
OF THE RED CROSS  
Steven R. Ratner. - In: Transparency in international law. 
- Cambridge : Cambridge University Press, 2013. - p. 
297-320 

Much of the ICRC's work consists of hundreds of confi-
dential visits and authorship of numerous secret reports 
to monitor compliance by armies, security forces and 
non-State armed groups with IHL. In doing so, it is de-
liberately opaque: it rarely identifies violators publicly; it 
leaves its legal position on many key issues ambiguous, 
sometimes even from the target of its discussions; and 
at times it avoids legal discourse entirely when persuad-
ing parties to follow legal rules. This aversion to trans-
parency is not only at odds with the assumptions of the 
naming and shaming strategy regarding the most effec-
tive means to induce compliance. It also makes it almost 
impossible for outsiders to know the ICRC's legal char-
acterization of specific cases. As a result, its approach 
to protection of victims, even if successful in individual 
cases, seems to undermine its self-professed role as the 
guardian of - the authoritative interpreter of and voice for 
- international humanitarian, law. This tension between 
the role of the ICRC, and the ICRC's approach to it, 
should interest scholars and those concerned with the 
proper role for transparency in encouraging compliance 
with law generally. It also calls into question the as-
sumption that transparency is necessarily beneficial for 
the promotion of international law. 

BELLIGERENCY RECOGNITION : PAST, PRESENT AND 
FUTURE  
Konstantinos Mastorodimos. In: Connecticut journal of 
international law Vol. 29, spring 2014, p. 301-326 

In traditional international law, the realities of internal 
violence have been described in different terms, de-
pending on the level of violence, the success of the 
armed non-state actor (ANSA) and the interests of the 
parent or other states. A rebellion was a first level in 
which violence was relatively low, the ANSA created a 
little nuisance to the enemy state and there were mini-
mal, if any, repercussions outside of the state where 
violence was taking place. Insurgency designated a 
relatively successful ANSA, possibly with some control 
over territory, whose actions had some consequences in 
the outside world. Belligerency implied a further in-
creased level of violence and success for the ANSA and 
created the need for a more comprehensive corpus of 
legal rules to regulate the situation. This last situation is 
the focus of this article. The purpose of this article is to 
expose the past of belligerency, examine its present, 
explain its retreat, and reflect on whether it deserves 
any future or adds value to the current state of interna-
tional law. It is argued that, despite its gradual demise, 
belligerency recognition is still in existence and that it 
could be resurrected in appropriate cases. 

BELLIGERENT REPRISALS IN NON-INTERNATIONAL ARMED 
CONFLICTS  
Veronika Bílková. In: International and comparative law 
quarterly Vol. 63, part 1, January 2014, p. 31-65 

The paper offers the first comprehensive treatment of 
the applicability and regulation of belligerent reprisals in 
non-international armed conflicts. It introduces three 
approaches to the topic (‘extralegal’, ‘permissive’ and 
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‘restrictive’ approaches) which all enjoy some support 
among States and scholars. The paper shows that in-
ternational humanitarian law (IHL) treaties, IHL customs 
and other legal sources do not make it possible to de-
cide between these approaches, as they are either silent 
on the topic or allow for several interpretations. It is the 
assessment of extralegal considerations and of the gen-
eral framework of IHL which allows us to conclude that 
belligerent reprisals are inapplicable in non-international 
armed conflicts (‘extralegal’ approach). Yet, there are 
signs indicating that a gradual shift toward the ‘restrictive’ 
approach could be under way. The paper cautions 
against a premature acceptance of this approach draw-
ing attention to its limits. 

BELLIGERENT TARGETING AND THE INVALIDITY OF A LEAST 
HARMFUL MEANS RULE  
Geoffrey S. Corn, Laurie R. Blank, Chris Jenks, Eric 
Talbot Jensen. In: International law studies Vol. 89, 
2013, p. 536-626 

The law of armed conflict provides the authority to use 
lethal force as a first resort against identified enemy 
belligerent operatives. There is virtually no disagreement 
with the rule that once an enemy belligerent becomes 
hors de combat — what a soldier would recognizes as 
“combat ineffective” — this authority to employ deadly 
force terminates. Recently, however, some have force-
fully asserted that the LOAC includes an obligation to 
capture in lieu of employing deadly force whenever do-
ing so presents no meaningful risk to attacking forces, 
even when the enemy belligerent is neither physically 
disabled nor manifesting surrender. Proponents of this 
obligation to capture rather than kill, or use the least 
harmful means to incapacitate enemy belligerents, do 
not contest the general authority to employ deadly force 
derived from belligerent status determinations. Instead, 
they insist that the conditions that rebut this presumptive 
attack authority are broader than the traditional under-
standing of the meaning of hors de combat embraced by 
military experts, and include any situation where an 
enemy belligerent who has yet to be rendered physically 
incapable of engaging in hostilities may be subdued 
without subjecting friendly forces to significant risk of 
harm. This essay is a comprehensive rebuttal of this 
least harmful means LOAC interpretation. It highlights 
what Additional Protocol I does not require. In particular, 
the fact that Additional Protocol I — by any account the 
most humanitarian-oriented LOAC treaty ever devel-
oped — did not impose any affirmative least harmful 
means obligation vis à vis belligerents undermines any 
assertion that such an obligation may be derived from 
the positive LOAC. It emphasizes how this least harmful 
means concept, especially when derived from an ex-
panded interpretation of the meaning of the concept of 
hors de combat, is fundamentally inconsistent with the 
tactical, operational, and strategic objectives that dictate 
employment of military power. 

BETTER OFF AS A PRISONERS OF WAR : THE DIFFERENTIAL 
STANDARD OF PROTECTION FOR MILITARY INTERNEES IN 
SWITZERLAND DURING WORLD WAR II  
Dwight S. Mears. In: Journal of the history of interna-
tional law Vol. 15, issue 2, 2013, p. 173-199 

During World War II, thousands of belligerent service-
men were interned in neutral countries. Those interned 
by permanent neutrals such as Switzerland experienced 
more stringent application of internment that denied the 

legal protections afforded to PoWs of enemy states, 
including harsh imprinsonment for attempting to escape. 
The Swiss decision to deny PoW protection to internees 
triggered an international debate over customary protec-
tions of internees, and eventually led to explicit protec-
tions which were incorporated into the 1949 Geneva 
Convention (III) Relative to the Treatment of Prisoners of 
War. The ICRC’s humanitarian mandate made it an 
authority on the law of armed conflict, including the law 
which protected internees of neutral countries. During 
World War II, concern over potential abuses of the law 
prompted the organization to clarify the customary inter-
national law of internment. This article retraces the dip-
lomatic stalemate induced by the Swiss decision. 

BETWEEN CONSOLIDATION AND INNOVATION : THE 
INTERNATIONAL CRIMINAL COURT'S TRIAL CHAMBER 
JUDGMENT IN THE LUBANGA CASE  
Sylvain Vité. In: Yearbook of international humanitarian 
law Vol. 15, 2012, p. 61-85 

The judgment delivered by Trial Chamber I of the Inter-
national Criminal Court on 14 March 2012 in the case of 
The Prosecutor v. Thomas Lubanga Dyilo was wel-
comed by a number of experts as a landmark decision. 
Not only was the judgment the first ever adopted by the 
Court, thus marking a new step in the operationalization 
of the Rome Statute, but it also provided an opportunity 
for addressing a number of procedural and substantive 
issues that are essential to the progressive development 
of both international criminal and humanitarian law. This 
chapter does not seek to provide a comprehensive 
analysis of all these issues. It focuses instead on the 
core of the judgment, i.e., the definitions of the war 
crimes for which Thomas Lubanga Dyilo was convicted 
(Sect. 4.3). The Trial Chamber found that the accused 
was guilty of conscripting and enlisting children under 15 
into an armed group, namely the Forces Patriotiques 
Pour la Libération du Congo (UPC/FPLC), and of using 
them to participate actively in hostilities. These crimes 
occurred in the Ituri region of the Democratic Republic of 
the Congo from September 2002 to August 2003. This 
article also examines how the Trial Chamber addressed 
the preliminary question of the characterization of the 
situation during the relevant period (Sect. 4.2). The 
judgment provides essential insight into the Trial Cham-
ber's understanding of the notion of armed conflict within 
the framework of the Rome Statute. 

BETWEEN "CONSTRUCTIVE ENGAGEMENT", "COLLUSION" 
AND "CRITICAL DISTANCE" : THE ICRC AND THE 
DEVELOPMENT OF INTERNATIONAL CRIMINAL LAW  
Carsten Stahn. - [S.l.] : [s.n.], 2013. - 21 p. 

This article examines the approach and relationship of 
the ICRC to International Criminal Law. It argues that 
the ICRC’s position navigates between normative sup-
port, collusion and institutional restraint. The ICRC has 
shaped some of the foundations of contemporary crimi-
nal justice, through its early focus on the implementation 
of International Humanitarian Law (e.g., through imple-
mentation and prosecution of ‘grave breaches) and its 
role as ‘gentle modernizer’ of the law. But it has at the 
same time kept a critical distance towards International 
Criminal Law. Its approach is marked by three cardinal 
principles: ‘structural independence’, ‘strategic engage-
ment’ and ‘systemic support’. It is grounded in the dis-
tinct roles of the ICRC (‘guardianship’, ‘protection’, ad-
vocacy and dissemination’) and deeper structural chal-
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lenges in the relationship between International Humani-
tarian Law and International Criminal Law. This contribu-
tion argues for a re-conceptualization of some of the 
existing approaches. It claims that it is unhelpful to theo-
rize the relationship between the ICRC and International 
Criminal Courts and Tribunals (ICCTs) on the basis of 
the premise that International Humanitarian Law pro-
vides a set of ‘primary rules’ that are enforced through 
criminal institutions, or complemented by ‘secondary 
rules’ under International Criminal Law (e.g., war crimes 
law). It may be more appropriate to view the ICRC and 
ICCTs as part of a polycentric legal system that is built 
on a plurality of interactive normative structures and 
governed by certain checks and balances. 

BEYOND BOUNDS : MOROCCO'S RIF WAR AND THE LIMITS 
OF INTERNATIONAL LAW  
Anna Chotzen. In: Humanity : an international journal of 
human rights, humanitarianism, and development Vol. 5, 
no. 1, Spring 2014, p. 33-54 

This paper examines the failure of international humani-
tarian law to sufficiently regulate the use of advanced 
military technologies, specifically in conflicts between 
sovereign and non-sovereign actors. This failure is two-
fold. First, the regulation of weapons consistently lags 
behind their development and use. Second, international 
humanitarian law generally excludes non-sovereign 
actors from its jurisdiction. Juxtaposing the 1925 Gene-
va Gas Protocol with the contemporaneous Moroccan 
Rif War reveals loopholes in international humanitarian 
law that enable major powers to enjoy unrestricted use 
of advanced military technologies toward imperial ends. 
This paper contends that the failure to regulate chemical 
warfare in the 1920s has significant parallels with the 
nebulous legal status of drone warfare today. 

BEYOND LIFE AND LIMB : EXPLORING INCIDENTAL MENTAL 
HARM UNDER INTERNATIONAL HUMANITARIAN LAW  
Eliav Lieblich. - In: Applying international humanitarian 
law in judicial and quasi-judicial bodies : international 
and domestic aspects. - The Hague : Asser Press, 2014. 
- p. 185-218 

In recent years, much effort has been made, in different 
forums, to clarify some of international humanitarian 
law’s (IHL) vaguer standards. However, little attention 
has been given to the meaning of the concept of civilian 
harm. This chapter seeks to contribute to the under-
standing of harm by exploring, in a preliminary manner, 
an uncharted question: the issue incidental mental harm 
under the proportionality principle of jus in bello. The 
chapter asks first whether the inclusion of incidental 
mental harm in the proportionality calculus is a utopian 
suggestion, upsetting the delicate balance of IHL. It 
thereafter exemplifies IHL’s seeming blind-spot with 
regard to the issue, concluding that the lack of direct 
treatment of the concept does not amount to its negation. 
The chapter then critically explores possible challenges 
to the recognition of incidental mental harm, positing 
that these are not convincing. All in all, the chapter as-
serts that it is high time that states, commanders, judges 
and fact-finding missions take incidental mental harm 
seriously, if IHL is to maintain its integrity as a legal field 
setting out to minimize civilian harm. 

 

BEYOND THE BATTLEFIELD, BEYOND AL QAEDA : THE 
DESTABILIZING LEGAL ARCHITECTURE OF 
COUNTERTERRORISM  
Robert M. Chesney. In: Michigan law review Vol. 112, 
no. 2, November 2013, p. 163-224 

By the end of the first post-9/11 decade, the legal archi-
tecture associated with the U.S. government’s use of 
military detention and lethal force in the counterterrorism 
setting had come to seem relatively stable, supported by 
a remarkable degree of cross-branch and cross-party 
consensus (manifested by legislation, judicial decisions, 
and consistency of policy across two very different pres-
idential administrations). That stability is certain to col-
lapse during the second post-9/11 decade, however, 
thanks to the rapid erosion of two factors that have 
played a critical role in generating the recent appear-
ance of consensus: the existence of an undisputed 
armed conflict in Afghanistan, as to which the law of 
armed conflict clearly applies, and the existence of a 
relatively identifiable enemy in the form of the original al 
Qaeda organization. Several long-term trends contribute 
to the erosion of these stabilizing factors. Most obviously, 
the overt phase of the war in Afghanistan is ending. At 
the same time, the U.S. government for a host of rea-
sons places ever more emphasis on what we might call 
the “shadow war” model (i.e., the use of low-visibility or 
even deniable means to capture, disrupt, or kill terror-
ism-related targets in an array of locations around the 
world). The original al Qaeda organization, meanwhile, 
is undergoing an extraordinary process of simultaneous 
decimation, diffusion, and fragmentation; one upshot of 
this transformation has been the proliferation of loosely 
related regional groups that have varying degrees of 
connection to the remaining core al Qaeda leadership. 
These shifts in the strategic posture of both the United 
States and al Qaeda profoundly disrupt the stability of 
the current legal architecture on which military detention 
and lethal force rest. Specifically, these developments 
make it far more difficult (though not impossible) to es-
tablish the relevance of the law of armed conflict to U.S. 
counterterrorism activities, and they raise exceed- ingly 
difficult questions regarding whom these activities law-
fully may be directed against. Critically, they also all but 
guarantee that there will be a new wave of judicial inter-
vention to consider those very questions. Bearing that in 
mind, I conclude this Article by outlining steps that could 
be taken now to better align the legal architecture with 
the trends described above. 

BIBLIOGRAPHY 2013 : INTERNATIONAL HUMANITARIAN 
LAW : BASED ON THE ICRC LIBRARY CLASSIFIED 
ACQUISITIONS  
ICRC ; compil. by Michèle Hou. - Geneva : ICRC, May 
2014. - 167 p. 

A compilation of the four electronic quarterly Interna-
tional Humanitarian Law bibliography issued by the 
ICRC Library during the year 2013. Based on the li-
brary's regular and extended acquisitions on IHL, this 
bibliography is aimed at helping students, professors 
and legal professionals be up-to-date and have over-
view on issues being dealt with by academic authors in 
specific subjects of IHL. It contains articles, chapters, 
books, reports and working papers in English and 
French. Subject headings include general issues, types 
of conflict, armed forces and non-state actors, multina-
tional forces, detention and treatment of persons, private 
actors, protection of persons, protection of objects, con-
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duct of hostilities, weapons, law of occupation, interna-
tional criminal law, human rights, implementation, con-
temporary challenges and countries. Easy to use, the 
bibliography also offers abstracts. 

BLIND IN THEIR OWN CAUSE : THE MILITARY COURTS IN THE 
WEST BANK  
Yaël Ronen. In: Cambridge journal of international and 
comparative law Vol. 2, issue 4, 2013 

The military courts operating in the West Bank do not 
ordinarily regard the criminal system they enforce as 
governed by the law of occupation. Their reasoning for 
this view reveals that they perceive themselves as qua-
si-domestic courts. This approach removes the guaran-
tee of basic protection for protected persons under the 
law of occupation, leaving suspects and defendants 
hostage to potential vagaries of the military commander 
in enacting the security legislation. The courts' respons-
es to this shortfall in protection are principally that in 
practice, many of the international standards have been 
incorporated into the law applied in the military courts by 
duplication of Israeli law, and that Israel's High Court of 
Justice offers means of ensuring compliance of the crim-
inal process with international law. Both responses fur-
ther reflect the courts' abdication of their role in guaran-
teeing legal protection under the law of occupation. 

BLURRED LINES : AN ARGUMENT FOR A MORE ROBUST 
LEGAL FRAMEWORK GOVERNING THE CIA DRONE PROGRAM  
Andrew Burt [and] Alex Wagner. In: The Yale journal of 
international law online Vol. 38, Fall 2012, 15 p. 

In general, CIA employees are civilians and not combat-
ants, and therefore do not enjoy any legal privilege to 
participate in hostilities pursuant to the laws of war.  
Military combatants are privileged to participate in hos-
tilities and kill other combatants (or civilians who directly 
participate in hostilities) during armed conflict, where 
killing is a principal means of achieving the objective of 
attrition. Further, any such participation in hostilities, 
without marking themselves as such through uniforms or 
insignia to distinguish themselves from noncombatants, 
arguably renders CIA personnel in violation of the inter-
national humanitarian law requirement known as “dis-
tinction.”  That has led many to question whether the 
CIA civilian drone operators who engage in armed at-
tacks against members of al Qaeda, the Taliban, and 
their associated forces might share the same legal sta-
tus as the terrorists they combat. Initially, this Essay 
attempts to unpack that potential irony, laying out the 
legal framework that governs the law of armed conflict. 
More importantly, however, we propose possible cours-
es of action that the Obama Administration could take to 
realign, revise, and strengthen the legal framework on 
which its highly effective drone program is based. We 
suggest two possible courses of action. First, and per-
haps most intuitively, the Administration could transfer 
its drone program to military control and consolidate the 
separate CIA and military lists it reportedly maintains of 
targeted belligerents. Barring that transfer, however, we 
believe that broadening the U.S. government’s view of 
who qualifies as a legal combatant—by publicly an-
nouncing the United States’ acceptance, as a matter of 
legal obligation, of Articles 43 and 44 of the 1977 Addi-
tional Protocol I of the Geneva Conventions—would 
grant additional legitimacy under international law to 
buttress the drone program. 

BOUCLIERS HUMAINS VOLONTAIRES ET PARTICIPATION 
DIRECTE AUX HOSTILITÉS : ANALYSE À LA LUMIÈRE DU 
GUIDE INTERPRÉTATIF DU CICR SUR LA PARTICIPATION 
DIRECTE AUX HOSTILITÉS  
P. Antoine Kaboré. - Saarbrücken : Ed. universitaires 
européennes, 2012. - VIII, 94 p. 

Cette étude tente de clarifier une question controversée 
en droit international humanitaire: l'application d'une 
notion juridique aux contours imprécis (la participation 
directe aux hostilités) à une situation difficilement identi-
fiable sur le terrain des hostilités (les boucliers humains 
volontaires). L'auteur part d'un postulat bien clair à sa-
voir que les boucliers humains volontaires sont des civils 
qui ne doivent donc pas faire l'objet d'attaques directes 
sauf s'ils participent directement aux hostilités et pen-
dant la durée de leur participation. La question juridique 
principale qui touche les boucliers humains volontaires 
est celle de savoir si l'attaquant peut être exonéré de 
son obligation de respecter le principe de proportionnali-
té. Pour l'auteur, l'attitude des boucliers humains volon-
taires peut justifier l'infléchissement de ce principe. 
Cette idée qualifiée de proportionnalité qualitative prône 
un "moindre poids" des boucliers humains volontaires 
dans le calcul de la proportionnalité, en raison de leur 
conduite. Cependant, pour éviter les abus, la propor-
tionnalité qualitative ne doit s'appliquer que dans des 
cas très extrêmes et après le respect de plusieurs règles. 

THE BOUNDARIES OF THE BATTLEFIELD : A CRITICAL LOOK 
AT THE LEGAL PARADIGMS AND RULES IN COUNTERING 
TERRORISM  
Jessica Dorsey and Christophe Paulussen. - The 
Hague : International Centre for Counter-Terrorism, April 
2013. - 25 p. 

This ICCT Research Paper is a detailed report from the 
two-day symposium entitled The Boundaries of the Bat-
tlefield: A Critical Look at the Legal Paradigms and 
Rules in Countering Terrorism, which was convened in 
The Hague in January 2013. The conference covered a 
range of issues that are relevant in debates about using 
force in counter-terrorism operations against non-state 
actors. Specifically, this paper elaborates on a number 
of key questions raised during the conference; these 
relate to the temporal and geographical limitations of 
armed conflict, the interplay between international hu-
manitarian law and international human rights law, as 
well as the use of drones, the law enforcement ap-
proach to counter-terrorism and the possible need for a 
new framework for countering terrorism. The authors 
supplement participants’ debates with detailed back-
ground information and theoretical discussions. 

BRINGING THE COMMENTARIES ON THE GENEVA 
CONVENTIONS AND THEIR ADDITIONAL PROTOCOLS INTO 
THE TWENTY-FIRST CENTURY  
Jean-Marie Henckaerts. In: International review of the 
Red Cross Vol. 94, no. 888, Winter 2012, p. 1551-1555 

The ICRC Commentaries on the 1949 Geneva Conven-
tions date back to the 1950s, and those on the 1977 
Additional Protocols were written in the 1980s. Since the 
original Commentaries were published, the Conventions 
and Protocols have been put to the test, and practice 
with respect to their application and interpretation has 
developed significantly. In order to capture these new 
developments a major ICRC project to update the 
Commentaries on these six treaties is now well under-
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way. Its goal is to contribute to a better understanding of, 
and respect for, international humanitarian law. Ultimate-
ly, the project seeks to enhance protection for the vic-
tims of armed conflicts. 

A BROAD OVERVIEW OF THE LAW OF ARMED CONFLICT IN 
THE AGE OF TERROR  
Shane R. Reeves and David Lai. - In: The fundamentals 
of counterterrorism law. - Chicago : Section of Adminis-
trative Law and Regulatory Practice, American Bar As-
sociation, 2014. - p. 139-161 

At the most fundamental level, law and war are seem-
ingly irreconcilable terms. “Law” implies an orderly polity 
where human relations and behaviors are governed 
usually by plentiful and inescapable rules, whereas the 
term “war” connotes an abandonment of restraint of 
rules by substituting in their place brutal force. For the 
greater part of recorded history, the relationship be-
tween the imposed obligations of law and the violence of 
war best understood as described by Cicero, the famous 
Roman philosopher, when he stated “inter arma leges 
silent” – in times of war the laws are silent. However, 
despite an absence of formal legal obligations, belliger-
ents made some efforts to limit the brutality of warfare, 
particularly when men began to fight as organized 
groups, through informal rules and customs. Seven-
teenth-century jurist Hugo Grotius, recognizing these 
customary obligations while simultaneously understand-
ing the savagery of hostilities, noted that in warfare, 
belligerents must “not believe that either nothing is al-
lowable, or that everything is”. 

CADRE JURIDIQUE DE L'EMPLOI DES DRONES AU COMBAT  
Sébastien Gallais. - Paris : L'Harmattan, 2013. - 192 p. 

Initialement dévolus aux missions de renseignement et 
d'observation, les drones, aéronefs inhabités, devien-
nent, au fur et à mesure des conflits, des éléments es-
sentiels des actions létales. Les drones accentuent 
l'efficacité des actions militaires tout en participant à une 
application de plus en plus rigoureuse du droit humani-
taire.  Les efforts technologiques en cours doivent rapi-
dement permettre à ces robots aériens de répondre aux 
exigences légales d'insertion dans la circulation aé-
rienne générale. Avec l'augmentation des performances 
des capteurs embarqués, les drones se transforment de 
systèmes automatisés en systèmes de plus en plus 
autonomes. D'une versatilité opérationnelle presque 
sans limite, les risques de dérives, tels que la banalisa-
tion voire la déshumanisation du combat, ne semblent 
pas utopiques. Les systèmes drones, et la robotique 
militaire en général, ouvrent de nouvelles perspectives 
pour lesquelles il convient d'analyser les impacts juri-
diques, humains et procéduraux. 

CAN THE INCIDENTAL KILLING OF MILITARY DOCTORS 
NEVER BE EXCESSIVE ?  
Laurent Gisel. In: International review of the Red Cross 
Vol. 95, no. 889, Spring 2013, p. 215-230 

Military medical personnel and objects, as well as 
wounded and sick combatants, are protected against 
direct attack under the principle of distinction in interna-
tional humanitarian law. However, some authors argue 
that they are not covered by the principles of proportion-
ality and precautions. This opinion note explains that 
military medical objects constitute civilian objects under 
the rules governing the conduct of hostilities. It also 

demonstrates that, in view of the object and purpose of 
the First Additional Protocol to the Geneva Conventions, 
expected incidental casualties of military medical per-
sonnel and wounded and sick combatants must be in-
cluded among the relevant incidental casualties under 
the principles of proportionality and precautions. This 
stems in particular from the interpretation of the obliga-
tion ‘to respect and protect’ as the overarching obliga-
tion of the special protection afforded to all medical per-
sonnel and wounded and sick. Support for this conclu-
sion can be found in a number of military manuals and 
in the Additional Protocol’s preparatory work and Com-
mentaries. This conclusion also reflects customary law. 

CAUSATION IN INTERNATIONAL PROTECTION FROM ARMED 
CONFLICT  
Hélène Lambert. - In: Refuge from inhumanity ? : war 
refugees and international humanitarian law. - Leiden ; 
Boston : Brill Nijhoff, 2014. - p. 57-78 

This chapter takes an empirical point of departure, argu-
ing that armed conflict has changed to increasingly ex-
pose civilians to the effects of war. Even if the literature 
on civil war shows strong correlations between conflict, 
social disorder and economic collapse, courts are still 
wrestling with the challenge of conceptualising these 
links in legal terms. Lambert’s contribution addresses 
the issue of causation as central to a proper understand-
ing of how IRL can protect people fleeing the indiscrimi-
nate effects of generalised violence. In these cases, she 
argues, conventional causal analysis (or ‘effective cau-
sation’) does not adequately capture the complexity of 
contemporary refugee flows. Lambert advocates a ‘con-
stitutive causation’ approach that opens up enquiry into 
the underlying material conditions that produce the 
threats that compel civilians to flee, and places weight 
on the experience and perceptions of the displaced. She 
asks whether IHL is currently equipped to play a signifi-
cant role in our understanding of constitutive causation 
in the refugee context. 

CHALLENGES OF DOMESTIC PROSECUTION OF WAR CRIMES 
WITH SPECIAL ATTENTION TO CRIMINAL JUSTICE 
GUARANTEES  
Réka Varga. - Budapest : Pázmány press, 2014. - 284 p. 

The present book discusses the different questions 
arising in the framework of the domestic repression of 
war crimes, both during the implementation phase as 
well as its application : the war crimes procedures. Be-
sides discussing legal questions, primarily from the per-
spective of criminal justice guarantees and their possible 
conflict with the repression of war crimes, the book also 
deals with practical questions that may emerge as ob-
stacles during domestic war crime trials. 

THE CHALLENGES OF ESTABLISHING THE FACTS IN 
RELATION TO "HAGUE LAW" VIOLATIONS  
Stephen Wilkinson. - In: War crimes and the conduct of 
hostilities : challenges to adjudication and investigation. 
- Cheltenham ; Northampton : E. Elgar, 2013. - p. 313-
330 

This article assesses the unique challenges associated 
with conduct of hostilities fact-finding. The author begins 
by presenting general challenges of fact-finding during 
armed conflict, such as security concerns and a short-
age of primary sources. He then turns to the additional 
challenges presented by the framework of international 
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humanitarian law (IHL). These challenges include de-
termining the applicable IHL rules and the necessity of 
specific expertise. The article also expands on the com-
plexities that arise in determining such matters as quan-
titative damages and the legitimacy of a particular target, 
and suggests measures for overcoming these challeng-
es, such as relying on circumstantial evidence when 
clear-cut information is not available. The author touch-
es on several types of circumstantial evidence that can 
be useful when used cumulatively, including assess-
ment of burial sites and past behavioural patterns of 
those attacked. The article stresses the importance of 
the subjective assessment of the circumstances as per-
ceived by the ‘attacking’ party through official and ‘unof-
ficial’ reactions, statements, and testimony. The author 
concludes that these fact-finding challenges are not 
insurmountable and that the international community 
should urge the warring parties to review and report 
their behaviour during hostilities. The author contends 
that this self-reporting, coupled with creative fact-finding, 
can facilitate greater enforcement of IHL’s norms. 
[Summary by students at the University of Toronto, Fac-
ulty of Law (IHRP)] 

CHALLENGES TO HUMANITARIAN ACTION IN 
CONTEMPORARY CONFLICTS : ISRAEL, THE MIDDLE EAST 
AND BEYOND  
Peter Maurer. In: Israel law review Vol. 47, issue 2, July 
2014, p. 175-180 

While international law has established clear legal obli-
gations for the parties to armed conflict, the reality is that 
humanitarian organisations such as the ICRC are facing 
growing dilemmas in working towards the implementa-
tion of those rules and in deciding how best to orientate 
their work in connection with conflict, whether in Israel 
and the occupied territories, the broader Middle East or 
anywhere else in the world. The dilemmas to which this 
piece alludes, may be summarised as follows: how to 
determine a practical and acceptable balance between 
the legitimate security requirements of the parties to a 
conflict while effectively protecting the civilian popula-
tion; how to remain committed to confidential dialogue 
on humanitarian concerns with the parties to a conflict 
while at the same time meeting the growing requirement 
for greater public engagement and transparency; 
whether to focus on the short-term humanitarian needs 
of populations affected by protracted conflicts or to in-
vest in the resilience and self-sufficiency of these com-
munities. 

CHALLENGES TO INTERNATIONAL HUMANITARIAN LAW : 
ISRAEL'S OCCUPATION POLICY  
Peter Maurer. In: International review of the Red Cross 
Vol. 94, no. 888, Winter 2012, p. 1503-1510 

In this article, the ICRC's President Peter Maurer pre-
sents the ICRC's view on Israeli policies and practices 
regarding certain key issues related to the occupation, 
deriving from Israel's obligations under occupation law, 
namely the annexation of East Jerusalem, the routing of 
the West Bank Barrier and the building of Israeli settle-
ments in the Occupied Palestinian Territory. 

THE CHAPLAINCY EXCEPTION IN INTERNATIONAL 
HUMANITARIAN LAW : "AMERICAN-BORN CLERIC" ANWAR 
AL-AWLAKI AND THE GLOBAL WAR ON TERROR  
K. Benson. In: Buffalo human rights law review Vol. 20, 
2013/2014, p. 1-36 

Anwar al-Awlaki, frequently described by the media as 
an "American-born cleric," was the first American citizen 
to be targeted for extrajudicial assassination by the 
Obama administration as part of the Global War on 
Terror (GWOT). While there have been scholarly works 
considering the legality of his killing under domestic law, 
none have examined his status as a chaplain under 
International Humanitarian Law (IHL), what this designa-
tion could mean for the legality of Anwar al-Alwaki's 
killing, or what his killing could mean for the GWOT in 
general. This paper provides a necessarily brief history 
of Al Qaeda in the Arabian Peninsula (AQAP) and 
Anwar al-Awlaki's journey thereto before discussing the 
Bush and Obama administrations' positions on pertinent 
legal issues. After establishing that IHL applies in the 
case of the al-Awlaki killing, it is argued that al-Awlaki 
conformed to IHL's standard of religious personnel due 
to his position as a "cleric," casting doubt on the legality 
of his killing. The precedent set by his killing therefore 
has important ramifications for other clerics working in 
cases where IHL applies. 

CHILDREN AND ARMED CONFLICT  
Trevor Buck. - In: International child law. - New York : 
Routledge, 2014. - p. 384-424 

This chapter discusses the international framework relat-
ing to children's involvement and association with armed 
conflict. This takes a number of forms: the treatment of 
child civilians in armed conflicts; the damaging impact of 
armed conflicts on children; the recruitment and use of 
children by state and non-state armed forces; the rein-
tegration of child soldiers into society; and the interna-
tional criminal justice available for those (including child 
soldiers themselves) who may have committed 'crimes 
against humanity' and 'war crimes'. This involves a con-
sideration of both 'international humanitarian law' and 
'international human rights law'. This section examines 
the influences of international humanitarian law, princi-
pally the Geneva Conventions of 1949 along with the 
Additional Protocols of 1977, followed by consideration 
of the main international human rights instruments rele-
vant to this area, that is, the UN Convention on the 
Rights of the Child along with the Optional Protocol to 
the Convention on the Rights of the Child on the in-
volvement of children in Armed Conflict (OPAC), the 
African Charter on the Rights and Welfare of the Child 
and the Worst Forms of Child Labour Convention. 

CHILDREN AND THE FIRST VERDICT OF THE INTERNATIONAL 
CRIMINAL COURT  
Diane Marie Amann. In: Washington university global 
studies law review Vol. 12, no. 3, p. 411-432 

Early prosecutions before the ICC focused on the war 
crimes of recruiting and using child soldiers. The ICC‘s 
first trial, Prosecutor v. Lubanga, dealt exclusively with 
those crimes. The experiences of children thus underlay 
the ICC‘s first verdict; that is, the conviction, sentencing, 
and reparations decisions that ICC Trial Chamber I is-
sued in Lubanga in 2012. Examining those three deci-
sions, this article discusses how Trial Chamber I treated 
both child soldiering and, more broadly, the issue of 
children in armed conflict. The article concludes by 
touching on prospects for the ICC‘s future treatment of 
these matters. This article first makes a foray into history. 
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CHILDREN AND YOUTH IN ARMED CONFLICT  
by Ann-Charlotte Nilsson. - Leiden ; Boston : M. Nijhoff, 
2013. - 2 vol. (XXVII, XXI, 1587 p.) 

Children and youth in armed conflict grow up in very 
challenging circumstances. Thus, an in-depth examina-
tion of the many interrelated issues they face is warrant-
ed, which this comprehensive book provides. This book 
addresses their situation in a multidisciplinary way, link-
ing their reality in peacetime to their situation in wartime, 
and deals with issues such as: their economic, social 
and cultural rights; public health; the traumatic conse-
quences of war; whether violence gives rise to violent 
behavior; the United Nations Convention on the Rights 
of the Child; and international humanitarian law. Other 
issues explored include the provision of education in 
armed conflict; the African Union’s Kampala Convention 
on internally displaced persons; Colombia’s Constitu-
tional Court’s Auto decision 251 on internally displaced 
children and youth; the Inter-American, African and 
European human rights work on children in armed con-
flict; and the numerous challenges involved with transi-
tional justice. Further the Monitoring and Reporting 
Mechanism set up by Security Council resolution 1612 
(2005), the work of the Security Council Working Group 
on Children and Armed Conflict and the Offices of the 
Special-Representatives of Children and Armed Conflict 
and on Sexual Violence in Conflict, gender-based vio-
lence and the African Youth Charter are studied. This is 
a book that students and professionals from different 
disciplines and backgrounds, including from academia, 
international organisations, non-governmental organisa-
tions, the medical community, governments, etc., will 
find to be a valuable resource in their quest to learn 
more about an area of study that has long been ne-
glected. 

CIVILIAN CASUALTIES IN MODERN WARFARE : THE DEATH OF 
THE COLLATERAL DAMAGE RULE  
Valerie Epps. In: Georgia journal of international and 
comparative law Vol. 41, no. 2, 2013, p. 307-355 

This article will first examine the changes that have 
taken place, over roughly the last two centuries, in the 
types of wars that occur. It will next focus on the shifting 
ratio of military to civilian war-related deaths during this 
period, noting that we now live in an era where wars 
result in a hugely disproportionate loss of civilian lives. 
The final part of the article will trace the history and 
applicability of the collateral damage rule, also known as 
the proportionality rule. The article then brings together 
the data on the changes in the types of wars fought and 
the shift from mainly military to mainly civilian war-
related deaths and asks what continuing regulatory 
effect the collateral damage rule can be expected to 
exert when the data on war-related deaths will inevitably 
mean that the rule has utterly failed to achieve its pur-
pose. The final part of the article makes a few modest 
suggestions that may, in some measure, help fulfill the 
purpose of the collateral damage rule. 

THE CIVILIAN CYBER BATTLEFIELD : NON-STATE CYBER 
OPERATORS' STATUS UNDER THE LAW OF ARMED CONFLICT  
Logan Liles. In: North Carolina journal of international 
law and commercial regulation Vol. 39, issue 4, summer 
2014, p. 1091-1121 

Using two scenarios, one involving a hacker, the other a 
contractor, the article analyzes the status of both in an 

article 2 interstate conflict. Part II examines the current 
structure the LOAC employs to determine an individual’s 
status and the preferences expressed by the law. Part III 
explores cyber warfare’s physical and systematic nature. 
Part IV applies the framework of the LOAC to the two 
scenarios and identifies problems with such an applica-
tion. Part V proposes a shift in interpretation of the 
LOAC in instances of cyber operations by non-State 
affiliated individuals to guarantee that non-State cyber 
operators do not exploit the gray area of unlawful com-
batancy. This Article concludes that States should either 
incorporate non-State cyber operators into their armed 
forces, or States should interpret “direct participation in 
hostilities” broadly enough to subject non-State cyber 
operators to the costs of taking up electronic arms. 

CLIMATE CHANGE AND HUMAN SECURITY DURING ARMED 
CONFLICT  
Erik V. Koppe. In: Human rights and international legal 
discourse Vol. 8, no. 1, 2014, p. 68-83 

This article focuses on the relationship between climate 
change and human security in times of armed conflict. 
After all, the effects of climate change are likely to in-
crease the vulnerability of those caught up in armed 
conflict. This article thus seeks to clarify the rules of 
public international law which would appear to be most 
relevant for the protection of the victims of armed conflict 
under such circumstances. These rules follow not only 
from international humanitarian law, which is primarily 
applicable in times of armed conflict, but also from inter-
national human rights law. Before discussing these rules 
in more detail, however, this article first considers the 
relationship between climate change and armed conflict 
in general and the legal framework relevant to seeking 
to prevent armed conflict. The article ends with a brief 
conclusion. 

COMBATANTS' LIFE AND HUMAN DIGNITY  
by Asa Kasher. In: Israel yearbook on human rights Vol. 
44, 2014, p. 219-246 

Much attention has been given in philosophical discus-
sion and legal practice to the idea of the immunity of 
noncombatants and its implementations. Issues of who 
is immune from military attacks and under what circum-
stances have been thoroughly discussed. Much less 
attention has been paid to the idea of regarding, during 
an armed conflict, every person in military uniform of an 
enemy State as a legitimate target of attack. The pre-
sent paper first reviews several aspects of the common-
ly held permissive attitude towards combatants, then 
outlines a proposal for an alternative conception and 
makes some constructive suggestions. 

COMBATTANTS ET COMBATTANTS ILLÉGAUX  
Marco Sassòli. - In: Permanence et mutation du droit 
des conflits armés. - Bruxelles : Bruylant, 2013. - p. 151-
184 

Cette contribution présente en premier lieu le régime 
traditionnel de la qualification du combattant tel qu'il 
ressort du texte des traités du droit international humani-
taire et du droit international coutumier et montre que 
les controverses qui ressurgissent de nos jours ne sont 
pas nouvelles. Elle discute ensuite des défis posés par 
la nature changeante des conflits armés et des ap-
proches adoptées par certains gouvernements, y com-
pris dans le cadre de la guerre contre le terrorisme. 
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COMMENT DÉTERMINER LE DÉBUT ET LA FIN D'UNE 
OCCUPATION AU SENS DU DROIT INTERNATIONAL 
HUMANITAIRE  
Tristan Ferraro. In: Revue internationale de la Croix-
Rouge : sélection française Vol. 94, 2012/1, p. 73-106 

Le droit international humanitaire (DIH) ne définit pas 
précisément la notion d'occupation, pas plus qu'il ne 
fournit de normes strictes permettant d'établir à quel 
moment débute et s'achève une occupation. L'article ci-
après propose une analyse détaillée de la notion d'oc-
cupation et de ses éléments constitutifs au regard du 
DIH, et arrête un ensemble de critères juridiques per-
mettant de déterminer dans quelles conditions une si-
tuation doit être qualifiée d'occupation aux fins du DIH. Il 
conclut en suggérant une adaptation de ces critères 
juridiques aux caractéristiques spéciales de l'occupation 
par un intermédiaire et de l'occupation par les forces 
multinationales. 

COMMENTAIRES ICONOCLASTES SUR L'OBLIGATION DE 
FAIRE RESPECTER LE DROIT INTERNATIONAL HUMANITAIRE 
SELON L'ARTICLE 1 COMMUN DES CONVENTIONS DE 
GENÈVE DE 1949  
par Robert Kolb. In: Revue belge de droit international = 
Belgian review of international law = Belgisch tijdschrift 
voor internationaal recht Vol. 46, 2013-2, p. 513-520 

Cette contribution vise à vérifier si l'article 1 commun 
aux quatre Conventions de Genève de 1949 impose 
une obligation des Etats tiers d'agir pour faire respecter 
le DIH ou s'il prévoit uniquement une faculté en ce sens. 
La conclusion ici retenue s'oriente dans le sens de la 
faculté. 

LES COMMISSIONS VÉRITÉ ET LES VIOLATIONS DES DROITS 
DE L'HOMME ET DU DROIT INTERNATIONAL HUMANITAIRE  
Emmanuel Guematcha ; avant-propos Christian To-
muschat ; préf. Sandra Szurek. - Paris : Pedone, 2014. - 
628 p. 

Généralement créées dans le cadre d'une transition ou 
après un conflit armé, les Commissions vérité posent la 
question de la place accordée au droit international, eu 
égard aux violations des droits de l'homme et du droit 
international humanitaire sur lesquelles elles enquêtent, 
eu égard aux obligations internationales des Etats sur le 
territoire desquels les violations ont été commises. 
Mises en place au sein de nombreux Etats, notamment 
à El Salvador, au Guatemala, en Sierra Leone et au 
Liberia à la suite des conflits armés particulièrement 
violents, ces institutions, par leurs traits caractéristiques, 
sont tout à la fois porteuses d'originalités et d'interroga-
tions quant aux évolutions du droit international. 

COMPLÉMENTARITÉ ENTRE LE CICR ET LES NATIONS 
UNIES ET ENTRE LE DROIT INTERNATIONAL HUMANITAIRE ET 
LE DROIT INTERNATIONAL DES DROITS DE L’HOMME ENTRE 
1948 ET 1968  
Katharine Fortin. In: Revue internationale de la Croix-
Rouge : sélection française Vol. 94, 2012/4, p. 247-270 

Le présent article montre qu’entre la rédaction de la 
Déclaration universelle des droits de l’homme en 1948 
et la conférence de Téhéran en 1968, le droit internatio-
nal des droits de l’homme et le droit international huma-
nitaire et leurs institutions garantes respectives, 
l’Organisation des Nations Unies (ONU) et le Comité 
international de la Croix-Rouge (CICR), n’étaient pas de 

conceptions aussi éloignées qu’on le laisse parfois en-
tendre. Son propos est de renforcer la légitimité du droit 
des droits de l’homme dans les conflits armés et de 
montrer qu’il existe une longue tradition de coopération 
entre l’ONU et le CICR. 

COMPLEMENTARITY BETWEEN THE ICRC AND THE UNITED 
NATIONS AND INTERNATIONAL HUMANITARIAN LAW AND 
INTERNATIONAL HUMAN RIGHTS LAW, 1948-1968  
Katharine Fortin. In: International review of the Red 
Cross Vol. 94, no. 888, Winter 2012, p. 1433-1454 

This article shows that between the drafting of the Uni-
versal Declaration of Human Rights in 1948 and the 
Tehran conference in 1968, international human rights 
law and international humanitarian law and their respec-
tive guardian institutions, the United Nations (UN) and 
the International Committee of the Red Cross (ICRC), 
were not so conceptually far apart as is sometimes sug-
gested. Its purpose is to give further legitimacy to the 
role of human rights law in armed conflict and show that 
cooperation between the UN and the ICRC has a long 
history. 

COMPLIANCE WITH INTERNATIONAL HUMANITARIAN LAW : 
DEMOCRATIC THIRD PARTIES AND CIVILIAN TARGETING IN 
INTERSTATE WAR  
Alyssa K. Prorok and Benjamin J. Appel. In: Journal of 
conflict resolution Vol. 58, no. 4, 2014, p. 713-740 

This article examines compliance with international laws 
prohibiting the intentional targeting of noncombatants in 
interstate war, specifically focusing on the role of third-
party states in enforcement. We argue that the expecta-
tion of third-party coercion, when sufficiently high, can 
induce war participants to comply with this body of law. 
We identify the conditions under which combatant states 
will anticipate a high likelihood of coercion, demonstrat-
ing that third-party states are most likely to coerce com-
batants when they have both the willingness and oppor-
tunity to do so. Democratic third parties that value the 
rule of law and human rights possess the willingness to 
coerce war participants, while strong allies, trade part-
ners, and intergovernmental organization (IGO) partners 
with existing ties to the combatant state have the oppor-
tunity to engage in coercion by linking combatant behav-
ior to the provision of benefits or imposition of costs. 
Based on this logic, we hypothesize that war combat-
ants who have ratified the Geneva/Hague Conventions 
prohibiting the intentional targeting of noncombatants 
during war are more likely to comply with the legal obli-
gations included in those conventions when they interact 
with relatively strong democratic alliance, trade, and IGO 
partners. In a series of quantitative tests on a data set of 
all interstate wars from 1900 to 2003, we find strong 
statistical and substantive support for the role of third 
parties in inducing compliance with the law. 

LA COMPLICITÉ DE GÉNOCIDE  
Daniel Dormoy. - In: Permanence et mutation du droit 
des conflits armés. - Bruxelles : Bruylant, 2013. - p. 645-
670 

Si les individus comme les Etats peuvent être reconnus 
responsables du crime de génocide, d'une manière ou 
d'une autre, ils peuvent aussi en être les complices, la 
complicité étant une forme de participation au crime de 
génocide prévue notamment par la Convention de 1948, 
forme de participation que les juridictions internationales, 
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mais aussi la Cour internationale de justice, ont eu à 
appliquer. Cette dernière ayant souligné la dualité des 
régimes de responsabilité résultant du droit international 
pénal et du droit international, c'est dans le cadre de 
cette distinction qu'est étudiée la complicité de génocide, 
tout d'abord comme forme de participation individuelle, 
puis comme forme de participation de l'Etat au crime de 
génocide. 

LE CONCEPT DE CONFLIT ARMÉ : ENJEUX ET AMBIGUÏTÉS  
Eric David. - In: Permanence et mutation du droit des 
conflits armés. - Bruxelles : Bruylant, 2013. - p. 55-71 

La notion de conflit armé n'est pas codifiée. Pourtant, 
elle est un fait, une condition qui fonde l'application non 
seulement du droit international humanitaire mais aussi 
d'autres règles. Ce chapitre montre au travers de la 
pratique que cette notion suppose des choses diffé-
rentes selon que l'on se place du point de vue du droit 
internantional général ou de celui du droit international 
humanitaire. 

THE CONCEPT OF ARMED CONFLICT IN INTERNATIONAL 
HUMANITARIAN LAW  
by Krisztina Huszti Orban. - [S.l.] : [s.n.], 2014. - 385 p. 

This study embarks on a search for a (more or less) 
common understanding of the concept of armed conflict 
in the context of the international / non-international 
dichotomy, as provided for by the Geneva Conventions 
and their Additional Protocols. In this sense it examines 
the constitutive elements of armed conflict attempting to 
answer the question: what distinguishes peacetime from 
armed conflict ? Understanding the concept of armed 
conflict first of all necessitates an inquiry into the tradi-
tional bifurcation of conflict into those of international 
and non-international character, as set up under the 
regime of the Geneva Conventions. In this regard, this 
research investigates the fundamental facets which 
separate the two main categories of armed conflict. 
Moreover, subtypes of each category will be given due 
attention, with the relevance of such a differentiation 
also being addressed.  For this reason, Part I explores 
the notion of international armed conflict in the sense of 
Common Article 2 of the Geneva Conventions, as well 
as Article 1 (4) of Additional Protocol I. Part II will ven-
ture into examining the anatomy of non-international 
armed conflicts, both under Common Article 3 and Addi-
tional Protocol II.  Part III aims at tackling some of the 
challenging aspects of conflict classification, where the 
presence of international elements may influence or 
complicate the legal classification. Moreover, the analy-
sis will consider, whenever relevant, the adequacy of the 
concept of armed conflict as interpreted today (whether 
international or non-international) to suitably ensure 
protection in situations where the application of interna-
tional humanitarian law is demanded. 

CONFLICT LAW : THE INFLUENCE OF NEW WEAPONS 
TECHNOLOGY, HUMAN RIGHTS AND EMERGING ACTORS  
William H. Boothby. - The Hague : Asser Press, 2014. - 
XV, 464 p. 

In this, the second decade of the 21st Century, the law 
relating to conflict is confronted by a number of chal-
lenges this book seeks to identify and to discuss. Topics 
as diverse as the evolving spectrum of conflict, innova-
tions in weaponry, automated and autonomous attack, 
the depersonalisation of warfare, detention operations, 

the influence of modern media and the application of 
human rights law to the conduct of hostilities are exam-
ined to see to what extent existing legal norms are un-
der attack. The book takes each topic in turn, explains 
relevant provisions of contemporary law and analyses 
exactly where the legal problem lies. The analysis then 
develops the theme, examining for example the implica-
tions of current rules as to deception operations for cer-
tain applications of cyber warfare. 

CONFLICT MINERALS AND THE LAW OF PILLAGE  
Patrick J. Keenan. In: Chicago journal of international 
law Vol. 14, no. 2, winter 2014, p. 524-558 

The illicit exploitation of natural resources — often called 
conflict minerals — has been associated with some of 
the worst violence in the past half-century, especially in 
the Democratic Republic of Congo. Prosecutors and 
scholars have struggled to develop legal tools to ade-
quately hold accountable those who have been respon-
sible for the exploitation of civilians and resources in 
conflict. The most common legal tool, the crime of pil-
lage, has been inadequate because it has been applied 
only to discrete, relatively small episodes of theft. As 
important as it has been, the episodic theory is of limited 
utility when applied to what have been called resource 
wars in which combatants struggled for control over 
access to exploitable resources. In these conflicts, there 
was substantial evidence that a principal reason for the 
conflict and an important source of revenue to fund the 
various fighting forces was resource revenue. In re-
sponse, scholars and advocates have attempted to 
develop a corporate theory of the crime of pillage. The 
corporate theory calls for the prosecution of individuals 
or entities who purchase or use resources derived from 
conflict areas or that are extracted under the direction of 
those involved in the war. The problem with the two 
dominant theories of pillage is that the episodic theory of 
prosecution fits squarely into existing law but is too nar-
row to address the kinds of harms that occur in modern 
resource wars, and the corporate theory of prosecution 
fits the facts but is too broad to fit comfortably into exist-
ing law. What has been missing is a theory that fits the 
facts more closely while at the same time fitting more 
easily into existing law. This Article supplies such a 
theory, one that is consistent with the law underpinning 
the traditional episodic theory while accomplishing some 
of the goals of the corporate theory. Under the system-
atic approach, individuals could face prosecution for 
their participation in large-scale pillage operations, such 
as controlling a mine whose proceeds were used to fund 
the fighting. Using the International Criminal Court’s 
ongoing prosecution of Bosco Ntaganda, a notorious 
Congolese warlord, as a case study, this Article shows 
that the systematic theory of pillage would allow for 
prosecution when individuals created a process or sys-
tem by which to engage in exploit resources they did not 
own — a form of theft — when that exploitation was 
sufficiently connected to the overall conflict. 

CONSTRUCTIVE CONSTRAINTS ? : CONCEPTUAL AND 
PRACTICAL CHALLENGES TO REGULATING PRIVATE 
MILITARY AND SECURITY COMPANIES  
Surabhi Ranganathan. - In: Human security and interna-
tional law : the challenge of non-state actors. - Cam-
bridge [etc.] : Intersentia, 2014. - p. 175-193 

This contribution provides an account of the impact that 
PMSCs have upon various dimensions of human securi-
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ty, and reflects upon various developments for their 
regulation. In particular, the author explores the promis-
es held by private self-regulation adopted by the very 
NSAs whose activities affect human security. This novel 
regulatory approach, which defies the classic conception 
of law as a set of top-down, State-promulgated rules, 
involves NSAs in norm-design, norm-implementation, 
and compliancemonitoring. This may, if certain condi-
tions are satisfied, be more responsive to the reality in 
which NSAs operate, and protect the human security of 
affected populations at least as effectively as State 
regulation. 

CONTEMPORARY VIEWS ON THE LAWFULNESS OF NAVAL 
BLOCKADES  
Martin David Fink. In: Aegean review of the law of the 
sea and maritime law Vol. 1, Issue 2, October 2011, p. 
191-215 

The traditional law of blockade has several technical 
requirements that if not met renders a blockade unlawful. 
These traditional requirements balance the interests of 
the belligerent and neutrals. A more contemporary view 
on the law of blockade, however, emphasizes that 
blockades are also subject to the restrictions and gen-
eral obligations imposed by treaties and general princi-
ples of humanitarian law. Crucially, whether or not the 
consequences of a breach of humanitarian principles or 
humanitarian law render a naval blockade unlawful or 
not is however not at all clear. The recent use of naval 
blockades during the Israeli military operations has giv-
en rise again to the discussion as to what renders a 
blockade unlawful. The maturation of the law of block-
ade has seen an increasing willingness to embrace 
aspects of humanitarian law. However, the diversity of 
views from the international community as endorsed by 
the published reports on the flotilla incident demon-
strates that there remains a lack of consensus and an 
active discussion on the state of the law of blockade. 

CONTINUING IMPUNITY OF PEACEKEEPERS : THE NEED FOR 
A CONVENTION  
Siobhan Wills. In: Journal of international humanitarian 
legal studies Vol. 4, issue 1, 2013, p. 47-80 

Since the end of the Cold War United Nations (UN) 
authorised peacekeeping missions have tended to be 
not only more complex, but also much more interven-
tionist and more robust than could ever have been imag-
ined in the early days of peacekeeping.1 However, be-
cause peacekeeping is not explicitly provided for under 
the UN Charter, and has developed ad hoc in response 
to changing perceptions as to the nature of the role and 
responsibilities of peacekeeping missions, it is often 
unclear what laws are applicable to peacekeeping mis-
sions and when those laws apply. This paper explores 
the implications of that lack of clarity, focusing in particu-
lar on gaps in the international law regulating the con-
duct of peacekeepers. The author argues that the cur-
rent approach, whereby prosecution for crimes commit-
ted by peacekeepers is dealt with primarily through the 
domestic law of the Troop Contributing State, is unsatis-
factory, and is likely to remain unsatisfactory despite 
efforts to persuade Contributing States’ to establish the 
legal and administrative frameworks necessary to pros-
ecute and punish their troops for crimes committed out-
side their territorial borders. A convention based regime 
specifically tailored to ensuring that peacekeepers are 
held accountable to internationally agreed standards 

would be the most effective way of enabling the UN to 
comply with the rule of law standards it itself espouses. 

CONTROLLING THE USE OF POWER IN THE SHADOWS : 
CHALLENGES IN THE APPLICATION OF JUS IN BELLO TO 
CLANDESTINE AND UNCONVENTIONAL WARFARE ACTIVITIES  
Todd C. Huntley and Andrew D. Levitz. In: Harvard na-
tional security journal Vol. 5, issue 2, 2014, p. 461-512 

This Article sheds some light on only a small fraction of 
the use of power in the shadows, that being the applica-
tion of jus in bello to a state’s use of surrogates to con-
duct clandestine and unconventional warcraft activities. 
It examines the status of surrogates under the law of 
armed conflict, including an analysis of whether surro-
gates are combatants entitled to the combatant’s privi-
lege or if, and under what circumstances, they lose that 
protection. This Article also examines when surrogates 
who are members of an organized armed group could 
be targeted with armed force. Lastly, the Article looks at 
the jus in bello principle that presents the greatest chal-
lenges of application to clandestine and UW activities: 
distinction. 

THE COPENHAGEN PRINCIPLES ON THE HANDLING OF 
DETAINEES : IMPLICATIONS FOR THE PROCEDURAL 
REGULATION OF INTERNMENT  
Lawrence Hill-Cawthorne. In: Journal of conflict and 
security law Vol. 18, no. 3, Winter 2013, p. 481-497 

The Copenhagen Principles on the Handling of Detain-
ees in International Military Operations were released in 
October 2012 after a five-year long process involving 
states and certain organizations. The Principles address 
a number of issues concerning the handling and transfer 
of detainees. They apply in military operations conduct-
ed by states abroad in the context of non-international 
armed conflicts and peace operations. This article fo-
cuses on those principles that address the procedural 
regulation of internment (ie preventive, security deten-
tion), as it is here that the current law is particularly un-
clear. On the one hand, the treaty provisions applicable 
in non-international armed conflicts contain no rules on 
the procedural regulation of internment, in comparison 
with the law of international armed conflict. On the other 
hand, the relevant rules under international human 
rights law (IHRL) appear derogable in such situations. 
This article demonstrates that the approach taken to this 
issue in the Copenhagen Principles is one which essen-
tially draws on the procedural rules applicable to civilian 
internment in the international armed conflicts. These 
rules adopt standards that are lower than those under 
IHRL. Reference is then made to other recent practice, 
which illustrates that the Copenhagen Principles do not 
apply in a legal vacuum. In particular, two recent judicial 
developments highlight the continued relevance of hu-
man rights law and domestic law, respectively, in regu-
lating detention operations in the context of international 
military operations. Compliance with the Copenhagen 
Principles may not, therefore, be sufficient for detention 
to be lawful. 

THE COPENHAGEN PROCESS : PRINCIPLES AND GUIDELINES 
ON THE HANDLING OF DETAINEES IN INTERNATIONAL 
MILITARY OPERATIONS  
Bruce 'Ossie' Oswald, Thomas Winkler. In: Nordic jour-
nal of international law Vol. 83, issue 2, 2014, p. 128-
167 
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The Copenhagen Process Principles and Guidelines on 
the Handling of Detainees in International Military Oper-
ations are intended to contribute both to the humane 
treatment of detainees and the effectiveness of military 
operations. This article seeks to stimulate discussion 
concerning the Principles and Guidelines. It also pro-
vides the international community with a better under-
standing of a very successful process for developing 
normative standards or soft law. Finally, it explains some 
of the main issues dealt with during the Process, and 
some of the key aspects of the provisions contained in 
the Principles and Guidelines. 

CORPORATIONS, INTERNATIONAL CRIMES AND NATIONAL 
COURTS : A NORWEGIAN VIEW  
Simon O'Connor. In: International review of the Red 
Cross Vol. 94, no. 887, Autumn 2012, p. 1007-1025 

For a number of reasons, questions regarding the ac-
countability of corporations for actions that might be 
complicit in the commission of international crimes have 
gained prominence in recent times. Though initiatives 
regarding what is more broadly described as business 
and human rights are to be welcomed, this sometimes 
distracts from existing systems of accountability, espe-
cially when those acts, which may be discussed as hu-
man rights violations, equally constitute crimes. Whilst 
not all criminal jurisdictions extend to legal persons, the 
Norwegian Penal Code does. This article analyses the 
Norwegian Penal Code’s provisions, in light of amend-
ments made to it in 2008 to include international crimes 
in it, with the effect of extending those crimes to corpora-
tions. The article first addresses the personal, material, 
temporal, and geographical scope of the penal code. It 
then addresses the potential consequence of the exer-
cise of jurisdiction in light of the only case in recent 
times in Norway that deals explicitly with a corporation’s 
potential criminal liability for war crimes. The article then 
addresses three additional issues with respect to provi-
sions on complicity, intent, and defences under the 
Norwegian Penal Code, before concluding with some 
reflections on the possible future effects of this legisla-
tion and the possibility that it will inspire developments 
elsewhere. 

CORRESPONDING EVOLUTION : INTERNATIONAL LAW AND 
THE EMERGENCE OF CYBER WARFARE  
by Bradley Raboin. In: Journal of the national associa-
tion of administrative law judiciary Vol. 31, no. 2, Fall 
2011, p. 602-668 

The purpose of this comment is to consider how cyber 
warfare is currently addressed by international laws and 
the degree to which those laws remain both applicable 
and effective. The analysis proceeds in three Parts: Part 
I discusses the historical development of cyber warfare 
and its increasing usage in modem conflicts. Part II 
considers the applicability of current international laws to 
the realm of cyber warfare, and Part III considers broad 
changes needed within the international law paradigm to 
allow for the effective regulation of cyber warfare. 

COUNTER-PIRACY OPERATIONS AND THE LIMITS OF 
INTERNATIONAL HUMANITARIAN LAW  
Thilo Marauhn. - In: The law and practice of piracy at 
sea : european and international perspectives. - Oxford ; 
Portland : Hart, 2014. - p. 67-77 

The use of military force in the context of counter-piracy 
operations has given rise to the question whether the 
laws of war, and in particular international humanitarian 
law, have any role to play in these operations. In provid-
ing a simple answer to this question, this chapter can 
simply state : no - there is, as a matter of principle, no 
role to play for the laws of war in counter-piracy opera-
tions. Instead, counter-piracy operations are to be un-
derstood as law enforcement activities, to the exercise 
of which a different set of rules applies. The chapter, 
however, elaborate on the applicability of international 
humanitarian law, on the distinction between armed 
conflict and law enforcement operations, on the effects 
of applying either body of law to counter-piracy opera-
tions and on some conclusions from the perspective of 
maintaining international peace and security on the on 
hand and global order on the other. 

COUNTERTERRORISM OPERATIONS, INTERNATIONAL LAW, 
AND THE DEBATE OVER THE USE OF LETHAL FORCE  
James W. Zirkle. - In: The fundamentals of counterter-
rorism law. - Chicago : Section of Administrative Law 
and Regulatory Practice, American Bar Association, 
2014. - p. 213-229 

This chapter provides a brief overview of some of the 
more significant legal issues presented by the threats of 
international terrorism, including the use of drones for 
the targeted killings of terrorist leaders. Two of the more 
significant areas of disagreement arise from the fact that 
the armed conflicts of today are primarily non-
international armed conflicts (NIAC). The battlefields of 
today more frequently do not involve traditional forces 
arrayed against each other in pitched battles. Instead, 
civilians affiliated with terrorist groups take up arms and 
deliver murderous attacks across international bounda-
ries with no regard for human life, much less state sov-
ereignty. Because these conflicts are not state against 
state, the boundaries of the "battlefield" can be more 
difficult to ascertain. Because of the nature of NIACs, 
the battleground is often not neatly contained within 
defined state borders. This can lead to a second point of 
disagreement. When lethal force is employed, should it 
be pursuant tot international humanitarian law, or should 
international human rights law be applied ? 

THE CRIME OF ATTACKING PEACEKEEPERS  
Andrea Spagnolo. - In: War crimes and the conduct of 
hostilities : challenges to adjudication and investigation. 
- Cheltenham ; Northampton : E. Elgar, 2013. - p. 153-
170 

Spagnolo examines the protection of peacekeepers 
under International Humanitarian Law (IHL). He explains 
that customary rules provide peacekeepers, when they 
are not engaged as combatants, with the same protec-
tions accorded to civilians. Attacks on peacekeepers 
who are entitled to this level of protection are considered 
war crimes. However, the author notes that the blurred 
distinction between peacekeeping and peace enforce-
ment makes it difficult to determine the protection grant-
ed to UN troops. Spagnolo argues that self-defense 
further complicates matters because, while the SCSL 
and ICC have concluded that self-defense does not 
automatically turn peacekeepers into combatants, the 
level of protection given is highly situational. He then 
analyzes the elements of the crime of attacking a 
peacekeeper. He first considers two interpretations of 
the actus reus, arguing that a broader interpretation of 
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“attack” is consistent with the rationale for protecting 
peacekeepers in IHL. Finally, he examines the mens rea 
requirement, noting that the tendency to presume 
peacekeepers are always protected as civilians is dan-
gerous because the population has different perceptions 
of peacekeepers. This means that intent must be ana-
lyzed closely. [Summary by students at the University of 
Toronto, Faculty of Law (IHRP)] 

THE CRIMINALIZATION AND PROSECUTION OF ATTACKS 
AGAINST CULTURAL PROPERTY  
Andrea Carcano. - In: War crimes and the conduct of 
hostilities : challenges to adjudication and investigation. 
- Cheltenham ; Northampton : E. Elgar, 2013. - p. 78-97 

Andrea Carcano discusses the status of cultural proper-
ty in the context of international criminal law (ICL). 
Through an examination of case law and statutory anal-
ysis, the author outlines how the statute of the Interna-
tional Criminal Tribunal for the Former Yugoslavia 
(ICTY), the statute of the International Criminal Court 
(ICC), and other ICL instruments have approached cul-
tural property. The author argues that neither the ICTY’s 
nor the ICC’s statute criminalize attacks against cultural 
property, but that they criminalize attacks against a 
range of civilian objects, many of which could fit within 
the definition of cultural property. The author discusses 
the ICTY’s and ICC’s practices of prosecuting the de-
struction of protected objects with discriminatory intent 
as a crime against humanity. He argues that this ap-
proach has the advantage of enabling prosecution of 
attacks against cultural property in peacetime, but that it 
also dilutes IHL norms protecting cultural property as 
part of the cultural heritage of “every people.” Ultimately, 
the author argues that the trend to criminalize attacks on 
cultural property in ICL has been conservative and that 
ICL does not yet provide a comprehensive regime by 
which to prosecute offences against cultural property. 
[Summary by students at the University of Toronto, Fac-
ulty of Law (IHRP)] 

THE CRIMINALIZATION OF THE USE OF BIOLOGICAL AND 
CHEMICAL WEAPONS  
Annita Larissa Sciacovelli. - In: War crimes and the 
conduct of hostilities : challenges to adjudication and 
investigation. - Cheltenham ; Northampton : E. Elgar, 
2013. - p. 211-224 

This article examines the criminalization of the employ-
ment of biological weapons (BW) and chemical weapons 
(CW). The author notes that while the prohibition of BW 
and CW reflects customary international law, the devel-
opment of these weapons is outlawed by international 
conventions and national legislation. With respect to 
crimes under international law, she argues that domestic 
courts may be competent to prosecute both on the basis 
of their domestic jurisdiction and under the principle of 
universal jurisdiction. States Parties may also exercise 
their extraterritorial jurisdiction over crimes committed by 
foreigners. While the lack of specific reference to CW 
and BW in the International Criminal Court’s (ICC) stat-
ute creates ambiguity, the author argues that the ICC’s 
jurisdiction over the criminal use of “poison or poisoned 
weapons” and “prohibited gases” could be interpreted to 
cover BW and CW. In terms of individual criminal re-
sponsibility for the use – and complicity with use – of 
CW and BW, the author explores jurisprudence from 
South Africa, Iraq, the Netherlands, and the European 
Court of Human Rights. She concludes that individuals 

deploying BW and CW may be held accountable for war 
crimes, but the same cannot be said for ancillary activi-
ties, unless they incur accomplice liability for the produc-
tion and/or supply of these weapons. [Summary by stu-
dents at the University of Toronto, Faculty of Law 
(IHRP)] 

THE CRIMINALIZATION OF THE VIOLATIONS OF 
INTERNATIONAL HUMANITARIAN LAW FROM NUREMBERG TO 
THE ROME STATUTE  
Fausto Pocar. - In: War crimes and the conduct of hostil-
ities : challenges to adjudication and investigation. - 
Cheltenham ; Northampton : E. Elgar, 2013. - p. 3-19 

The author argues that while criminal prosecutions tar-
geting violations of the laws governing the practice of 
warfare (IHL) have increased, more remains to be done. 
With the 1949 Geneva Conventions, states took steps 
towards codifying what had been customary law, and 
agreed to prosecute in domestic courts individuals who 
committed ‘grave breaches’ of IHL. However, despite 
the Geneva conventions, states have been strongly 
reluctant to accept that international jurisdiction could be 
exercised over crimes committed in internal conflicts. 
Steps towards accepting the applicability of IHL in inter-
nal conflicts were seemingly taken by the International 
Criminal Tribunal for the former Yugoslavia (ICTY) in the 
early 1990s. An especially important case in this regard 
was Tadic, where the ICTY held that most acts constitut-
ing war crimes in international conflicts also constitute 
war crimes when committed in non-international conflicts. 
However, this progress was not maintained when the 
Rome Statue into effect in 2002. The Rome Statute, 
which governs the functioning and jurisdiction of the 
International Criminal Court, maintains the rigid tradi-
tional distinction between international and non-
international conflicts. This is likely because the Rome 
Statute was negotiated by state parties, who remain 
unwilling to surrender any domestic jurisdiction. Thus 
the Rome Statute risks leaving IHL violations in internal 
conflicts immunized from prosecution. [Summary by 
students at the University of Toronto, Faculty of Law 
(IHRP)] 

CRIMINALIZING HUMANITARIAN RELIEF : ARE U.S. MATERIAL 
SUPPORT FOR TERRORISM LAWS COMPATIBLE WITH 
INTERNATIONAL HUMANITARIAN LAW ?  
Justin A. Fraterman. In: International law and politics Vol. 
46, no. 2, winter 2013, p. 399-470 

In the wake of the U.S. Supreme Court’s decision in 
Holder v. Humanitarian Law Project, there has been 
much discussion about the potentially chilling effect that 
U.S. material support laws may have on the provision of 
humanitarian assistance in both disaster and war zones. 
This Article examines these issues in depth, providing 
an analysis of the material support legal regime and the 
Humanitarian Law Project decision, the regime’s poten-
tial legal impact on humanitarian organizations, and the 
interaction between these laws, international law, and 
U.S. constitutional law. More specifically, this Article 
advances a number of arguments: First, it posits that the 
material support laws pose a serious threat to the provi-
sion of much needed humanitarian relief. Next, it argues 
that the United States has a clear obligation under inter-
national humanitarian law—more specifically under the 
Geneva Conventions—to refrain from interfering with the 
provision of humanitarian assistance in certain circum-
stances. As a result, the material support laws as ap-
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plied to humanitarian relief organizations place the Unit-
ed States in violation of its international legal obligations. 
The Article then considers the impact of this conflict as a 
matter of U.S. domestic law, looking at the literature and 
jurisprudence on self-executing treaties to examine 
whether the Conventions are judicially enforceable in 
U.S. courts. In doing so, it asserts that some provisions 
of the Conventions could arguably provide humanitarian 
workers and organizations facing criminal prosecution 
with a defence against allegations of providing material 
support. Finally, the Article considers a possible en-
larged humanitarian exception to the existing statutory 
regime, as well as the particular difficulty faced by the 
International Red Cross movement in adapting its activi-
ties to ensure compliance with the material support laws. 

CRIMINALIZING RAPE AND SEXUAL VIOLENCE AS METHODS 
OF WARFARE  
Ludovica Poli. - In: War crimes and the conduct of hostil-
ities : challenges to adjudication and investigation. - 
Cheltenham ; Northampton : E. Elgar, 2013. - p. 136-
152 

Poli examines the criminalization of rape and sexual 
violence in International Humanitarian Law (IHL). She 
traces the evolution of IHL’s understanding of rape from 
being a private act to the recognition of sex crimes as 
strategies of war by the International minal Tribunals for 
the former Yugoslavia (ICTY) and for Rwanda (ICTR). 
She notes other positive changes in the law such as the 
use of gender-neutral language and the change from 
defining rape as a crime against honor to a crime of 
violence. Although rape had long been outlawed, Poli 
explains that courts rarely enforced those laws, pointing 
to the International Military Tribunals at Nuremberg and 
Tokyo as examples of unsatisfactory prosecution of rape 
as a war crime. The author explores the contributions of 
the ICTY, ICTR, and the Special Court for Sierra Leone 
(SCSL), noting the criminalization of rape and the identi-
fication of sexual slavery and forced marriage as viola-
tions of laws of war. She also argues that the inclusion 
of an explicit list of sexual war crimes in the Statute of 
the International Criminal Court further increased protec-
tion against the use of sexual violence in armed conflict. 
Despite this progress, Poli argues that the definition of 
rape and the nature of consent still require further clarifi-
cation. [Summary by students at the University of Toron-
to, Faculty of Law (IHRP)] 

"CULTURE FOR DEVELOPMENT" AND THE UNESCO POLICY 
ON THE PROTECTION OF CULTURAL PROPERTY DURING 
ARMED CONFLICT  
Sigrid Van der Auwera. In: International journal of cul-
tural policy Vol. 20, no. 3, 2014, p. 245-260 

UNESCO increasingly points to the value of culture for 
sustainable development. However, if we review 
UNESCO policies on the protection of cultural property 
in the event of armed conflict, developing countries do 
not seem to find access or implement them. Conse-
quently, this paper analyses UNESCO initiatives related 
to the protection of cultural property in the event of 
armed conflict from a developmental perspective and 
explores whether they are adequate and inclusive for 
developing countries. Data for this paper were gathered 
from document analyses and additional expert inter-
views obtained via email questionnaires. The paper 
finds that UNESCO tends to be willing to improve the 
situation. However, the ratification rates of the relevant 

UNESCO Conventions in developing countries remain 
low, the implementation of these instruments is almost 
non-existent and the commitment to UNESCO protec-
tion policies is insufficient. This is mainly due to a lack of 
awareness and to the fact that the initiative has to come 
from the state concerned; the possibilities for interna-
tional cooperation are still quite limited. 

CURRENT CHALLENGES TO INTERNATIONAL HUMANITARIAN 
LAW  
Antonio Cassese. - In: The Oxford handbook of interna-
tional law in armed conflict. - Oxford : Oxford University 
Press, 2014. - p. 3-19 

In the view of the author, the real weakness of humani-
tarian law lies in the fact that in the numerous wars that 
plague the planet, civilians are no longer protected. All 
wars, internal or international, result in massacres. 
Why? The reason is very simple: the segment of IHL 
that governs the conduct of hostilities, namely the use of 
the means of war (arms) and the methods of war (at-
tacks against the enemy), is loose and flawed by lacu-
nae. The first failing is the total and asymmetric nature 
of modern armed conflicts. The entire body of law which 
we have at our disposal today is modelled on a Rous-
seauian conception of war, fought between two armies. 
As a result, the author identifies specific gaps: First, 
guerrillas and terrorists are discouraged from respecting 
IHL, irregular combatants usually do not comply with the 
prescriptions of IHL and make no effort to distinguish 
themselves from civilians. A second serious deficiency 
of modern IHL lies in the fact that it does not sufficiently 
limit the exorbitant military might of belligerent powers. 
Thirdly, IHL fails to control the actions of ‘private con-
tractors. A fourth deficiency of modern IHL is that there 
are no effective mechanisms for determining when a 
belligerent has violated that very law. Finally, IHL fails to 
secure compensation to victims. After identifying these 
gaps, the author proposes action on three level to miti-
gate the devastation of armed conflicts: the drawing up 
of non-binding guidelines; the set up of flexible and ef-
fective monitoring mechanisms; and the compensation 
of victims 

CURRENT ISSUES OF INTERNATIONAL HUMANITARIAN LAW : 
BELGRADE NATIONAL ASSEMBLY OF THE REPUBLIC OF 
SERBIA, 16 DECEMBER 2010 : INTERNATIONAL SEMINAR  
organized by the International Institut of Humanitarian 
Law ; [ed. by Stefania Baldini]. - San Remo : Interna-
tional Institute of Humanitarian Law, [2011]. - 135 p. 

The volume, reproducing the proceedings of the interna-
tional Seminar on current issues of international humani-
tarian law, which took place in Belgrade on 16th De-
cember 2010, offers an overview of the more recent 
evolution of a legal framework confronted with a number 
of new challenges arising from the transformation of the 
very nature of armed conflict and the growing complexity 
of the international security environment. 

CUSTOMARY HUMANITARIAN LAW TODAY : FROM THE 
ACADEMY TO THE COURTROOM  
Theodor Meron. - In: The Oxford handbook of interna-
tional law in armed conflict. - Oxford : Oxford University 
Press, 2014. - p. 37-49 

Today, customary international law has effectively 
moved from the domain of academia to the courtroom. 
Customary international law now comes up in almost 
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every international court and tribunal, in almost every 
case, and frequently has an impact on the outcome. 
International courts ranging from the ICJ, the Iran-United 
States Claims Tribunal, and the ICSID arbitral tribunals 
to the regional human rights courts have pronounced on 
important issues of customary international law in recent 
years. The author believe it is in the international crimi-
nal tribunsals - particularly in the International Criminal 
Tribunal for the former Yugoslavia (ICTY) - that the ju-
risprudence on customary international law has been 
most rich. 

CYBER-ATTACKS AND INTERNATIONAL LAW OF ARMED 
CONFLICTS: A "JUS AD BELLUM" PERSPECTIVE  
Titiriga Remus. In: Journal of international commercial 
law and technology Vol. 8, no. 3, 2013, p. 179-189 

This article highlights legal problems of cyber attacks 
from a ‘jus ad bellum’ perspective (international disposi-
tions regarding the justification for entering a war). Since 
no international instrument whatsoever cover the cyber 
attacks the analogies with current international solutions 
are largely employed. We illustrate also the develop-
ments with relevant examples taken from main powers’ 
doctrine and practice (US, Russia and China). The start-
ing points are the provisions regarding the use of 
(armed)"force" under Article 2(4) and “armed attack” 
under Article 51 of United Nations Charter. The qualifi-
cation of a cyber attack as use of “armed force” or 
“armed attack” is based a multi criteria threshold devel-
oped by Schmitt. Other developments focus the capacity 
of present International law concepts (direct and indirect 
armed attack, identification of the aggressor state, perti-
nence of pre-emptive or interceptive self defense vis-à-
vis cyber ‘armed attack’, etc.) to answer cyber warfare’s 
structures and challenges. 

CYBER ATTACKS : PROPORTIONALITY AND PRECAUTIONS IN 
ATTACK  
Eric Talbot Jensen. In: International law studies Vol. 89, 
2013, p. 198-217 

Malicious cyber activities are becoming more and more 
commonplace, including between nations. This has 
caused great speculation as to the rules that govern 
military cyber operations, particularly during armed con-
flict. The Tallinn Manual on the International Law Appli-
cable to Cyber Warfare is indicative of the importance of 
this discussion. This article analyzes the application of 
the law of armed conflict principles of proportionality and 
precautions to cyber operations, including reference to 
the Tallinn Manual. In most cases, the existing law pro-
vides a clear paradigm to govern cyber activities. How-
ever, this article identifies several areas where govern-
ments and military operators might question how to 
apply these principles to a specific cyber operation. In 
these areas, greater precision is needed to provide clear 
guidance to those who plan, order, and conduct cyber 
operations. Part II of the article focuss on the constant-
care standard and how it applies to all cyber operations. 
Part III looks at the principle of proportionality with spe-
cific focus on the idea of indirect effects. Part IV analyz-
es the issue of feasibility with the precautionary stand-
ards. Part V analyzes State responsibilities under the 
obligation to take precautions against the effects of at-
tacks. 

 

LES CYBER-ATTAQUES DANS LES CONFLITS ARMÉS : 
QUALIFICATION JURIDIQUE, IMPUTABILITÉ ET MOYENS DE 
RÉPONSE ENVISAGÉS EN DROIT INTERNATIONAL 
HUMANITAIRE  
Laura Baudin. - Paris : L'Harmattan, 2014. - 246 p. 

Quel Etat peut aujourd'hui dire qu'il n'a jamais fait l'objet 
de cyber-attaques, de façon directe ou indirecte ? Les 
attaques cybernétiques sont devenues une nouvelle 
arme pouvant être employée en prémices à l'éclatement 
d'un conflit en menaçant la stabilité des relations inter-
nationales. Ce livre tente de les définir pour établir une 
qualification et un encadrement juridique précis en droit 
international, et ainsi envisager une éventuelle sanction. 

CYBER-CONFLICT, CYBER-CRIME, AND CYBER-ESPIONAGE  
David Weissbrodt. In: Minnesota journal of international 
law Vol. 22, Summer 2013, p. 347-387 

This Article explores different types of computer network 
operations and the scope of existing legal paradigms 
that can be applied to computer network operations. 
This Article examines three recent examples of comput-
er network operations and analyzes the situations to 
determine the types of computer network operation and 
what, if any, legal operations apply. Finally, this Article 
discusses the limitations of existing legal paradigms, 
and analyzes the attributes and weaknesses of the three 
more prominent proposals for addresses regulation of 
international computer network operations. 

CYBER "HOSTILITIES" AND THE WAR POWERS RESOLUTION  
Allison Arnold. In: Military law review Vol. 217, Fall 2013, 
p. 174-192 

This article begins with an analysis of the "Military Activi-
ties in Cyberspace" section of the National Defense 
Authorization Act for Fiscal Year 2012 (NDAA 2012) and 
its connection to the War Powers Resolution. Part III 
examines the record of the 1973 Congress to review 
how the term "hostilities" came to be the operative lan-
guage of the War Powers Resolution. Part IV explores 
how the executive branch has explained which type of 
military activities it considers to be "hostilities" under the 
statute. In Part V, the "hostilities" analysis is then ap-
plied in the cyber context using the Stuxnet computer 
virus attack in Iran as a test case. 

CYBER OPERATIONS AND THE USE OF FORCE IN 
INTERNATIONAL LAW  
Marco Roscini. - Oxford : Oxford University Press, 2014. 
- XXVIII, 307 p. 

The internet has changed the rules of many industries, 
and war is no exception. But can a computer virus be 
classed as an act of war? Does a Denial of Service 
attack count as an armed attack? And does a state have 
a right to self-defense when attacked in cyber space? 
With the range and sophistication of cyber attacks 
against states showing a dramatic increase in recent 
times, this book investigates the traditional concepts of 
'use of force', 'armed attack', and 'armed conflict' and 
asks whether existing laws created for analogue tech-
nologies can be applied to new digital developments.  
The book provides a comprehensive analysis of primary 
documents and surrounding literature to establish 
whether and how existing rules on the use of force in 
international law apply to cyber operations. In particular, 
it assesses the rules of the jus ad bellum, the jus in bello, 
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and the law of neutrality (whether based on treaty or 
custom), and analyses why each rule applies or does 
not apply in the cyber context. Those rules which can be 
seen to apply are then discussed in relation to each 
specific type of cyber operation. The book addresses 
the key questions of whether a cyber operation amounts 
to the use of force and, if so, whether the victim state 
may exercise its right of self-defense; whether cyber 
operations trigger the application of international human-
itarian law when they are not accompanied by traditional 
hostilities; what rules must be followed in the conduct of 
cyber hostilities; how neutrality is affected by cyber op-
erations; and whether those conducting cyber opera-
tions are combatants, civilians, or civilians taking direct 
part in hostilities. The book is essential reading for eve-
ryone wanting a better understanding of how interna-
tional law regulates cyber combat. 

THE CYBER ROAD AHEAD : MERGING LANES AND LEGAL 
CHALLENGES  
Kenneth Watkin. In: International law studies Vol. 89, 
2013, p. 472-511 

This article first gives an outline of a unique aspect of 
the cyber domain in the context of its status as a new 
global commons and its prevalence within modern so-
ciety. As a result there will be many stakeholders who 
have views that will impact on the regulation of cyber 
activity. Second, the analysis turns to specific legal chal-
lenges. This part looks at civilian participation in cyber 
conflict, consider the theoretical approaches applied 
when assessing cyber operations as a use of force, look 
at the use of the cyber domain for counter-measures 
short of war and address the significant potential for 
confusion at a foundational level regarding the use of 
the term "attack." Finally, the potential for successfully 
integrating cyber operations into a legal framework is 
considered by reference to efforts during the twenty-first 
century to regulate technologically advanced aerial war-
fare. Ultimately the road ahead is identified as a chal-
lenging one, but with an attainable goal that will require 
flexibility in applying traditional legal principles to the 
cyber do-main. 

CYBER WAR AND INTERNATIONAL LAW : INTERNATIONAL 
LAW CONFERENCE  
Robin Geiss... [et al.]. In: Israel yearbook on human 
rights Vol. 43, 2013, p. 1-169 

Contient notamment: Lawful targets in cyber opera-
tions : does the principle of distinction apply ? / N. Lubell. 
- The role of counterterrorism law in shaping ad bellum 
norms for cyber warfare / W. C. Banks. - International 
law and cyber threats from non-state actors / L. R. Blank. 
- Cyber warfare and  non-international armed conflicts / 
R. Geiss. 

CYBER WARFARE AND NON-INTERNATIONAL ARMED 
CONFLICTS  
by Robin Geiss. In: Israel yearbook on human rights Vol. 
43, 2013, p. 141-157 

This article seeks to discuss particular legal issues aris-
ing under the laws of armed conflict with regard to the 
use of military cyber operations in non-international 
armed conflicts. The analysis proceeds in three steps 
and will analyze three general questions. The first ques-
tion that arises when considering the issue of cyber war-
fare in non-international armed conflicts is whether cyber 

operations in and of themselves, without accompanying 
kinetic military operations, could ever trigger a non-
international armed conflict. The second question that 
arises when considering the issue of cyber warfare in 
non-international armed conflicts relates to the geo-
graphic scope of application of the laws of armed con-
flict. Finally, the third question relates to the use of cyber 
operations in the course of an already ongoing non-
international armed conflict in which conventional kinetic 
military means and methods of warfare are being em-
ployed. 

CYBER WARFARE AND THE CRIME OF AGGRESSION : THE 
NEED FOR INDIVIDUAL ACCOUNTABILITY ON TOMORROW'S 
BATTLEFIELD  
Jonathan A. Ophardt. In: Duke law and technology re-
view No. 3, 2013, [27] p. 

As cyberspace matures, the international system faces a 
new challenge in confronting the use of force. Non-State 
actors continue to grow in importance, gaining the skill 
and the expertise necessary to wage asymmetric war-
fare using non-traditional weaponry that can create dev-
astating real-world consequences. The international 
legal system must adapt to this battleground and pro-
vide workable mechanisms to hold aggressive actors 
accountable for their actions. The International Criminal 
Court--the only criminal tribunal in the world with global 
reach--holds significant promise in addressing this threat. 
The Assembly of State Parties should construct the 
definition of aggression to include these emerging chal-
lenges. By structuring the definition to confront the chal-
lenges of cyberspace--specifically non-State actors, the 
disaggregation of warfare, and new conceptions of terri-
toriality--the International Criminal Court can become a 
viable framework of accountability for the wars of the 
twenty-first century. 

CYBER WARFARE : MILITARY CROSS-BORDER COMPUTER 
NETWORK OPERATIONS UNDER INTERNATIONAL LAW  
Johann-Christoph Woltag. - Cambridge [etc.] : Intersen-
tia, 2014. - XVII, 313 p. 

In the last five years the topic of cyber warfare has re-
ceived much attention due to several so-called “cyber 
incidents” which have been qualified by many as State-
sponsored cyber attacks. This book identifies rules and 
limits of cross-border computer network operations for 
which States bear the international responsibility during 
both peace and war. It consequently addresses ques-
tions on jus ad bellum and jus in bello in addition to 
State responsibility. By reference to treaty and custom-
ary international law, actual case studies (Estonia, 
Georgia, Stuxnet) and the Tallinn Manual, the author 
illustrates the applicability of current international law 
and argues for an obligation on the State to prevent 
malicious operations emanating from networks within 
their jurisdiction. 

CYBER WARRIORS AND THE JUS IN BELLO  
Vijay M. Padmanabhan. In: International law studies Vol. 
89, 2013, p. 288-308 

This article analyzes the difficult legal questions raised 
by application of the jus in bello categories to cyber 
warriors. The traditional category approach to targeting 
and detention works best when participation is limited to 
traditional combatants and it is possible to distinguish on 
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the battlefield between combatants and civilians. Both 
assumptions are challenged in cyber operations. 

CYBERATTACKS AND INTERNATIONAL HUMAN RIGHTS LAW  
David P. Fidler. - In: Weapons under international hu-
man rights law. - Cambridge ; New York : Cambridge 
University Press, 2014. - p. 299-333 

This chapter begins by observing that human rights 
advocates have, to date, behaved differently with re-
spect to cyberweapons than they have with develop-
ment, deployment, proliferation, and use of many old 
and new weapons. This apparent indifference exists 
even when experts depict cyberspace awash with 
cyberweapons used by state and non-state actors with 
impunity in attacks against civilian and governmental 
computer networks. To explain this situation, the chapter 
first analyses the technological aspects of cyberweap-
ons and how these aspects relate to human rights think-
ing. It next probes the human rights features of the cat-
egories of cybersecurity threats: cybercrime, terrorism, 
espionage, war, and attacks on political opposition. The 
prospects of belligerents using cyberweapons in armed 
conflict raise a complex set of human rights issues, 
especially how human rights law relates to IHL during 
armed conflicts. However, the complexity does not gen-
erate problems in kind or on a scale that human rights 
experts have not previously confronted in conventional 
armed conflicts. In fact, existing experiences with 
cyberweapons suggest that such weapons pose less 
threat to human rights interests than traditional military 
weaponry and tactics. 

CYBERSPACE OPERATIONS IN INTERNATIONAL ARMED 
CONFLICT : THE PRINCIPLES OF DISTINCTION AND 
PROPORTIONALITY IN RELATION TO MILITARY OBJECTS  
Wieteke Theeuwen. In: Humanitäres Völkerrecht : In-
formationsschriften = Journal of international law of 
peace and armed conflict Vol. 26, 4/2013, p. 188-194 

This article discusses the interpretation of international 
humanitarian law in relation to cyber warfare. The author 
examines when a cyber attack can be qualified as an 
attack under ius in bello, that is in the course of an inter-
national armed conflict. The main question is whether 
cyber attacks with non-kinetic outcomes can still be 
qualified as an armed attack under IHL. Applying the 
effects-based approach the author argues, in line with 
the view of a number of scholars, that a non-kinetic 
cyber operation which indirectly facilitates kinetic out-
comes will qualify as an armed attack under ius in bello. 
A group of experts that drafted the Tallinn Manual on the 
applicability of international law came to the same con-
clusion. The article further discusses, applying the prin-
ciples of distinction and proportionality, dual-use objects 
and their qualification as military or civilian objects. De-
spite the risk of being indiscriminate, cyber attacks could 
also lead to less collateral damage. 

"DEATH FLIES DOWN" : THE BOMBING OF CIVILIANS AND 
THE PARADOX OF INTERNATIONAL LAW  
Ronald C. Kramer and Amanda Marie Smith. - In: To-
wards a victimology of state war. - London ; New York : 
Routledge, 2014. - p. 110-130 

It is intemational law that defines and helps us to "see" 
civilians who are bombed from the air as "victims," indi-
viduals who have experienced a "blameworthy harm". 
The paradox, however, is that while these laws provide 

substantive concepts and categories for possible legal 
definition and action (not to mention an epistemological 
framework for criminological analysis), they ultimately 
fail to provide protection and legal recourse for those 
who are victimized by the state crime of bombing civil-
ians. This chapter examines this paradox, particularly 
with regard to bombing campaigns carried out by the 
United States of America. 

DEATH FROM ABOVE ? : THE WEAPONIZATION OF SPACE 
AND THE THREAT TO INTERNATIONAL HUMANITARIAN LAW  
Robert David Onley. In: Journal of air law and com-
merce Vol. 78, issue 4, fall 2013, p. 739-765 

While the widespread use of drones in combat today 
has justifiably led to extensive legal analyses in the early 
part of the twenty-first century, the broader ongoing 
weaponization of outer space - as seen through the 
proliferation of anti-satellite weapons technology and 
space-based bombers - has not garnered the same 
legal scrutiny. But as modern civilizations have become 
entirely dependent on satellite technology for the peace-
ful functioning of the global digital economy, the new 
found military capability to rapidly destroy a nation’s 
satellite communication system represents a lethal and 
legal unknown that must be critically assessed. Through 
an examination of existing international laws on space 
weapons and a comparison with the laws relating to 
weapons of mass destruction, the need for a compre-
hensive global ban on anti-satellite and other low-earth 
orbit weapons platforms becomes evident and neces-
sary for the preservation of the international humanitari-
an legal order. This paper focuses on anti-satellite 
weapons, in particular, and argues that such weapons 
should be treated like WMD’s in order for the interna-
tional legal system to deter the militarization of the na-
tion state’s final frontier: outer space. In the same man-
ner that the utility of nuclear and chemical weapons was 
circumscribed by universal bans on their use, so too 
must anti-satellite and space-based weapons platforms, 
as will be argued herein. 

DECISION-MAKING PROCESS IN MILITARY COMBAT 
OPERATIONS  
ICRC. - Geneva : ICRC, October 2013. - 53 p. 

Directed at commanders, staff officers and military doc-
trine writers, this practical guidance manual illustrates 
where and how the application of the Law of Armed 
Conflict (LOAC) should be integrated into the operation-
al and tactical decision-making process, as well as into 
operational orders in times of armed conflict. The manu-
al is intended to help decision makers create the neces-
sary conditions for the respect of the law in the conduct 
of military combat operations. 

DEFENSIVE KILLING  
Helen Frowe. - Oxford : Oxford University Press, 2014. - 
XII, 227 p. 

Most people believe that it is sometimes morally permis-
sible for a person to use force to defend herself or oth-
ers against harm. In Defensive Killing, Helen Frowe 
offers a detailed exploration of when and why the use of 
such force is permissible. She begins by considering the 
use of force between individuals, investigating both the 
circumstances under which an attacker forfeits her right 
not to be harmed, and the distinct question of when it is 
all-things-considered permissible to use force against an 
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attacker. Frowe then extends this enquiry to war, de-
fending the view that we should judge the ethics of kill-
ing in war by the moral rules that govern killing between 
individuals. She argues that this requires us to signifi-
cantly revise our understanding of the moral status of 
non-combatants in war. Non-combatants who intention-
ally contribute to an unjust war forfeit their rights not to 
be harmed, such that they are morally liable to attack by 
combatants fighting a just war. 

THE DEFINITION OF INTERNAL ARMED CONFLICT IN ASYLUM 
LAW : THE 2014 DIAKITÉ JUDGMENT OF THE EU COURT OF 
JUSTICE  
Céline Bauloz. In: Journal of international criminal justice 
Vol. 12, no. 4, September 2014, p. 835-846 

In the European Union, asylum-seekers not only have 
the opportunity to apply for refugee status, but also for 
subsidiary protection when risking serious harm if sent 
back to their country of origin. This form of complemen-
tary protection is granted, inter alia, to those fleeing 
indiscriminate violence stemming from international or 
internal armed conflicts. While this serious harm has 
often been interpreted by national courts in light of inter-
national humanitarian law, in its Diakite Judgment of 30 
January 2014, the Court of Justice of the European 
Union adopted a new definition of "internal armed con-
flict" differing from the humanitarian law understanding. 
The present article enquires into the reasons given by 
the Court to discard international humanitarian law as 
the appropriate interpretative framework and into the 
protective and systemic implications of such a distinct 
definition. 

DETERMINING THE STATUS OF PRIVATE MILITARY 
COMPANIES UNDER INTERNATIONAL LAW : A QUEST TO 
SOLVE ACCOUNTABILITY ISSUES IN ARMED CONFLICTS  
P. R. Kalidhass. In: Amsterdam law forum Vol. 6, no. 2, 
2014, p. 4-19 

Private Military Companies are one of the newest non-
state actors in the international scene operating around 
the globe in different situations as private entities carry-
ing out public works. But their role and responsibility is 
unknown in international law. To hold them accountable 
for any violation of legal rules during armed conflicts it is 
essential to determine their legal status under interna-
tional law. In the absence of their recognition as a dis-
tinctive category of persons under international humani-
tarian law, inferences could be drawn by reference to 
other defined categories of persons, namely, combat-
ants, mercenaries and civilians. Based on such infer-
ences the present article examines accountability relat-
ed issues for any contravention, by civilian-contractors, 
during armed conflicts. 

THE DEVELOPING LAW OF WEAPONS : HUMANITY, 
DISTINCTION, AND PRECAUTIONS IN ATTACK  
Steven Haines. - In: The Oxford handbook of interna-
tional law in armed conflict. - Oxford : Oxford University 
Press, 2014. - p. 273-295 

This chapter covers seven key issues. First, the term 
"weapon" is discussed and a definition provided. Sec-
ondly, the weapons law element of LOAC will be ex-
plored, including how it relates to other existing bodies 
of law dealing with weapons. Thirdly, an account is giv-
en of the development of the conventional law of weap-
ons, because the bulk of current weapons law is con-

tained in treaties. Those treaties contain important prin-
ciples underpinning weapons law and define its nature. 
A fourth aim of the chapter is to identify these principles 
and comment on their importance. Fifthly, since conven-
tional law has a vital relationship with customary law, 
some comment is offered on the current state of the 
customary law of weapons. Sixthly, it returns to the is-
sue of technology, in particular new technologies that 
represent significant challenges to existing law. Finally, 
some attempt is made to assess where the law might go 
in the future and what issues are likely to be on the 
agenda in the immediate term. 

DEVELOPMENTS IN INTERNATIONAL CRIMINAL LAW AND THE 
CASE OF BUSINESS INVOLVEMENT IN INTERNATIONAL 
CRIMES  
Joanna Kyriakakis. In: International review of the Red 
Cross Vol. 94, no. 887, Autumn 2012, p. 981-1005 

In the wake of the mandate of the Special Representa-
tive of the United Nations Secretary-General for Busi-
ness and Human Rights (SRSG), international criminal 
law looks set to play a role in measures towards the 
legal accountability of business actors involved in gross 
human rights and humanitarian law violations. Against 
the backdrop of the SRSG’s now completed mandate, 
this article looks at three recent developments in interna-
tional criminal law to consider the field’s potential rele-
vance to business actors involved in conflict. The first is 
the newest mode of liability recently adopted by the 
International Criminal Court, indirect perpetration 
through an organisation. The second is the aiding and 
abetting doctrine as applied by the Special Court for 
Sierra Leone in the Charles Taylor case. The third is the 
potential uptake of a practice of thematic prosecutions 
focusing on particular under-regulated issues of concern 
for the international community. 

DICTIONNAIRE PRATIQUE DU DROIT HUMANITAIRE  
Françoise Bouchet-Saulnier. - Paris : La Découverte, 
2013. - 862 p. 

Quinze ans après la première publication du Diction-
naire pratique du droit humanitaire, cette édition actuali-
sée présente sous une forme simple toutes les facettes 
du droit international humanitaire. L'ouvrage analyse 
comment ce droit a évolué face aux nouveaux défis à la 
paix et la sécurité humaine liés à la guerre contre le 
terrorisme, aux nouvelles formes de conflits et d'action 
humanitaire, à l'émergence de la justice pénale interna-
tionale et à la refondation des règles humanitaires dans 
un monde multipolaire. Il présente plus de deux cents 
concepts, tels que terrorisme, conflit armé, maintien de 
la paix, Cour pénale internationale, sociétés militaires 
privées, réfugié, torture ou détention, des mots que les 
médias ont banalisés, mais dont la force juridique reste 
méconnue. Pensé du point de vue des victimes et de 
ceux qui leur viennent en aide, le Dictionnaire décrit 
pour chaque concept les dangers potentiels, les règles 
applicables et les moyens de faciliter l'application du 
droit et d'appréhender ses violations. Les entrées al-
phabétiques sont complétées par une analyse des déci-
sions des tribunaux et des références bibliographiques. 
Un index thématique, une liste des ratifications de plus 
de trente conventions internationales relatives au droit 
humanitaire, aux droits de l'homme, au droit des réfu-
giés et au droit pénal international permettent facilement 
d'identifier les droits disponibles dans chaque pays. Une 
somme sans équivalent, destinée aux décideurs, journa-
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listes, étudiants, acteurs de secours et membres d'orga-
nisations humanitaires. 

LES DILEMMES DE LA PROTECTION DES CIVILS DES 
TERRITOIRES OCCUPÉS : L'EXEMPLE PRÉCURSEUR DE LA 
PREMIÈRE GUERRE MONDIALE  
Annette Becker. In: Revue internationale de la Croix-
Rouge : sélection française Vol. 94, 2012/1, p. 55-71 

Si les avancées du droit humanitaire dit « de Genève » 
et du droit international dit de « La Haye », ne restèrent 
pas lettre morte pendant le Premier Conflit mondial, ce 
fut surtout en ce qui concerne les blessés et les prison-
niers de guerre, mieux protégés que les civils par le droit 
conventionnel humanitaire encore balbutiant. Si l'idéal 
d'humanité a pu alors trouver réalisation à grande 
échelle grâce aux efforts du Comité international de la 
Croix-Rouge (CICR) et d'une myriade d'autres organisa-
tions charitables, confessionnelles ou non, cependant 
les entorses et le violations de ce droit ont été le fait de 
tous les belligérants dès lors qu'ils en eurent la possibili-
té. Les différentes populations occupées, sur les fronts 
ouest, est et dans les Balkans, en furent les cobayes et 
les victimes exemplaires. 

DIMINISHING THE VALUE OF WAR CRIMES PROSECUTIONS : 
A VIEW OF THE GUANTANAMO MILITARY COMMISSIONS 
FROM THE PERSPECTIVE OF INTERNATIONAL CRIMINAL LAW  
Jonathan Hafetz. In: Cambridge journal of international 
and comparative law Vol. 2, issue 4, 2013, p. 800-824 

One of the most important questions in the current 
Guantanamo detainee litigation is whether the United 
States may prosecute individuals in military commis-
sions for offenses that are not recognized as war crimes 
under international law. The United States maintains 
that such offenses—particularly, material support for 
terrorism and conspiracy—are violations of the 'US 
common law of war', a form of customary domestic lia-
bility in armed conflict distinct from international law. 
This paper offers a critique of the US theory from the 
perspective of international criminal law practice and 
theory. In particular, it explains how the US position 
unduly expands the conception of war crimes liability, 
thereby distorting the meaning of a war crime and un-
dermining the value of prosecuting conduct on that basis. 

DIRECT ATTACKS ON CIVILIANS AND INDISCRIMINATE 
ATTACKS AS WAR CRIMES  
Francesco Moneta. - In: War crimes and the conduct of 
hostilities : challenges to adjudication and investigation. 
- Cheltenham ; Northampton : E. Elgar, 2013. - p. 59-77 

Francesco Moneta analyzes the jurisprudence and legal 
provisions regulating attacks on civilians. The author 
argues that common article 3 of the Geneva Conven-
tions determines if an attack is permissible on the basis 
of whether the civilian is taking part in hostilities. The 
jurisprudence of the International Criminal Tribunal for 
the Former Yugoslavia (ICTY), Moneta argues, has 
illustrated that attacks against civilians are criminal when 
the perpetrator acts willfully, which includes reckless-
ness, but not mere negligence. The author also sets 
forth several challenges inherent in investigating and 
adjudicating attacks against civilians, such as the evi-
dentiary difficulties in proving attacks are aimed at civil-
ians in densely populated areas and in proving that the 
attacker knew the victims were civilians. Moneta pro-
poses that two main issues have not been resolved in 

the ICTY’s jurisprudence: namely, how to treat members 
of an organized armed group of non-state actors in non-
international armed conflict; and the question of dispro-
portionate attacks in non-international armed conflicts. 
Nevertheless, the author argues that international tribu-
nals have made a significant contribution to IHL by 
providing a system for enforcing humanitarian principles 
protecting civilian populations from hostilities. [Summary 
by students at the University of Toronto, Faculty of Law 
(IHRP)] 

DIRECT PARTICIPATION IN HOSTILITIES FROM CYBERSPACE  
Collin Allan. In: Virginia journal of international law Vol. 
54, no. 1, December 2013, p. 173-193 

As demonstrated by the cyber attacks against Georgia 
in 2008 and the cyber attacks against Aramco in 2012, 
civilians are increasing their participation in armed con-
flicts through cyber attacks. In 2009, the International 
Committee of the Red Cross (ICRC) published a docu-
ment on how to determine when a civilian’s participation 
in armed conflict reaches the necessary level to render 
him or her targetable by one of the parties to the conflict. 
The Tallinn Manual was published this year to provide 
legal guidance in cyber situations. While professionals 
have written in this area previously, it is the first time that 
experts have compiled a manual of rules to indicate how 
international law applies to cyber situations. It includes a 
section on direct participation in hostilities through cyber 
means. This paper compares and contrasts the ICRC’s 
approach and the Tallinn Manual’s approach. The au-
thor reaches the conclusion that the Tallinn Manual’s 
approach has the general effect of lowering the standard 
for civilians’ actions in meeting the direct participation in 
hostilities bar. This makes a civilian participating in hos-
tilities through cyber means targetable in more situations 
than a civilian participating in hostilities under the 
ICRC’s framework. 

DOES IHL PROTECT "UNLAWFUL COMBATANTS" ?  
Gabor Rona. In: Collegium No 43, automne 2013, p. 63-
67 

This contribution gives a little background to the notion 
of "unlawful combatant" and how it has no place in the 
construction of the third Geneva Convention and Addi-
tional Protocol I. 

DOMESTIC HUMANITARIAN LAW : DEVELOPING THE LAW OF 
WAR IN DOMESTIC COURTS  
Ashley  Deeks. - In: Applying international humanitarian 
law in judicial and quasi-judicial bodies : international 
and domestic aspects. - The Hague : Asser Press, 2014. 
- p. 133-164 

Several states have been engaged for years in armed 
conflicts against non-state actors outside their territory. 
These conflicts implicate a wide array of difficult ques-
tions related to international humanitarian law (‘IHL’). 
Yet for structural and political reasons, the international 
community has not attempted to craft a new treaty to 
regulate these armed conflicts, and state practice is not 
yet sufficiently robust to crystallize new rules of custom-
ary international law. Although we have no new interna-
tional rules to guide states’ conduct in these contexts 
that is not to say that we have no new rules at all to 
regulate these types of armed conflict. The new rules 
simply stem from non-international sources. Domestic 
courts of certain states have played a significant role in 
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establishing new rules to govern how those states must 
conduct themselves during these armed conflicts. These 
courts have stepped in to interpret, extend, and craft 
laws applicable in armed conflict, producing what this 
chapter terms ‘domestic humanitarian law’ (‘DHL’). DHL 
is important for two reasons. First, it establishes detailed, 
legally binding rules by which particular states’ militaries 
must conduct themselves in extra-territorial conflicts. 
Second, the existence of DHL will have a significant 
effect on future IHL developments. DHL will affect the 
production and content of customary rules, the likelihood 
of future agreements about IHL, and the substance of 
those future rules in the event such an agreement 
emerges. The proliferation of DHL has the propensity to 
reduce international calls for a new treaty and compli-
cates the initial negotiating positions of states whose 
courts have produced DHL. But DHL has advantages as 
well for IHL development, akin to the U.S. constitutional 
idea that U.S. states serve as experimental ‘laboratories’ 
in which different approaches to problems are tested. 
Because states will continue to face serious challenges 
in developing new IHL treaty rules on the international 
stage, the production of new interpretations and norms 
in U.S. and other domestic courts represents a potential-
ly important phase in the development of IHL. As im-
portantly, the phenomenon of DHL allows us fruitfully to 
explore the nature of domestic court decisions more 
generally in the project of international law creation. 

LE DROIT DE LA HAYE À L'ÉPREUVE DES ESPACES AÉRIENS 
ET EXTRA-ATMOSPHÉRIQUES  
Mireille Couston et Géraldine Ruiz. - In: Permanence et 
mutation du droit des conflits armés. - Bruxelles : 
Bruylant, 2013. - p. 305-355 

Sans confondre les genres, l'air et l'espace ayant cha-
cun des caractéristiques propres, leur intégration gran-
dissante dans les conflits armés impose de les confron-
ter aux principes qui gouvernent la conduite des hostili-
tés. Ces normes sont issues de développements qui ont 
débuté à une époque se situant, technologiquement 
parlant, à des années-lumières de la nôtre. Il s'agit alors 
de mettre en parallèle les progressions techniques des 
deux espaces considérés et les développements du 
droit, pour dresser un tableau global de la place de l'air 
et de l'espace dans le conflit armé et dans son cadre 
juridique. Postuler la permanence des normes dans un 
contexte de mutation des caractéristiques empiriques de 
la guerre n'empêche néanmoins pas les difficultés qui 
naissent dès que les règles ont à passer le test de l'ap-
plication concrète. Il est alors primordial d'envisager le 
droit dans les contextes nouveaux auquel il se trouve 
confronté afin d'évaluer la pertinence de ces normes. 

LE DROIT DE L'OCCUPATION BELLIGÉRANTE DEVANT LA 
COUR SUPRÊME ISRAÉLIENNE  
David Kretzmer. In: Revue internationale de la Croix-
Rouge : sélection française Vol. 94, 2012/1, p. 107-140 

Depuis la guerre de 1967, au cours de laquelle Israël a 
occupé la Cisjordanie et la bande de Gaza, la Cour 
suprême d'Israël a été saisie de milliers de requêtes 
concernant des actes de l'armée et d'autre autorités 
dans ces territoires occupés. Cet article examine l'ap-
port de la jurisprudence de la Cour dans ces affaires au 
droit de l'occupation belligérante. Il aborde d'abord les 
questions relatives à la compétence et aux normes ap-
plicables pour ensuite analyser la manière dont la Cour 
a interprété les besoins militaires, le bien-être de la 

population locale, les modifications de la législation 
locale et l'utilisation des ressources. Il examine ensuite 
l'attitude de la Cour à l'égard de la nature prolongée de 
l'occupation et de l'existence de colonies israéliennes, 
de colons et de travailleurs pendulaires israéliens dans 
les territoires occupés, l'introduction d'un triple critère de 
proportionnalité afin d'évaluer la nécessité militaire et les 
hostilités dans les territoires occupés. Dans la section 
finale, l'auteur tire quelques conclusions générales sur 
la contribution apportée par la Cour au droit de l'occupa-
tion. 

LE DROIT DE L'OCCUPATION EST-IL APPLICABLE À LA 
PHASE D'INVASION ?  
Marten Zwanenburg, Michael Bothe et Marco Sassòli. 
In: Revue internationale de la Croix-Rouge : sélection 
française Vol. 94, 2012/1, p. 31-54 : portr. 

Trois experts du droit de l’occupation — Marten 
Zwanenburg, Michael Bothe et Marco Sassòli — ont 
bien voulu prendre part à ce débat en défendant trois 
conceptions différentes. Marten Zwanenburg considère 
que l'unique critère permettant de fixer le moment où 
une invasion devient une occupation est celui qui est 
défini dans l'article 42 du Règlement de La Haye et 
rejette donc la "théorie de Pictet". Michael Bothe, s'il 
s'oppose lui aussi à la théorie de Pictet, considère 
qu'une éventuelle phase intermédiaire entre l'invation et 
l'occupation, si elle devait exister, ne pourrait être que 
très brève et que, une fois qu'un envahisseur a pris le 
contrôle d'une partie d'un territoire envahi, le droit de 
l'occupation s'applique. Enfin, Marco Sassóli défend la 
théorie de Pictet et affirme que, afin d'éviter toute lacune 
juridique, il convient de ne faire aucune distinction entre 
la phase d'invasion et la phase d'occupation pour appli-
quer les règles de la IVe Convention de Genève. Afin de 
satisfaire à des exigences de clarté et de brièveté, nos 
trois auteurs ont simplifié certaines subtilités de leur 
argumentation. Le lecteur comprendra que leur posi-
tions réelles peuvent être plus nuancées qu'elles n'ap-
paraissent dans ces pages. 

LE DROIT DES CONFLITS ARMÉS DEVANT LES ORGANES DE 
CONTRÔLE DES TRAITÉS RELATIFS AUX DROITS DE L'HOMME  
Emmanuel Decaux et Spyridon Aktypis. - In: Perma-
nence et mutation du droit des conflits armés. - 
Bruxelles : Bruylant, 2013. - p. 529-572 

Après un rapide passage en revue des différents pro-
blèmes étroitement liés au phénomène de juridictionna-
lisation du droit des conflits armés, ce chapitre se foca-
lise sur l'analyse de ce droit devant les organes de con-
trôle des traités relatifs aux droits de l'homme sur le plan 
international en laissant de côté les perspectives régio-
nales et les questions de droit comparé. Il envisage les 
principaux traités relatifs aux droits de l'homme adoptés 
au sein des Nations Unies selon trois aspects: la place 
des conflits armés dans les traités internationaux relatifs 
aux droits de l'homme, la prise en compte des conflits 
armés par les organes conventionnels de contrôle, et le 
contrôle de la Cour internationale de justice sur le res-
pect des traités de droits de l'homme dans les situations 
de conflit armé. 

DROIT HUMANITAIRE PÉNAL  
Jacques Fierens ; préf. de Pascal Vanderveeren. - 
Bruxelles : Larcier, 2014. - 372 p. 
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Est-il possible de dire dans le langage du droit ce qui 
s’est passé à Auschwitz ou au Rwanda ?  La guerre 
peut-elle être légale ?  Les victimes ont-elles une place 
dans la procédure et dans le processus de mise au jour 
de la vérité judiciaire ?  Les accusés de génocide ou de 
crimes contre l’humanité sont-ils des monstres ou des 
barbares ? Juge-t-on les vrais responsables des crimes 
commis ?  Existe-t-il des infractions universelles ?  Infli-
ger la peine de mort ou une peine de prison à un géno-
cidaire a-t-il du sens ?  Les juridictions internationales 
sont-elles autre chose que des tribunaux de vain-
queurs ?  Sont-elles inféodées aux intérêts politiques ?  
Pour répondre à ces questions, cet ouvrage retrace de 
manière synthétique l’histoire du droit humanitaire, en 
détermine les principaux enjeux et s’interroge sur le 
sens des réponses qu’il prétend apporter aux grands 
questionnements qui le traversent. 

DROIT INTERNATIONAL ET INTERVENTIONS ARMÉES  
Daniel Lagot. - In: Droit international et conflits armés. - 
Paris : L'Harmattan, 2013. - p. 9-32 

Présentation du droit international relatif aux conflits 
armés, ses diverses interprétations, et une brève ana-
lyse d’ensemble des conflits armés récents et actuels. 

DROIT INTERNATIONAL GÉNÉRAL ET DROIT INTERNATIONAL 
HUMANITAIRE : RETOUR AUX SOURCES  
Vincent Chetail. - In: Permanence et mutation du droit 
des conflits armés. - Bruxelles : Bruylant, 2013. - p. 13-
51 

Ce chapitre propose une brève cartographie des 
sources du droit international humanitaire. Il examine 
successivement le droit international humanitaire dans 
ses relations avec le droit des traités, le droit coutumier 
et le droit i mpératif. L'objectif est de mettre à jour les 
particularités du droit international humanitaire, ses 
points communs avec d'autres branches du droit inter-
national public, ainsi que ses limites. 

LE DROIT INTERNATIONAL HUMANITAIRE À L'ÉPREUVE DES 
GROUPES ARMÉS NON-ÉTATIQUES  
Céline Bauloz. - In: Permanence et mutation du droit 
des conflits armés. - Bruxelles : Bruylant, 2013. - p. 217-
250 

Tout groupe armé ne constitue pas automatiquement un 
groupe armé au sens du droit international humanitaire. 
Les développements normatifs dans ce domaine ont 
clairement délimité les situations où les groupes armés 
peuvent être considérés en tant que parties à un conflit 
(section I). Concernant les conflits armés non internatio-
naux, plus particulièrement, la jurisprudence des tribu-
naux pénaux internationaux a par la suite joué un rôle 
majeur en affinant la définition des groupes armés en 
droit international humanitaire (section II). Une question 
reste néanmoins en suspens : le droit international hu-
manitaire est-il à même de refléter la nature protéiforme 
des groupes armés contemporains ? Le cas des 
groupes armés terroristes opérant de manière transna-
tionale et celui des bandes criminelles organisées se-
ront ainsi abordés en conclusion. 

LE DROIT INTERNATIONAL HUMANITAIRE DANS LA MISSION 
DU PRÉSIDENT DU CICR : EXPÉRIENCES PRATIQUES DE 
CORNELIO SOMMARUGA (PRÉSIDENT DU CICR 1987-1999) 
[Genève] : [s.n.], Septembre 2013. - 15 p. 

Présentation de quatorze thématiques rencontrées dans 
la pratique par Cornelio Sommaruga, alors Président du 
CICR, et relatives au respect du DIH: la diffusion, le 
respect de l'emblème, les forces des Nations-Unies, 
épargner les civils en conflit armé, les visites du CICR 
aux prisonniers de guerre et à d’autres personnes pri-
vées de liberté, le rapatriement des prisonniers à la fin 
des hostilités actives, la recherche des disparus, les 
territoires occupés et l’application de la quatrième Con-
vention, les zones protégées, les actions de secours du 
CICR, les mines terrestres, l'arme nucléaire, le témoi-
gnage du personnel du CICR devant des tribunaux in-
ternationaux, la commission d'établissement des faits, et 
enfin, la négociation avec Fidel Castro d’un accord sur 
les visites de détenus de sécurité à Cuba. 

LE DROIT INTERNATIONAL HUMANITAIRE, LE CICR ET LE 
STATUT D'ISRAËL DANS LES TERRITOIRES  
Alan Baker. In: Revue internationale de la Croix-Rouge : 
sélection française Vol. 94, 2012/4, p. 333-343 

Cet article revient sur plusieurs assertions formulées par 
le président du CICR, Peter Maurer, dans un discours 
sur « les obstacles à l’action humanitaire dans les con-
flits actuels : la situation en Israël, au Moyen-Orient et 
dans un contexte plus vaste », repris et développé sous 
la forme d’un article dans le présent numéro de la Re-
vue internationale de la Croix-Rouge. Le présent article 
aborde les obstacles au droit international humanitaire 
dans des situations où ses normes juridiques sont vio-
lées par l’une des parties. Il conteste certains postulats 
et affirmations du CICR en ce qui concerne le statut des 
territoires de Cisjordanie, le statut des accords entre 
Israël et les Palestiniens, du statut de la bande de Gaza, 
de la notion d’« occupation », de la politique d’Israël en 
matière d’implantations, de la barrière de séparation 
érigé par Israël et de Jérusalem-Est. L’article conclut en 
évoquant la politique de confidentialité du CICR, par 
opposition à ses prises de position publiques. 

DRONES AT TRIAL : STATE AND INDIVIDUAL (CRIMINAL) 
LIABILITIES FOR DRONES ATTACKS  
Geert-Jan Alexander Knoops. In: International criminal 
law review Vol. 14, issue 1, 2014, p. 42-81 

This article delves into issues of individual and State 
(criminal) liability for (lethal) drone operations; a yet 
unexplored area given the proliferation of drone attacks 
in recent years. The criteria under which military and 
political leaders can (possibly) be held criminally ac-
countable for conducting drone attacks within and out-
side an armed conflict are outlined, based upon ICTY, 
ICC and ECHR-case law. Against this background, the 
discrepancies and pitfalls of the U.S. policy vis-à-vis 
drone attacks are discerned, as well as the subject-
matter of responsibilities of third states which facilitate 
principal States such as the U.S. in these attacks. 

THE DUTY TO INVESTIGATE CIVILIAN CASUALTIES DURING 
ARMED CONFLICT AND ITS IMPLEMENTATION IN PRACTICE  
Alon Margalit. In: Yearbook of international humanitarian 
law Vol. 15, 2012, p. 155-186 

Seeking to balance military necessity with humanitarian 
considerations, the Law of Armed Conflict (LOAC) re-
stricts the manner in which force can be used during 
warfare and prohibits certain kinds of attacks. In order to 
protect civilians and civilian objects while pursuing at-
tacks against combatants and military objectives, LOAC 
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prescribes strict targeting rules which are based on the 
principles of distinction, proportionality and precautions. 
The investigation of civilian casualties that have oc-
curred during armed conflict enforces (and reinforces) 
these targeting rules and serves a similar purpose—
protecting the civilian population from the effects of mili-
tary operations. The present article discusses the cir-
cumstances which give rise to a duty to investigate civil-
ian casualties. It considers whether and to what extent a 
State whose armed forces caused civilian causalities 
during combat is required—under LOAC—to investigate 
these incidents. While the starting point is the case 
where a suspected war crime is involved, the article also 
deals with the question whether there is a duty to inves-
tigate incidents which indicate a LOAC violation that 
does not trigger individual criminal responsibility, namely 
a suspected failure to take feasible precautions in attack. 
It further considers whether an obligation to investigate 
arises in each and every case of civilian casualties, 
notwithstanding they are not necessarily unlawful under 
LOAC. 

THE DUTY TO MAKE AMENDS TO VICTIMS OF ARMED 
CONFLICT  
Scott T. Paul. In: Tulane journal of international and 
comparative law Vol. 22, issue 1, Winter 2013, p. 87-
117 

In the past decade, calls for monetary payments by 
warring parties to the civilians they harm have become 
significantly louder and more prominent. The law of 
armed conflict permits parties to harm civilans as long 
as the harm is not excessive to the concrete and direct 
military advantage they anticipate gaining through an 
attack. This Article examines the current state of interna-
tional law regarding duties owed to victims suffering 
harm as a result of lawful combat operations, and it 
discusses the moral obligations these warring parties 
owe to them because they caused the harm. The Article 
notes that civilians who suffer incidental losses as a 
result of lawful acts during armed conflict are not cur-
rently entitled to any compensation or reparation and 
that the parties responsible for causing them harm typi-
cally ignore them. This Article argues that the solution 
proposed by international civil society groups and prac-
ticed by some states, known as "making amends", 
meets an important but long overlooked moral obligation 
on warring parties. 

THE DUTY TO RESPECT INTERNATIONAL HUMANITARIAN 
LAW DURING EUROPEAN UNION-LED OPERATIONS  
Marten Zwanenburg. - In: Human rights in EU crisis 
management operations : a duty to respect and to pro-
tect ?. - The Hague : T.M.C. Asser Institute, 2012. - p. 
63-78 

The clear military nature of some of the EU missions 
calls for the more specific question of whether there is a 
duty to respect international humanitarian law (IHL) 
during EU-led operations, and if so, who is the address-
ee of this obligation. Marten Zwanenburg argues that 
the EU may indeed itself become a party to an armed 
conflict when an EU-led operation becomes involved in 
hostilities. At the same time, this does not preclude 
troop-contributing states from also becoming such par-
ties. The question then is how to determine whether the 
EU or rather troop-contributing states are accountable 
under the rules of IHL. 

ECONOMIC, SOCIAL, AND CULTURAL RIGHTS IN ARMED 
CONFLICT  
Gilles Giacca. - Oxford ; New York : Oxford University 
Press, 2014. - XXI, 297 p. 

Situations of actual or potential violence present a num-
ber of challenges to the application and implementation 
of human rights law in general and socio-economic 
rights obligations more specifically. This book sets out 
the legal framework, defining what constitutes a mini-
mum universal standard of human rights protection ap-
plicable in all circumstances. It assesses the concept 
and content of ESC rights' obligations, and evaluates 
how far they can be legally applicable in various scenar-
ios of armed violence. By looking at the specific human 
rights treaty provisions, it discusses how far ESC rights 
obligations can be affected by practical and legal chal-
lenges to their implementation. The book addresses the 
key issues facing the protection of such rights in times of 
armed conflict: the legal conditions to limit ESC rights on 
security grounds, including the use of force; the extrater-
ritorial applicability of international human rights treaties 
setting out ESC rights; the relationship between human 
rights law and international humanitarian law; and the 
obligations of non-state actors under human rights law 
and with particular relevance to the protection of ESC 
rights. The book assesses the nature of these potential 
challenges to the protection of ESC rights, and offers 
solutions to reinforce their continued application. 

ECONOMIC, SOCIAL, AND CULTURAL RIGHTS IN ARMED 
CONFLICT  
Eibe Riedel. - In: The Oxford handbook of international 
law in armed conflict. - Oxford : Oxford University Press, 
2014. - p. 441-468 

Previously, states parties in the midst of violent conflict 
tended to be excused from effective monitoring and 
implementation of their human rights obligations until 
peace-time conditions were restored. States were re-
ferred to IHL and other international law rules in armed 
conflict situations. In the last 20 years, however, the 
practice of human rights treaty bodies has gradually 
changed. Today the human rights treaty bodies regularly 
question states parties on the realization of human 
rights, even in times of armed conflict, and a number of 
authors have addressed how human rights obligations 
can apply alongside or instead of IHL rules. The focus of 
debate has been primarily on the relationship between 
civil and political rights (cp-rights) and IHL rules, in par-
ticular the protection of the right to life during armed 
conflict situations. Economic, social, and cultural rights 
(esc-rights), by contrast, have received little or no atten-
tion. Examples given in the IHL context usually focus on 
the prohibition of torture and inhuman and degrading 
treatment, violations of the right to life, the prohibition of 
slavery, restrictions of freedom of movement, etc, which 
of course mark grave violations of human rights. Yet the 
Geneva Conventions of 1949 and the Additional Proto-
cols of 1977 also contain specific obligations in respect 
of esc-rights. People who die of hunger or starvation, 
are denied access to basic health care, face deplorable 
working conditions, lack housing, water, and adequate 
sanitation, all suffer as much, if not more than those 
whose rights are violated under many provisions of the 
International Covenant on Civil and Political Rights 
(ICCPR). 
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THE EFFECTS OF THE LUBANGA CASE ON UNDERSTANDING 
AND PREVENTING CHILD SOLDIERING  
Mark A. Drumbl. In: Yearbook of international humanitar-
ian law Vol. 15, 2012, p. 87-116 

This article unpacks the relationships between the 
Lubanga proceedings and how the international com-
munity conceptualizes, and strives to prevent, child 
soldiering. The central thesis is that the Lubanga pro-
ceedings reinforce, and curry, a stylized portrayal of the 
child soldier as a faultless passive victim, psychological-
ly devastated, and irreparably damaged. These portray-
als emerge rather starkly in the penal proceedings; they 
are much less prominent in the reparative phase of the 
case. This Article proceeds through several steps. First, 
it defines the term child soldier. Second, it discusses 
how child soldiers are portrayed within the international 
legal imagination. Third, the on-the-ground realities of 
child soldiering are set out. The discussion, fourthly, 
then moves to a detailed analysis of the Lubanga trial 
and sentencing judgments, which are placed within the 
broader discursive and sociological contexts earlier 
discussed. This Article concludes with an overview and 
brief discussion of the Lubanga reparations decision. 

L'EMPLOI DE LA FORCE EN PÉRIODE D'OCCUPATION : 
MAINTIEN DE L'ORDRE PUBLIC ET CONDUITE DES HOSTILITÉS  
Kenneth Watkin. In: Revue internationale de la Croix-
Rouge : sélection française Vol. 94, 2012/1, p. 179-236 

Le présent article explore le droit qui régit le maintien de 
l'ordre public et la sauvegarde de la sécurité intérieure 
en situation d'occupation belligérante. A l'instar de ce 
qui s'est produit en Irak en 2003-2004, tout conflit armé 
international s'accompagne d'un risque de généralisa-
tion de la violence. Inévitablement, les forces militaires 
et les forces de police s'engagent dans des activités qui 
se juxtaposent et se recoupent. Or, les normes relatives 
au maintien de l'ordre sont basées sur les droits de 
l'homme, tels que le droit à la vie, et sont également 
présentes dans le droit international humanitaire. Ainsi, 
en période d'occupation militaire, tans les normes qui 
régissent la conduite des hostilités que les normes rela-
tives au maintien de l'ordre public sont applicables. Leur 
mise en oeuvre simultanée au titre du droit international 
humanitaire et des droits de l'homme vient en fait ren-
forcer la protection des habitants des territoires occupés. 

END OF IHL APPLICATION  
Marko Milanovic. In: Collegium No 43, automne 2013, p. 
83-94 

The general principal is that if a particular situation can 
no longer be qualified as an IAC, a NIAC, or an occupa-
tion, even if it was so qualified at a particular point in the 
past, the application of IHL will end. In the absence of 
any specific guidance to the contrary, this general prin-
ciple makes perfect sense in the factual, objective Ge-
neva threshold framework. For IHL to apply, its thresh-
olds of application it must continue to be satisfied at any 
given point in time. In order to elaborate on this general 
principle further, we must, of course, look at the constitu-
tive elements of each threshold in the context of those 
particular scenarios in which these elements might be 
extinguished. We must then establish whether a depar-
ture from the general rule is warranted. In doing so, we 
will observe certain terminating processes and events, 
which end the application of IHL altogether, and certain 

transformative processes and events, which end the 
application of one IHL sub-regime but engage another. 

ENDING IMPUNITY : BRINGING SUPERIORS OF PRIVATE 
MILITARY AND SECURITY COMPANY PERSONNEL TO JUSTICE  
Kate Neilson. In: New Zealand yearbook of international 
law Vol. 9, 2011, p. 121-159 

This article argues that the doctrine of command re-
sponsibility, as set out in art. 28 of the Rome Statute, 
should be used to combat the current impunity of private 
military and security companies (PMSCs). The origins, 
form, rationales and development of the doctrine are 
discussed before art. 28 is explored in detail. The rela-
tionship between PMSCs and command responsibility is 
then examined with a focus on how art. 28 can be ap-
plied to the superiors of PMSC personnel from the con-
tracting state or from within the PMSC itself. 

ENFANTS-SOLDATS ET DROITS DES ENFANTS EN SITUATION 
DE CONFLIT ET POST-CONFLIT : RÉALITÉS ET ENJEUX  
sous la dir. de Mohamed Abdelsalam Babiker, Maxence 
Daublain, Alexis Vahlas. - Paris : L'Harmattan, 2013. - 
299 p. 

Contient notamment : La protection des enfants dans 
les conflits armés : comment réaliser de nouveaux pro-
grès ? / J.- M. de la Sablière. - Prévention, démobilisa-
tion et réinsertion communautaire des ex-enfants asso-
ciés aux forces et aux groupes armés / M. Daublain et P. 
Effebi. - Armed non-state actor and child protection / A. 
Goodlife. - Protection of children rights under islamic 
laws in Sudan : conflit or congruence wiith human rights 
and humanitarian law norms / M. A. Babiker. 

ENGAGING OR SHAMING ? : AN ANALYSIS OF UN'S NAMING 
AND SHAMING OF CHILD ABUSERS IN ARMED CONFLICT  
C. Nyamutata. In: Journal of international humanitarian 
legal studies Vol. 4, issue 1, 2013, p. 151-173 

The impact of armed conflict on children has been rec-
ognized for some time as a major humanitarian problem. 
In 1999, the United Nations (UN) Security Council be-
gan taking up the abuse of children during armed con-
flict as a regular thematic issue. As part of the protective 
framework, the UN adopted a “strategy” of “naming and 
shaming” government forces and rebel groups recruiting, 
killing, maiming, raping or other sexual abusing of chil-
dren during conflict. The philosophical justification of the 
public exposures is premised on the supposed stigmatic 
and deterrent effect on named and shamed offenders. 
However, little analysis has gone into the impact of this 
UN policy. This paper has the modest aim of assessing 
the UN’s naming and shaming practice since inception 
of the policy in 2002. The efficacy of shaming sanctions 
is contestable. The recent UN annual statistics on the 
exposed parties do not seem to evince a convincing 
causal link between of naming and shaming and adher-
ence to international humanitarian law and international 
human rights law, particularly among armed non-State 
groups (ANSAs) so far. Naming and shaming represents 
an antagonistic modus operandi. This paper argues that 
humanitarian engagement with ANSAs offers a non-
confrontational and corrective approach and thus great-
er promise for compliance and protection of children 
during armed conflict than naming and shaming. 
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THE ENLISTMENT, CONSCRIPTION AND USE OF CHILD 
SOLDIERS AS WAR CRIMES  
Alberto Oddenino. - In: War crimes and the conduct of 
hostilities : challenges to adjudication and investigation. 
- Cheltenham ; Northampton : E. Elgar, 2013. - p. 119-
135 

Oddenino analyzes international criminal law (ICL) gov-
erning the use of child soldiers, examining how the issue 
of criminalization fits into the wider context of human 
rights law (HRL) and international humanitarian law 
(IHL). The author begins by tracing the emergence of 
the protection of child soldiers in HRL and IHL. He notes 
that reliance on state responsibility is insufficient in con-
temporary conflicts due to the role of non-state actors 
undertaking illegal recruitment of children, and the out-
lines the development and content of individual interna-
tional criminal responsibility regarding the conscription, 
enlistment and use of child soldiers for active participa-
tion in hostilities. The author explains that the material 
element of the crime of the use of child soldiers consists 
of any form of enlistment of a child whether voluntary, 
compulsory or forced. He also explains how the term 
“active participation in hostilities” has created difficulties 
for interpretation, as it is more expansive than the regu-
lation of “direct participation” under IHL. He argues that 
there is discrepancy between the mental element of the 
crime required by the ICC statute versus the Elements 
of a Crime. Oddenino warns that the tendency to cross 
fertilize among ICL, HRL, and IHL carries the risk of 
violating strict legality. He concludes that analysis 
across these three frameworks should be used to assist 
in clarifying elements of the criminal provisions rather 
than for cross-pollination. [Summary by students at the 
University of Toronto, Faculty of Law (IHRP)] 

ENSURING HUMAN SECURITY IN ARMED CONFLICTS : THE 
ROLE OF NON-STATE ACTORS AND ITS REFLECTION IN 
CURRENT INTERNATIONAL HUMANITARIAN LAW  
Veronika Bílková. - In: Human security and international 
law : the challenge of non-state actors. - Cambridge 
[etc.] : Intersentia, 2014. - p. 29-51 

This chapter examines the interface between interna-
tional humanitarian law and human security. More spe-
cifically, she examines whether, and tho what extent, 
relevant NSAs in armed conflict interact with the three 
normative components of IHL - "rescue", "rights" and 
"responsibility" - and how these components, and non-
State actor (NSA) activities relate to the concept of hu-
man security. The author avers that IHL is not ignorant 
of NSA human security threats and opportunities ; IHL 
has indeed conferred rights and obligations on such 
NSAs such as the ICRC, armed opposition groups and 
national liberation movements.  A dialogue has even 
been established with some armed groups about the 
protection of civilians. The author problematises, how-
ever, how IHL has equally afforded insufficient regulato-
ry justice to the roles of other NSAs that are increasingly 
active in situations of violent conflict, in particular NGOs, 
transnational corporations and the mass media. 

ENVIRONMENT AND WAR : LESSONS FROM INTERNATIONAL 
CULTURAL HERITAGE LAW  
Lucas Lixinski. - In: War and the environment : new 
approaches to protecting the environment in relation to 
armed conflict. - Leiden ; Boston : Brill Nijhoff, 2014. - p. 
157-177 

This study investigates what lessons, if any, can be 
drawn from the regime for the protection of cultural her-
itage in the event of armed conflict for the design of a 
new regime relating to proetction of the environment 
with respect to armed conflict. Before doing so, it pro-
vides an account as to why the environment has so far 
been mostly neglected in IHL. In this respect ecofemi-
nism provides a useful theoretical framework. By femi-
nising the environment, ecofeminism provides a narra-
tive of the environment's relative neglect in certain fields 
(including the regulatory field). This explanation is nec-
essary if we are to understand how we have arrived at 
this point, and whether a broader change of attitude 
towards the environment is necessary not only to ensure 
a regime is ever put into place, but that it is also em-
braced by States and becomes effective. 

THE ERITREA-ETHIOPIA CLAIMS COMMISSION AND 
CUSTOMARY INTERNATIONAL HUMANITARIAN LAW  
Agnieszka Szpak. In: Journal of international humanitar-
ian legal studies Vol. 4, issue 2, 2013, p. 296-314 

The aim of the article is to highlight several issues con-
cerning the customary international law status of a num-
ber of international humanitarian law (IHL) treaty provi-
sions that arose during the proceedings of the Eritrea-
Ethiopia Claims Commission. Specifically, two key is-
sues will be analyzed, namely the Commission's find-
ings that the Geneva Conventions and some provisions 
of Additional Protocol I reflected customary international 
law and that international landmine conventions create 
only treaty obligations and do not yet reflect customary 
international law. Also, some more detailed conclusions 
relating to particular problems, such as the issue of the 
customary nature of the ICRC’s right to visit prisoners of 
war and its binding character for non-parties to the Ge-
neva Conventions, will be discussed. The 2005 ICRC 
Study on Customary International Humanitarian Law 
and the International Criminal Tribunal for the former 
Yugoslavia’s jurisprudence will also be included as a 
point of reference to identify the customary character of 
certain provisions. The main conclusion is that the 
Commission has significantly contributed to the emerg-
ing consensus regarding the status of certain norms of 
international humanitarian law as customary norms. 
Furthermore, it has identified lacunae in the existing 
standards of humanitarian law and suggested the de-
velopment of new norms to fill those gaps. 

ETHICAL AND LEGAL PERSPECTIVES ON CROSS-BORDER 
HUMANITARIAN OPERATIONS  
Hugo Slim and Emanuela-Chiara Gillard. In: Humanitar-
ian exchange : the magazine of the Humanitarian Prac-
tice Network No. 59, November 2013, p. 6-9 

This article looks briefly at three main types of cross-
border operations in humanitarian history, and then 
addresses two main questions: can cross-border opera-
tions be pursued legally? ; and what constitutes ethical 
crossborder operations? The legality of cross-border 
humanitarian operations turns mainly on the two issues 
of the consent of the affected state and the exclusively 
humanitarian character of any crossborder aid. Under 
international humanitarian law (IHL), the consent of the 
state in whose territory operations are to be implement-
ed is required. So too is the consent of the neighbouring 
state from which any cross-border operation is to be 
mounted. In practice, consent is also required from any 
non-state armed actor in effective control of territory 
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through which the relief goods must transit or for whose 
civilians they are intended. If the law allows cross-border 
humanitarian operations in certain situations, what are 
the main ethical considerations in the decision to pursue 
such operations? Like most humanitarian decision-
making, these turn on issues of need, context and ca-
pability, and issues of principle around impartiality, neu-
trality and independence. 

ETHICAL CHALLENGES OF NEW MILITARY TECHNOLOGIES  
Stephen Coleman. - In: New technologies and the law of 
armed conflict. - The Hague : T.M.C. Asser Press, 2014. 
- p. 29-41 

The development and use of new military technologies 
raises many ethical issues. Simply examining the law 
regarding the use of such technologies does not capture 
many of these issues, since while there is certainly an 
intimate relationship between law and ethics, the ques-
tions raised by these two disciplines differ. Perhaps the 
soldier of the future might simply enter into battle in a 
virtual sense, by piloting a remotely controlled device, or 
managing attacks against the enemy’s computer sys-
tems through cyber warfare. But whatever the future 
may be, it is impossible to get a sense of what the laws 
governing armed violence ‘ought’ to be without consider-
ing the ethical issues that such new military technolo-
gies raise. This chapter considers the issues which new 
military technologies raise both with regard to jus ad 
bellum (justice of war) and jus in bello (justice in war). 

THE ETHICS, PRINCIPLES AND OBJECTIVES OF PROTECTION 
OF THE ENVIRONMENT IN TIMES OF ARMED CONFLICT  
Michael Bothe. - In: War and the environment : new 
approaches to protecting the environment in relation to 
armed conflict. - Leiden ; Boston : Brill Nijhoff, 2014. - p. 
91-108 

The purpose of this study is to attempt to clarify the 
ethical requirements concerning the legal protection of 
the environment in armed conflict. It takes as its starting 
point a number of assumptions. The first is that there is 
an ethical underpinning for the law relating to the protec-
tion of the environment in armed conflict. The second 
assumption is that certain principles can be derived from 
these underpinnings. Finally, the third assumption is that 
such principles have inspired and continue to inspire the 
objectives of designing and applying a legal regime. The 
point of this study is to demonstrate whether, and if so 
why, these assumptions are correct. 

THE EUROPEAN COURT OF HUMAN RIGHT'S ENGAGEMENT 
WITH THE INTERNATIONAL HUMANITARIAN LAW  
Samuel Hartridge. - In: Applying international humanitar-
ian law in judicial and quasi-judicial bodies : international 
and domestic aspects. - The Hague : Asser Press, 2014. 
- p. 257-287 

This chapter evaluates the jurisprudence to the Europe-
an Court of Human Rights in order to ascertain how 
effectively it engages with international humanitarian law. 
The chapter briefly outlines the nature of the interaction 
between human rights and humanitarian law, including a 
discussion of the leading cases from the International 
Court of Justice and the concept of lex specialis. From 
that point, the chapter works to assess key cases relat-
ing to the extraterritorial application of the European 
Convention on Human Rights in situations of military 
occupation and armed conflict. This section will examine 

whether the basis for extending jurisdiction beyond the 
territorial limits of the Convention state is coherent with 
IHL. Another important facet of the Court's jurisprudence 
is its treatment of cases that have arisen in internal con-
flicts. In such cases, the Court has been even more 
unwilling to engage with humanitarian law. A brief case 
study of two subjects that are of central importance in 
armed conflicts, namely the use of lethal force and the 
grounds for detention, show that this reluctance is car-
ried through to the interpretation and application of sub-
stantive Convention rights. 

AN EVALUATION OF THE U.S. POLICY OF "TARGETED 
KILLING" UNDER INTERNATIONAL LAW : THE CASE OF 
ANWAR AL-AULAQI (PART I)  
Jake William Rylatt. In: California western international 
law journal vol. 44, fall 2013, p. 39-72 

During the past decade, the U.S. policy of conducting 
extraterritorial "Targeted Killings" against individuals 
linked with terrorist activities has been met with skepti-
cism and scrutiny. However, while the strikes have fol-
lowed transnational terrorists targeted by the United 
States into sovereign States such as Afghanistan, Paki-
stan, Yemen and Somalia, the United States has con-
sistently denied any illegality, with reference to the "war 
against Al-Qaeda," and their right to self-defense in the 
wake of 9/11. This article evaluates the U.S. legal justifi-
cations for drone strikes with reference to the highly 
controversial case of Anwar Al-Aulaqi, a U.S.-Yemeni 
citizen killed by a Predator drone on September 30, 
2011, following his identification by the United States as 
a senior operational leader of Al-Qaeda in the Arabian 
Peninsula (AQAP). 

AN EVALUATION OF THE U.S. POLICY OF "TARGETED 
KILLING" UNDER INTERNATIONAL LAW : THE CASE OF 
ANWAR AL-AULAQI (PART II)  
Jake William Rylatt. In: California western international 
law journal vol. 44, spring 2014, p. 115-147 

The analysis in Part II this two-part article develops the 
overall thesis proposed by this author, namely that the 
targeted killing of Anwar Al-Aulaqi must be evaluated 
under both jus ad bellum and the "law enforcement" 
paradigm of International Human Rights Law (IHRL). In 
doing so, this article analyzes the United States' invoca-
tion of a non-international armed conflict (NIAC) to en-
compass the Al-Aulaqi strike, consequently triggering 
the more permissive rules of International Humanitarian 
Law (IHL). After concluding that the strike may not be 
justified as falling within the scope of any armed conflict 
in which the United States was engaged at that time, 
this Article continues to consider whether the strike is 
justifiable under the true applicable law, IHRL. In doing 
so, a final conclusion as to the legality of the Al-Aulaqi 
strike will be reached; a conclusion that may have far-
reaching implications for the legality of the U.S. policy of 
conducting "Targeted Killings" within States such as 
Yemen, Pakistan, and Somalia. 

L'ÉVOLUTION DE L'HÉRITAGE JURIDIQUE HUMANISTE 
D'HENRY DUNANT  
Myriam Fillaud. - In: Humanisme et droit : offert en 
hommage au professeur Jean Dhommeaux. - Paris : 
Pedone, 2013. - p. 51-62 

Le but de cet article est d'explorer dans quelle mesure le 
droit et les outils juridiques - ambitieux - mis au service 
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de l'Homme en période de conflit armé et tels qu'insuf-
flés par Henry Dunant, constituent toujours un droit 
reconnu, appliqué et utile. Après avoir présenté les ap-
ports juridiques humanistes d'Henry Dunant, l'efficacité 
normative de ce droit face aux formes contemporaines 
de violence armée ou de crises, sera évaluée. Cette 
évaluation menant à des conclusions nuancées, une 
dernière partie de l'article sera consacrée aux nouveaux 
types d'outils juridiques humanistes qui semblent se 
développer afin de refreiner les manifestations actuelles 
de violence (la justice transitionnelle comme outil de 
lutte contre l'impunité liée au conflit armé et le dévelop-
pement de l'état de droit comme garantie future du non-
retour à la violence). 

ÉVOLUTION JURISPRUDENTIELLE DU CRIME DE GUERRE  
Délidji Eric Degila. - In: Permanence et mutation du droit 
des conflits armés. - Bruxelles : Bruylant, 2013. - p. 613-
643 

La présente contribution ambitionne de faire le point sur 
l'évolution du crime de guerre, à travers la récente juris-
prudence de ces différentes juridictions pénales interna-
tionales. La notion de crime de guerre a-t-elle évolué au 
cours des dernières décennies du fait de l'activité des 
juridictions pénales internationales ? Ou au contraire a-
t-on assisté à une permanence quant à la définition de 
ce concept dans les jugements émis par ces différentes 
juridictions internationales ? Ainsi, la première partie 
analyse l'évolution du concept de crime de guerre à 
travers la jurisprudence du TPIY et celle du TPIR, en 
mettant l'accent sur les apports les plus pertinents de 
ces deux juridictions pénales ad hoc (Section I). Dans 
une deuxième partie, la notion de crime de guerre à 
travers les récentes décisions de la CPI (Section II) sera 
traitée. Il s'agira d'examiner, à la lumière des situations 
en République démocratique du Congo, en Ouganda, 
en République centrafricaine et au Darfour (Soudan), 
l'apport des différentes chambres de la Cour à la notion 
de crime de guerre. 

EVOLVING BATTLEFIELDS : DOES STUXNET DEMONSTRATE 
A NEED FOR MODIFICATIONS TO THE LAW OF ARMED 
CONFLICT ?  
Jeremy Richmond. In: Fordham international law journal 
Vol. 35, issue 3, 2012, p. 842-894 

This Note analyzes the facts surrounding one of the few 
publicly known cyber attacks, Stuxnet, but assumes a 
hypothetical situation in which the LOAC applies. This 
Note thus addresses whether the deployment of Stuxnet 
conforms to the LOAC. Part I presents the facts of Stux-
net’s development and deployment. Part II briefly dis-
cusses the history of the LOAC and then describes 
LOAC principles relevant to Stuxnet. Part III then applies 
the current LOAC to Stuxnet, identifying possible viola-
tions. This Note concludes that, with the possible excep-
tion of certain “knock-on” effects, current LOAC rules 
adequately address Stuxnet and that Stuxnet therefore 
demonstrates the LOAC’s capability of regulating cyber 
war. 

THE EVOLVING STATUS OF CONFLICT-RELATED RAPE AND 
OTHER ACTS OF SEXUAL VIOLENCE AS CRIMES UNDER 
INTERNATIONAL LAW  
Jean de Dieu Sikulibo. In: Humanitäres Völkerrecht : 
Informationsschriften = Journal of international law of 
peace and armed conflict Vol. 27, 2/2014, p. 83-92 

This article seeks to analyse whether wartime rape and 
other forms of sexual violence have gained recognition 
and firmly established as international crimes. Consider-
ing whether these crimes have been recently defined in 
international criminal law, the paper begins by underlin-
ing how this endemic conduct in war has been for too 
long ignored or sometimes given cursory treatment de-
spite being inflicted for centuries as an integral aspect of 
warfare. This article offers a critical assessment of the 
contribution of international criminal tribunals and courts 
in the prosecution of rape and other forms of sexual 
violence as international crimes. The author argues that 
the effective prosecution of these crimes is still hindered 
by various challenges, despite increasing legal tools in 
this regard. 

EXAMINING AUTONOMOUS WEAPON SYSTEMS FROM A LAW 
OF ARMED CONFLICT PERSPECTIVE  
Jeffrey S. Thurnher. - In: New technologies and the law 
of armed conflict. - The Hague : T.M.C. Asser Press, 
2014. - p. 213-228 

This chapter explores the legal implications of autono-
mous weapon systems and the potential challenges 
such systems might present to the laws governing wea-
ponry and the conduct of hostilities. Autonomous weap-
on systems are weapons that are capable of selecting 
and engaging a target without further human operator 
involvement. Although such systems have not yet been 
fully developed, technological advances, particularly in 
artificial intelligence, make the appearance of such sys-
tems a distinct possibility in the years to come. Given 
such a possibility, it is essential to look closely at both 
the relevant technology involved in these cutting-edge 
systems and the applicable law. This chapter commenc-
es with an examination of the emerging technology sup-
porting these sophisticated systems, by detailing auton-
omous features that are currently being designed for 
weapons and anticipating how technological advances 
might be incorporated into future weapon systems. A 
second aim of the chapter is to describe the relevant law 
of armed conflict principles applicable to new weapon 
systems, with a particular focus on the unique legal 
challenges posed by autonomous weapons. The legal 
analysis will outline how autonomous weapon systems 
would need to be designed for them to be deemed law-
ful per se, and whether the use of autonomous weapons 
during hostilities might be prohibited in particular cir-
cumstances under the law of armed conflict. The third 
and final focus of this chapter is to address potential 
lacunae in the law dealing with autonomous weapon 
systems. In particular, the author will reveal how inter-
pretations of and issues related to subjectivity in target-
ing decisions and overall accountability may need to be 
viewed differently in response to autonomy. 

EXCLUSION IS NOT JUST ABOUT SAYING 'NO' : TAKING 
EXCLUSION SERIOUSLY IN COMPLEX CONFLICTS  
Geoff Gilbert. - In: Refuge from inhumanity ? : war refu-
gees and international humanitarian law. - Leiden ; Bos-
ton : Brill Nijhoff, 2014. - p. 155-175 

This contribution asks: what behaviour during a conflict 
ought to lead to exclusion from refugee status? Given 
that Article 1 F(a) of the Refugee Convention refers to 
both war crimes and crimes against humanity, it repre-
sents a conscious decision on the part of the drafters to 
refer to complex conflicts, not necessarily complex 
‘armed’ conflicts. Since the exclusion clauses must be 
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interpreted narrowly, Gilbert examines not only the seri-
ous crimes for which exclusion might arise, but also the 
attribution of individual responsibility. In doing so he 
assesses how far IRL may require an autonomous 
meaning for terms used within IHL, international criminal 
law and the wider corpus of international law in general. 

EXISTING AND FUTURE WEAPONS AND WEAPONS SYSTEMS  
Stuart Casey-Maslen. - In: Weapons under international 
human rights law. - Cambridge ; New York : Cambridge 
University Press, 2014. - p. 593-606 

The author argues that the legality of modern weapons 
systems can be analyzed using International Human 
Rights Law (IHRL) as a supplement to International 
Humanitarian Law (IHL), across the spectrum of uses of 
force (from domestic law enforcement situations, 
through international peacekeeping, to situations of 
armed conflict). Firstly, the author argues that IHRL 
requires law enforcement to use only legal weaponry, 
that the use of those weapons be both necessary and 
proportionate, and law enforcement personnel must 
protect the rights of individuals to assemble and protest 
peacefully. Secondly, it is argued that IHRL applies to 
peacekeepers, but that the current application of IHRL is 
insufficient in part because there is no systematic review 
process when loss of life occurs at the hands of a 
peacekeeper. Thirdly, the author argues that IHL provi-
sions are not adaptive to new weapons systems (due to 
the lack of clear definitions in existing IHL conventions 
and the fact that the law remains largely static) and thus 
that IHRL is a useful tool to augment IHL in regulating 
armed conflict. Furthermore, it is argued that while ac-
tive hostilities should still fall under IHL, other forms of 
conflict should fall under IHRL analysis. [Summary by 
students at the University of Toronto, Faculty of Law 
(IHRP)] 

EXPANDING REFUGEE PROTECTION THROUGH 
INTERNATIONAL HUMANITARIAN LAW : DRIVING ON A 
HIGHWAY OR WALKING NEAR THE EDGE OF THE ABYSS ?  
Stéphane Jaquemet. - In: Refuge from inhumanity ? : 
war refugees and international humanitarian law. - Lei-
den ; Boston : Brill Nijhoff, 2014. - p. 79-98 

Stéphane Jaquemet observes that the majority of refu-
gee law experts and decision makers emphasise the 
differences between IHL and IRL rather than highlighting 
the points of convergence. By contrast, the United Na-
tions Security Council is an enthusiastic — at times 
overenthusiastic — advocate of a more creative and 
protective interface between IRL, IHL and HRL. To get 
out of what he calls a ‘sterile debate’ between the pro 
and anti-IHL-reading, Jaquemet proposes a different 
approach that goes back to the basics of both national 
and international protection. In a country at war, he ar-
gues, the indicators of national protection are squarely 
located in the interaction between I HL and HRL. Nolens 
volens, the existence of grave breaches of IHL and seri-
ous violations of HRL will indicate a failure of national 
protection and be the trigger for international protection. 
By using IHL (and HRL) to determine the scope of na-
tional protection, and IRL (and HRL) for that of interna-
tional protection, the interface gains in depth whilst the 
integrity of each branch of law is preserved. 

 

EXPERTISE, UNCERTAINTY, AND INTERNATIONAL LAW : A 
STUDY OF THE TALLINN MANUAL ON CYBERWARFARE  
Oliver Kessler and Wouter Werner. In: Leiden journal of 
international law Vol. 26, no. 4, December 2013, p. 793-
810 

How should international law deal with the uncertainty 
arising from the rise of irregular forms of warfare? In the 
past decade, this question has been the topic of several 
reports produced by international groups of experts in 
the field of conflict and security law. The most recent 
examples include the study on the notion of the ‘direct 
participation in hostilities’ under the auspices of the 
International Committee of the Red Cross, and the Tal-
linn Manual on cyberwarfare prepared at the invitation of 
NATO. In this article, we discuss the Tallinn Manual, 
showing how experts faced with uncertainty as to the 
law's precise scope and meaning construct legal inter-
pretations, legal definitions, and institutional facts and 
norms that can be used to make sense of a contingent 
world. At the same time, we argue, this absorption of 
uncertainty produces new uncertainty. Consequently, 
the power of experts does not reside in their knowledge, 
but in their control and management of uncertainty and 
non-knowledge. 

EXPERTS LEGAL OPINION : IN RELATION WITH THE PETITION 
FILED BY RESIDENTS OF VILLAGES IN FIRING ZONE 918 
AGAINST THE INTENTION TO TRANSFER THEM FROM THEIR 
HOMES  
Yuval Shany, David Kretzmer, Eyal Benvenisti. - [S.l.] : 
[s.n.], January 2013. - 15 p. 

The Association for Civil Rights in Israel filed a new 
petition on January 16, 2013 at the High Court of Justice 
of Israel against the State’s plans to expel some 1,000 
Palestinians living in eight rural villages in Firing Zone 
918 in the South Hebron Hills. The petition include this 
experts legal opinion concerning the legality of transfer-
ring residents of Palestinian villages out from Firing 
Zone 918 and concerning the legality of declaring it as a 
Firing Zone. This opinion is based on the International 
Law provisions. 

EXTENDING POSITIVE IDENTIFICATION FROM PERSONS TO 
PLACES: TERRORISM, ARMED CONFLICT, AND THE 
IDENTIFICATION OF MILITARY OBJECTIVES  
Laurie R. Blank. In: Utah law review Vol. 2013, no. 5, 
2013, p. 1227-1261 

This Article addresses the identification of military objec-
tives in a variety of non-international armed conflict con-
texts, including conflicts with terrorist groups operating 
transnationally and conflicts with non-state actors locat-
ed outside the state’s borders. In particular, the nature 
of non-international armed conflict can alter how the 
basic definition and analysis of the term "military objec-
tive" is applied. To the extent that the application of the 
definition of military objectives in non-international 
armed conflicts introduces complications and conceptual 
challenges that blur the lines between civilian and mili-
tary, and exacerbate existing difficulties, it is important to 
tease out and better understand those conceptual chal-
lenges. Building on foundational discussions of the law 
of targeting and the definition of military objective as set 
out in Additional Protocol I and customary international 
law, this Article analyzes the legal and operational com-
plexities of identifying military objectives in non-
international armed conflicts. The first question centers 
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on the meaning of the criterion of "nature" and whether it 
is substantially narrower in the identification of military 
objectives on the non-state actor side of the conflict. A 
second major question concerns dual-use objects -- 
does the nature of non-international armed conflict result 
in nearly all objects being dual-use objects? Finally, this 
Article explores the ramifications of cross-border and 
transnational conflicts in particular for jus ad bellum and 
operational considerations as well in applying and inter-
preting the definition of military objectives. 

L'EXTERNALISATION DES ACTIVITÉS MILITAIRES ET 
SÉCURITAIRES : À LA RECHERCHE D'UNE RÈGLEMENTATION 
JURIDIQUE APPROPRIÉE  
Babou Cisse. - [S.l.] : [s.n.], février 2014. - 508 p. 

Les sociétés militaires et de sécurité privées sont des 
personnes morales de droit privé employant des salariés 
pour exécuter les missions de sécurité et de défense 
que peuvent leur confier des Etats, des organisations 
internationales ou des entités non étatiques. Cette 
forme particulière de production de la sécurité n’est pas 
entièrement appréhendée par les conventions interna-
tionales et les législations internes des Etats. De cela 
résulte une absence de statut juridique international de 
ces acteurs qui sont de plus en plus présents dans la 
gestion des conflits armés et dans les opérations de 
maintien de l’ordre. Les obligations particulières de leurs 
clients ne sont pas non plus déterminées. Ce défaut 
d’encadrement spécifique avéré ne signifie pas qu’il y ait 
un vide juridique dans ce secteur d’activité. Certaines 
règles internationales et les droits nationaux peuvent 
effectivement s’appliquer aux activités des SMSP et aux 
contractants de ces dernières. Seulement, l’efficacité 
que devaient avoir de telles normes face à des situa-
tions qui n’ont pas été prises en compte lors de leurs 
adoptions, ne saurait être acquise. D’où un processus 
de régulation internationale et de règlementation natio-
nale initié depuis quelques années par les Etats mais 
aussi par les organisations internationales. Les sociétés 
elles mêmes se sont senties concernées par la produc-
tion de règles encadrant leurs activités et se sont lan-
cées dans la mise en place de code conduite. 
L’imperfection guette toutes ces nouvelles règles spéci-
fiques destinées à corriger les lacunes des conventions 
internationales et des lois internes. Ce qui nécessite la 
proposition de solutions envisageables dans le but de 
mieux prendre en compte les intérêts des SMSP et la 
protection de ceux qui s’exposent aux risques que pro-
curent les prestations privées de sécurité militaire. 

EXTRATERRITORIAL LETHAL TARGETING : 
DECONSTRUCTING THE LOGIC OF INTERNATIONAL LAW  
Michael N. Schmitt. In: Columbia journal of transnational 
law Vol. 52, no. 1, 2013, p. 77-112 

Caustic debates over extraterritorial targeting, which is 
usually conducted by remotely piloted aircraft (so called 
"drones"), have plagued the international law community 
for a number of years. Although that topic merits atten-
tion, the discourse has been marked by an unusually 
high degree of counter-normative and counter-factual 
assertions. In particular, pundits often ask the wrong 
questions or answer the right ones by reference to the 
wrong body of law. The result is growing confusion, as 
analytical errors persist and multiply. Despite public 
perceptions, the issue is not the drones themselves, for 
the relevant legal rules and principles apply equally to 
any method or means of warfare (drone, manned aircraft, 

artillery, cruise missile, special forces team, etc.). In-
stead, two factors common to all such operations lie at 
the heart of their legality, or lack thereof: 1) extraterrito-
riality, and 2) lethality. The goal of this Essay is to de-
construct the logic of international law relating to so-
called "targeted killings" by sharply delineating the legal 
questions they raise and offering a coherent analytical 
framework for examining them. No attempt is made to 
definitively resolve the questions themselves; the 
framework is methodological, not substantive. 

EXTREMELY STEALTHY AND INCREDIBLY CLOSE : DRONES, 
CONTROL AND LEGAL RESPONSIBILITY  
Frederik Rosén. In: Journal of conflict and security law 
Vol. 19, no. 1, Spring 2014, p. 113-131 

Drone technology is not only a game changer, it also 
triggers obligations. If we recast our perception of 
drones as solitary planes to one of a comprehensive 
technology with extensive surveillance and control ca-
pabilities, we encounter new and crucial legal implica-
tions of the use of drones in armed conflict. To make its 
argument, this article first places the surveillance and 
control capabilities of drone technology within the con-
text of the European Convention of Human Rights. The 
European Court of Human Rights has found that the 
Convention applies in a number of cases where a mem-
ber state exercised control and authority over persons or 
territories outside Europe. The article argues that this 
may affect the legal basis for European states that em-
ploy drones for attacks. The second part of the article 
examines the implications of the surveillance capabilities 
of drone technology for the principle of precaution in 
international humanitarian law (IHL). The argument is 
that drone technology offers an effective precautionary 
measure, which may trigger precautionary obligation 
across all weapons systems. If a state possesses drone 
technology, and if the deployment of this technology 
may potentially reduce unnecessary harm from armed 
attacks, including shelling, the state is obliged under IHL 
to employ this technology for precaution. In addition to 
identifying so far overlooked legal implications arising 
from the employment or availability of drone technology 
for attack in armed conflict, the article raises the more 
general question of how the laws of armed conflict 
should be applied in an era of total surveillance. 

FACT-FINDING BY INTERNATIONAL HUMAN RIGHTS 
INSTITUTIONS AND CRIMINAL PROSECUTION  
Simone Vezzani. - In: War crimes and the conduct of 
hostilities : challenges to adjudication and investigation. 
- Cheltenham ; Northampton : E. Elgar, 2013. - p. 349-
368 

The author examines the positive contributions that 
human rights institutions can make to fact-finding, with 
an emphasis on European and Inter-American human 
rights institutions. The author begins by discussing cir-
cumstances in which human rights institutions are best 
suited to fact-finding. The author argues that such cir-
cumstances often include failure by the disputing parties 
to make successful use of domestic remedies as well as 
obvious bias on the part of local authorities in conduct-
ing human rights investigations. Although human rights 
institutions are not well suited to adjudicate international 
disputes regarding international humanitarian law, the 
author notes that human rights institutions often investi-
gate the use of lethal force by state agents in a domestic 
setting. The author then looks into the value of factual 
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findings by human rights institutions for criminal prose-
cutions. Although human rights institutions have no 
jurisdiction to find the criminal liability of individuals, the 
author argues that human rights investigations can play 
a significant role in fostering criminal investigations both 
at the domestic and international level. For example, 
human rights investigations may establish uncontrover-
sial facts and provide information to prosecutors in order 
to determine whether a given case has a reasonable 
basis on which to proceed. [Summary by students at the 
University of Toronto, Faculty of Law (IHRP)] 

FIGHTING TERROR WITHIN THE LAW ? : TERRORISM, 
COUNTERTERRORISM AND MILITARY OCCUPATIONS  
Marco Pertile. - In: War crimes and the conduct of hostil-
ities : challenges to adjudication and investigation. - 
Cheltenham ; Northampton : E. Elgar, 2013. - p. 276-
292 

This article examines the relationship between the politi-
cal dimensions of terrorism and the application of inter-
national humanitarian law (IHL) in situations of belliger-
ent occupation through two case studies: Iraq after the 
2003 Anglo-American invasion and the occupation of 
the Palestinian Territories (OPT). With respect to the 
OPT, the author focuses on the use of the classification 
of ‘unlawful combatants’ to strip individuals of certain 
protections that a combatant would receive, such as 
prisoner of war status.  Additionally, the author explores 
the role of ‘settlers’ in the OPT and how the HCJ uses 
acts of terror as evidence of armed conflict to justify the 
applicability of IHL.  The author argues that the occupa-
tion of Iraq presents more complex case study as the 
situation involves diverse groups terrorizing the popula-
tion, with an aim to preventing cooperation in establish-
ment of a new government. The author also elaborates 
how the occupying powers breached the Hague Con-
vention rules regulating public order in occupied territo-
ries and engages with the rights violations of alleged 
terrorists in Iraq who have been detained.  Overall, the 
author concludes that political discourse impacts IHL 
and the interaction between legal and non-legal aspects 
of terrorism results in a complex relationship with IHL 
during asymmetrical warfare. [Summary by students at 
the University of Toronto, Faculty of Law (IHRP)] 

FOCUSING ON ARMED NON-STATE ACTORS  
Andrew Clapham. - In: The Oxford handbook of interna-
tional law in armed conflict. - Oxford : Oxford University 
Press, 2014. - p. 766-810 

This chapter examines the role and obligations of armed 
non-state actors in armed conflict. It suggests that the 
traditional approach of international law which excludes 
armed non-state actors from its list of suitable subjects 
is not helpful in protecting innocent victims and creates 
the impression that armed groups inhabit a lawless 
world. It proposes a number of options that can be con-
sidered when addressing violations of international law 
committed by armed non-state actors. These include 
encouraging codes of conduct and deeds of commit-
ment, imposition of sanctions and criminal accountability, 
and launching initiatives aimed at the underlying causes 
of the conflict 

 

 

FOLK INTERNATIONAL LAW : 9/11 LAWYERING AND THE 
TRANSFORMATION OF THE LAW OF ARMED CONFLICT TO 
HUMAN RIGHTS POLICY AND HUMAN RIGHTS LAW TO WAR 
GOVERNANCE  
Naz K. Modirzadeh. In: Harvard national security journal 
Vol. 5, issue 1, 2014, p. 225-304 

This Article argues that the positions many U.S.-based 
lawyers in the disciplines of international humanitarian 
law and human rights law took in 2013 on issues of 
lethal force and framing of armed conflict vis-à-vis the 
Obama Administration would have been surprising and 
disappointing to those same professionals back in 2002 
when they began their battle against the Bush Admin-
istration’s formulations of the “Global War on Terror.” By 
2013, many U.S.-based humanitarian and human rights 
lawyers had traded in strict fealty to international law for 
potential influence on executive decision-making. These 
lawyers and advocates would help to shape the Obama 
Administration’s articulation of its legal basis for the use 
of force against al Qaeda and others by making use of 
“folk international law,” a law-like discourse that relies on 
a confusing and soft admixture of IHL, jus ad bellum, 
and IHRL to frame operations that do not, ultimately, 
seem bound by international law. In chronicling the col-
lapse of multiple legal disciplines and fields of applica-
tion into the “Law of 9/11,” the Article illustrates how that 
result came about not simply through manipulation by a 
government seeking to protect national security or justify 
its actions but also through a particular approach to 
legal argumentation as mapped through various tactical 
moves during the course of the legal battle over the war 
on terror. 

FROM JUS IN BELLO TO JUS POST BELLUM : WHEN DO NON-
INTERNATIONAL ARMED CONFLICTS END ?  
Rogier Bartels. - In: Jus post bellum : mapping the nor-
mative foundations. - Oxford : Oxford University Press, 
2014. - p. 297-314 

This chapter discusses how to identify the moment when 
the law dealing with situations of armed conflict (jus in 
bello or international humanitarian law) ceases to apply 
and makes way for the law governing the period after 
the conflict ends. Neither the end of non-international 
armed conflicts nor the end of the temporal scope of 
international humanitarian law is defined in treaty law. 
This chapter proposes using the criteria and identifying 
factors for the lower threshold at the start of non-
international armed conflicts to determine when such 
conflicts end and when international humanitarian law 
no longer applies. The chapter describes the challenges 
in using these criteria and factors, and sets out a modi-
fied framework that can serve to identify when the 
fighting between the parties to the conflict drops below 
the threshold of intensity and organization and when it 
thus ceases to be a non-international armed conflict. 

FROM THE HAGUE TO THE BALKANS : A VICTIM-ORIENTED 
REPARATIONS APPROACH TO IMPROVED INTERNATIONAL 
CRIMINAL JUSTICE  
Stathis N. Palassis. In: International criminal law review 
Vol. 14, issue 1, 2014, p. 1-41 

The international crimes committed in the territory of the 
former Yugoslavia during the 1990s have been the sub-
ject of both State responsibility claims and prosecutions 
establishing individual criminal responsibility. On 26 
February 2007 the International Court of Justice handed 

ICRC Library | 103 
 



I H L  B i b l i o g r a p h y  2 0 1 4                                          A b s t r a c t s 

down its judgment in the Genocide case while it is ex-
pected that in 2014 the International Criminal Tribunal 
for the former Yugoslavia will conclude all appeals from 
prosecutions. While these initiatives contribute to the 
acknowledgement of the commission of international 
crimes they have not provided the victims with any fi-
nancial reparations. Instead victims have had to make 
compensation claims under domestic law. The article 
examines how, in addition to the international initiatives 
at The Hague, a regionally focused victim oriented repa-
rations approach can assist in attaining improved inter-
national criminal justice for international crimes commit-
ted during the Yugoslav wars. A victim oriented repara-
tions approach would enhance victims’ rights through 
the provision of financial reparations, reflect improved 
international criminal justice and assist in the attainment 
long-term stability in the war-torn States of the former 
Yugoslavia. 

THE FUTURE OF THE LAW OF ARMED CONFLICT : OSTRICHES, 
BUTTERFLIES, AND NANOBOTS  
Eric Talbot Jensen. In: Michigan journal of international 
law Vol. 35, winter 2014, p. 253-317 

The law has consistently lagged behind technological 
developments. This is particularly true in armed conflict, 
where the 1907 Hague Conventions and the 1949 Ge-
neva Conventions form the basis for regulating emerg-
ing technologies in the 21st century. However, the law of 
armed conflict, or LOAC, serves an important signaling 
function to states about the development of new weap-
ons. As advancing technology opens the possibility of 
not only new developments in weapons, but also new 
genres of weapons, nations will look to the LOAC for 
guidance on how to manage these new technological 
advances. Because many of these technologies are in 
the very early stages of development or conception, the 
international community is at a point in time where we 
can see into the future of armed conflict and discern 
some obvious points where future technologies and 
developments are going to stress the current LOAC. 
While the current LOAC will be sufficient to regulate the 
majority of future conflicts, we must respond to these 
discernible issues by anticipating how to evolve the 
LOAC in an effort to bring these future weapons under 
control of the law, rather than have them used with dev-
astating effect before the lagging law can react. This 
paper analyzes potential future advances in weapons 
and tactics and highlights the LOAC principles that will 
struggle to apply as currently understood. The paper will 
then suggest potential evolutions of the LOAC to ensure 
it continuing efficacy in future armed conflicts. 

"A GAME OF DRONES" : UNMANNED AERIAL VEHICLES 
(UAVS) AND UNSETTLED LEGAL QUESTIONS  
Maritza S. Ryan. - In: The fundamentals of counterter-
rorism law. - Chicago : Section of Administrative Law 
and Regulatory Practice, American Bar Association, 
2014. - p. 185-211 

Just as the strikes by ever more technically sophisticat-
ed drones have proliferated, so have the vigorous de-
bates regarding their legality. This chapter aims to ex-
amine the legal arguments regarding the remote target-
ing and killing of suspected terrorist operatives : is the 
proper legal framework that of the law of armed conflict, 
international law, domestic law, or perhaps a combi-
antion of some or all of them? Does it matter whether 
the person at thte computer toggle switch, controlling 

the UAV and activating its weapons system from per-
haps thousands of miles aways, wears a military unifrom 
or civilian clothes? Is a designated target's American 
citizenship - or, for that matter, his or her location on the 
globe - relevant? How does the perceived lawfulness of 
drone strikes under international law shape their effec-
tiveness as a leading component of a national strategy? 

"GATE OF THE SUN" : APPLYING HUMAN RIGHTS LAW IN THE 
OCCUPIED PALESTINIAN TERRITORIES IN LIGHT OF NON-
VIOLENT RESISTANCE AND NORMALIZATION  
Keren Greenblatt. In: Northwestern journal of interna-
tional human rights Vol. 12, issue 2, spring 2014, p. 152-
190 

This paper argues that the prolonged duration of the 
Israeli occupation of the Palestinian territories (hereinaf-
ter “OPT”), combined with the intensifying non-violent 
resistance, justifies a stronger human rights law ap-
proach, rather than an IHL approach, in the administra-
tion of the Palestinian population and lands. The first 
section reviews the origins and fundamentals of the 
international law of belligerent occupation and its rela-
tion to international human rights law. The second sec-
tion provides a brief background of the Israeli occupa-
tion of the OPT, particularly of the West Bank. The third 
section reviews the different approaches to what the 
applicable legal framework in this situation ought to be, 
including the Israeli and Palestinian approaches and 
those of the international community. The fourth section 
discusss the different approaches and argue that, cur-
rently, the most persuasive applicable legal framework is 
a strong human rights law approach, with a few general 
norms borrowed from the law of armed conflict. The final 
section analyzes the case of Bab Alshams in light of this 
proposed approach and show how this approach would 
have produced radically different outcomes. 

GENDER AND ARMED CONFLICT  
Christine Chinkin. - In: The Oxford handbook of interna-
tional law in armed conflict. - Oxford : Oxford University 
Press, 2014. - p. 675-699 

This chapter examines the gender-specific harms suf-
fered by women in armed conflict and the international 
legal framework for responding to them. It discusses 
how rape and other forms of sexual assault against 
women during armed conflict have become visible and 
acquired higher priority within the international legal 
order since the early 1990s because of feminist activism 
and intervention. This chapter also highlights legislative 
and jurisprudential developments that contributed to the 
increased protection of women during armed conflict. 
These include the creation of the ad hoc international 
criminal tribunals, the United Nations Security Council 
resolutions on ‘women, peace and security’, and the 
International Tribunal for the former Yugoslavia. 

GENDER BASED CRIMES AS "TOOLS OF WAR" IN ARMED 
CONFLICTS  
Francisco José Leandro. - In: Gender violence in armed 
conflicts. - Lisboa : Instituto da Defesa Nacional, 2013. - 
p.148-182 

For many generations of combatants, acts of sexual 
violence in armed conflicts were largely ignored, tolerat-
ed, blanketed, consider as a symbolic side effect, a 
mark of victory, and sometimes even taken as a “bonus 
or a compensation” for regular soldiers and mercenaries. 
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For many years it has been perceived as essential to 
preserving the troops’ morale. Sometimes, it was per-
ceived as “part of the game”. In fact, only in 1945 rape 
was recognized as an international crime, despite of the 
fact that the crime elements remained indeterminate 
until 1998. In this context women were considered prop-
erty of unrestricted access. Likewise, for many genera-
tions, the international criminal law turned a blind eye to 
the accountability of perpetrators of sexual crimes in 
armed conflicts. Consequently, the purpose of this es-
say is to study how the International Humanitarian Law 
(IHL), the Law of Armed Conflicts (LOAC) and the Inter-
national Criminal Law (ICL) are equipped to fight against 
impunity of gender-based crimes in armed conflicts each 
time they are perpetrated as a tool of war, while gender-
based violence has recently emerged as a salient topic 
in the human security dimension. Recognizing that gen-
der-based crimes in armed conflicts are neither a legal 
concept, nor a largely accepted and consensual desig-
nation, this study attempts to discover whether, currently, 
International Humanitarian Law and International Crimi-
nal Law incorporate the notion of gender-based violence 
as a tool of war, as a legal stand included into a larger 
concept of war crimes, as a constitutive act with respect 
to genocide and as a crime against humanity. 

GENDER BASED VIOLENCE AND INTERNATIONAL 
HUMANITARIAN LAW : STEPS TO IMPROVE THE PROTECTION 
OF WOMEN IN WAR  
Michel Veuthey. - In: Gender violence in armed conflicts. 
- Lisboa : Instituto da Defesa Nacional, 2013. - p. 91-
126 

This chapter first describes how women in war are pro-
tected by international humanitarian law: first by the 
general protection for all war victims, women and men, 
provided by the 1949 Geneva Conventions and by both 
1977 Additional Protocols, and second, by some 40 
provisions of these treaties that are specific protections 
for women. I then turns to three proposals for a better 
protection of women in time of armed conflict: 1) rein-
force existing mechanisms of international humanitarian 
law (the State parties obligation to respect and ensure 
respect, Protecting Power, ICRC, the UN and the Inter-
national Fact-Finding Commission) ; 2) make a better 
use of mechanisms of other legal systems (Human 
rights, environemental law, international criminal law, 
disarmament, labor law, civil liability,...) ; 3) use reme-
dies more creatively (civil liability claims, traditional cus-
tomary mechanisms, restaurative justice). 

THE GENTLE MODERNIZER OF THE LAW OF ARMED 
CONFLICT ?  
Inger Österdahl. - In: Jus post bellum : mapping the 
normative foundations. - Oxford : Oxford University 
Press, 2014. - p. 207-228 

This chapter argues that jus post bellum is necessary in 
order to cope constructively with the consequences of 
armed conflict. At the same time, the introduction of a 
systematic and comprehensive jus post bellum will chal-
lenge the traditional conceptual categories relating to 
the law on the use of force. The purpose of jus post 
bellum is presumed to be the achievement of a just and 
stable peace based on democracy, human rights, and 
the rule of law. The introduction of jus post bellum will 
move the focus away from the beginning towards the 
middle and end of armed conflict. It will have an impact 
on jus ad bellum and jus in bello. Its introduction will 

also move the focus away from military necessity toward 
humanitarian values. It will further make armed conflict 
law less state-centered and more people-centered. 

THE GEOGRAPHIC REACH OF IHL : THE LAW AND CURRENT 
CHALLENGES  
Tristan Ferraro. In: Collegium No 43, automne 2013, p. 
105-113 

This contribution tries to answer the following questions: 
is IHL restricted to the battlefield? Does it apply to the 
whole territory of the parties to the conflict? Could IHL 
apply outside the territory of these parties, for instance 
in the territory of neutral or non-belligerent States? The 
key challenges these questions raise are analyzed in 
light of the classic dichotomy set by IHL between inter-
national armed conflict and non-international armed 
conflicts. 

GEOGRAPHY OF ARMED CONFLICT : WHY IT IS A MISTAKE TO 
FISH FOR THE RED HERRING  
Geoffrey S. Corn. In: International law studies Vol. 89, 
2013, p. 77-107 

The author argues that the two traditional categories of 
International and Non-International Armed Conflict are 
under-inclusive, particularly in light of the emergence of 
international terrorism as a national security threat. 
Transnational Armed Conflict (TAC) has gained traction 
as a potential new category of armed conflict but has 
also generated concerns over its apparent legitimization 
of military operations with unlimited geographic scope. 
In response to this concern, some have proposed limit-
ing TACs to defined “hot zones” of conflict. However, the 
author argues that it is the nature of the threat that de-
termines a state’s military scope of operations. In partic-
ular, the idea of limiting operations against international 
terrorism to defined locales, betrays a critical aspect of 
the TAC typology – bringing the fight to the enemy. Fur-
ther, history has shown that conflict geography is also 
affected by a complex interplay among concepts of jus 
ad bellum, jus in bello, and neutrality, rather than con-
tained by pre-defined geographic limits. The author 
argues that the geographic constraints of armed conflict 
as determined by law are perhaps better achieved 
through political choices. Instead, focusing efforts on the 
TAC-related issues of targeting belligerents and limiting 
preventative detention during long-term conflicts will 
provide a better balance between national security reali-
ties and the individuals affected armed conflict. [Sum-
mary by students at the University of Toronto, Faculty of 
Law (IHRP)] 

THE GEOGRAPHY OF CYBER CONFLICT : THROUGH A GLASS 
DARKLY  
Ashley S. Deeks. In: International law studies Vol. 89, 
2013, p. 1-20 

The author discusses the Unwilling and Unable test and 
its continued relevance for states responding to cyber, 
as opposed to conventional, attacks being launched 
from within non-hostile, third party states. Originally 
justified by the United States in response to non-state 
actors like Al-Qaeda in the wake of 9/11, the Unwilling 
and Unable test outlined the factors to consider when 
deciding whether or not to respond with force to attacks 
launched through third-party states deemed to be unwill-
ing and unable to respond. Ashley Deeks argues that 
the Unwilling and Unable test can be used to justify 
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responsive action to cyber armed attacks launched by 
non-state actors through the networks of non-hostile and 
third-party states. The test has five factors that victim 
states should use when assessing whether a third-party 
state has met the test of being unwilling and unable to 
respond to an attack launched from their servers. Deeks 
further argues that, despite the legal and technological 
uncertainty of cyber warfare, America has been working 
towards advancing the cyber law and applying it. She 
offers five reasons for why the US might be pursuing this 
course, which reflects an awareness of the controversy 
of its geographic approach to the Al Qaeda conflict, as 
well as a trend towards legalism. [Summary by students 
at the University of Toronto, Faculty of Law (IHRP)] 

GEOGRAPHY, TERRITORY AND SOVEREIGNTY IN CYBER 
WARFARE  
David Midson. - In: New technologies and the law of 
armed conflict. - The Hague : T.M.C. Asser Press, 2014. 
- p. 75-93 

Cyberspace is a vital part of the modern world with 
much of our current economic prosperity relying on con-
tinued access to the internet. Cyberspace is also a place 
where conflict can occur, but where international law 
could be applied to control that conflict. Unlike other 
domains cyberspace is not exclusively physical and it 
does not have the same tangible properties of geogra-
phy as land, sea and air. These differences lead to 
some difficulties in the application of the law of armed 
conflict to cyberspace. However, a pragmatic approach 
to interpretation allows the law of armed conflict to be 
applied to the ethereal geography of cyberspace. In 
particular, laws, such as neutrality and those controlling 
the use of force, that place geographic limits on interna-
tional and non-international armed conflicts can be ap-
plied to limit the extent of these conflicts in cyberspace. 
Likewise, laws that govern naval blockade can, in some 
circumstances, usefully guide application of international 
law to a ‘cyber blockade’. These laws can be applied 
because, while cyberspace is not an entirely physical 
domain, actions within cyberspace will still have effects 
on people, places and objects that do exist in the physi-
cal world. 

GLOBAL ARMED CONFLICT ? : THE THRESHOLD OF 
EXTRATERRITORIAL NON-INTERNATIONAL ARMED 
CONFLICTS  
Sasha Radin. In: International law studies Vol. 89, 2013, 
p. 696-743 

This article discusses the application of the laws of war 
to ‘extraterritorial non-international armed conflicts’ 
(ENIACs): conflicts that cross international borders but 
which are not fought between sovereign states.  Exam-
ples include the Israel-Hezbollah conflict, drone strikes, 
and attacks by Al Qaeda in the Arabian Peninsula.  The 
difficulty applying the laws of war to ENIACs is that the 
Geneva Conventions cover only international wars and 
civil wars, while ENIACs occupy a distinct middle ground. 
The author discusses four common approaches to ap-
plying the laws of war to ENIACs: applying laws of inter-
national conflict, applying laws of civil (non-international) 
conflict, creating a third category of conflict, or not sub-
mitting ENIACs to any laws of war.  The author uses the 
customary law established around the Geneva Conven-
tions, especially Common Article 3 on non-international 
conflicts, to advocate applying the laws of non-
international conflicts to ENIACs. The author then fo-

cuses on the significant work that would be required to 
adapt Common Article 3 to extraterritorial conflict.  Two 
major concerns are applying the ICC’s Tadic test for 
defining armed conflicts to situations involving loosely-
structured paramilitary groups; and determining the 
geographic application of the chosen laws of war to 
conflicts spilling across territorial boundaries. [Summary 
by students at the University of Toronto, Faculty of Law 
(IHRP)] 

THE GLOBAL FIGHT AGAINST TERRORISM AND THE 
APPLICATION OF INTERNATIONAL HUMANITARIAN LAW  
Godard Busingye. In: Uganda's paper series on interna-
tional humanitarian law Vol. 1, No. 1, August 2013, p. 
123-134 

The article attempts a conceptual analysis of acts of 
terrorism and then progressively analyses how terrorism 
has been handled over time and lastly ventures into the 
most interesting part of the discussion: the global fight 
against terrorism and whether or not International Hu-
manitarian Law (IHL) applies to this ‘war’. The article 
concludes that overall, terrorism as a concept is a func-
tion of global politics, which prevail in a given political 
environment within States at any given point in time.1 
Global fight against terrorism, therefore, may be handled 
according to the prevailing political environment in a 
State—that determines whether or not those labeled 
terrorist will be handled as common criminals or fighters 
that fall under the ambit of IHL. 

GUANTÁNAMO AND BEYOND : EXCEPTIONAL COURTS AND 
MILITARY COMMISSIONS IN COMPARATIVE PERSPECTIVE  
ed. by Fionnuala Ni Aoláin, Oren Gross. - Cambridge 
[etc.] : Cambridge University Press, 2013. - XXII, 385 p. 

The Military Commissions scheme established by Presi-
dent George W. Bush in November 2001 has garnered 
considerable controversy. In parallel with the detention 
facilities at Guantánamo Bay, Cuba, the creation of 
military courts has focused significant global attention on 
the use of such courts to process and try persons sus-
pected of committing terrorist acts or offenses during 
armed conflict. This book brings together the viewpoints 
of leading scholars and policy makers on the topic of 
exceptional courts and military commissions with a se-
ries of unique contributions setting out the current 'state 
of the field'. The book assesses the relationship be-
tween such courts and other intersecting and overlap-
ping legal arenas including constitutional law, interna-
tional law, international human rights law, and interna-
tional humanitarian law. By examining the comparative 
patterns, similarities and disjunctions arising from the 
use of such courts, this book also analyzes the political 
and legal challenges that the creation and operation of 
exceptional courts produces both within democratic 
states and for the international community. 

GUANTANAMO AND THE END OF HOSTILITIES  
Eric Talbot Jensen. In: Southern Illinois university law 
journal Vol. 37, March 2013, p. 491-512 

Detainees in the War on Terror have been at Guan-
tanamo Bay for over a decade. The justification for 
these detentions has been, at least in part, the on-going 
hostilities in Afghanistan. However, President Obama’s 
announcement in his 2013 State of the Union address 
that “By the end of [2014] our war in Afghanistan will be 
over” may undercut the continuing detention authority 
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for at least some of these Guantanamo detainees. This 
paper analyzes the legal doctrine of release and repatri-
ation in light of President Obama’s announcement and 
concludes that the President’s determination that hostili-
ties have concluded between specific Parties to an 
armed conflict and the corresponding withdrawal of 
troops from the area of conflict creates a presumption 
that detainees from that conflict should be repatriated. 
This presumption may be overcome on an individual 
basis by a finding that released and repatriated fighters 
will return to the battle. 

HANDBOOK ON INTERNATIONAL RULES GOVERNING 
MILITARY OPERATIONS  
ICRC. - Geneva : ICRC, December 2013. - 459 p. 

Modern military operations include combat in armed 
conflict, law enforcement activities, and peace support 
operations. In this increasingly complex environment, it 
is imperative that armed forces incorporate international 
humanitarian law and relevant human rights law into the 
planning and execution of military operations.  This 
Handbook highlights the most important elements of the 
international law governing military operations and plac-
es them in a practical, operational context. It is intended 
to facilitate the law’s application by all armed forces and 
to assist commanders in their task of incorporating that 
law into military strategy, operations and tactics. It is 
therefore a fitting successor to the original Handbook on 
the Law of War for Armed Forces compiled by Frédéric 
de Mulinen and first published by the ICRC over 30 
years ago. 

HEALTH CARE DURING ARMED CONFLICT : A LEGAL SOCIAL 
PERSPECTIVE  
Mohammad Rubaiyat Rahman. - [S.l.] : [s.n.], June 2011. 
- 11 p. 

The essay at the outset makes an endeavour to address 
the nature of health care system and its significance to 
human lives. It delves into analyzing of the impact of 
armed conflict on health care. The essay tries to high-
light the impacts of armed conflict on health care facili-
ties, children, women and the risk of trauma. It address-
es the nature of the law of war and its pivotal role of 
securing human lives from the scourge of armed conflict 
and the direct health assistance of ICRC to get rid of 
human lives from the horrid impacts of conflict. The 
essay addresses the role of non-state actors, govern-
ments and its local mechanism on health care system 
during armed conflict and argues to place them as inde-
feasible components to tackle the breakdown of health 
care during armed conflict. The essay makes an attempt 
to bring forward the facts that need attention to tackle 
the collapse of health care during any conflict situation. 
The essay comes to its conclusion arguing that ensuring 
social equality, cultural and economic right would cease 
to resort to conflict and pave the solution of the health 
care crisis during armed conflict. 

HEALTH CARE IN DANGER : THE RESPONSIBILITIES OF 
HEALTH-CARE PERSONNEL WORKING IN ARMED CONFLICTS 
AND OTHER EMERGENCIES  
ICRC. - Geneva : ICRC, April 2013. - 103 p. 

A guidance document in simple language for health 
personnel, setting out their rights and responsibilities in 
conflict and other situations of violence. One surgeon 
who reviewed the text said: "It's what I wish I'd had in 

my pocket when I first went into the field as a surgeon 
with the ICRC." It explains how responsibilities and 
rights for health personnel can be derived from interna-
tional humanitarian law, human rights law and medical 
ethics. 

HEALTHCARE ON THE BATTLEFIELD : IN SEARCH OF A 
LEGAL AND ETHICAL FRAMEWORK  
Brigit Toebes. In: Journal of international humanitarian 
legal studies Vol. 4, issue 2, 2013, p. 197-219 : tabl. 

During armed conflicts healthcare workers or medical 
personnel often work under extremely difficult and dan-
gerous circumstances. In such situations doctors and 
nurses, hospitals and medical units are at a serious risk 
of being attacked. Medical personnel also face complex 
ethical dilemmas when it comes to the treatment of pa-
tients from all sides of a conflict. This concerns military 
medical personnel in particular: as members of the 
armed forces, they face dilemmas of ‘dual loyalty’ where 
they may have to choose between the interests of their 
employer (the military) and the interests of their patients. 
This contribution looks at these issues from the perspec-
tives of medical ethics, international humanitarian law 
(ihl), and human rights law (hrl). The article argues that 
the standards of medical ethics continue to apply during 
armed conflicts, and that during such situations medical 
ethics, ihl and hrl are mutually reinforcing. The principle 
of ‘medical neutrality’ and the human ‘right to health’ are 
positioned as key norms in this field. The article pre-
sents a normative framework for the delivery of health 
care on the battlefield in the form of a set of commit-
ments for actors involved in the conflict, including the 
belligerent parties and (military) medical personnel. 

THE HIDDEN HISTORIES OF WAR CRIMES TRIALS  
ed. by Kevin Jon Heller and Gerry Simpson. - Oxford : 
Oxford University Press, 2013. - XXV, 463 p. 

Contient notamment : The trial of Peter von Ha-
genbach : reconciling history, historiography and inter-
national criminal law / G. S. Gordon. - A narrative of 
justice and the (re)writing of history : lessons learned 
from World War II French trials / D. Jacobs. - Capital-
ism's victor's justice ? : the hidden stories behind the 
prosecution of industrialists post-WWII / G. Baars. - 
Trying communism through international criminal law ? : 
the experiences of the Hungarian historical justice trials / 
T. Hoffman. - Mass trials and modes of criminal respon-
sibility for international crimes : the case of Ethiopia / F. 
K. Tiba. 

HOW DOES THE INVOLVEMENT OF A MULTINATIONAL 
PEACEKEEPING FORCE AFFECT THE CLASSIFICATION OF A 
SITUATION ?  
Eric David and Ola Engdahl. In: International review of 
the Red Cross Vol. 95, no. 891/892, Autumn/Winter 
2013, p. 659-679 

In this issue of the Review, we invited two experts in 
international humanitarian law (IHL) and multinational 
peace operations – Professor Eric David and Professor 
Ola Engdahl – to debate on the way in which the in-
volvement of a multinational force may affect the classi-
fication of a situation. This question is particularly rele-
vant to establishing whether the situation amounts to an 
armed conflict or not and, if so, whether the conflict is 
international or non-international in nature. This in turn 
will determine the rights and obligations of each party, 
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especially in a context in which multinational forces are 
increasingly likely to participate in the hostilities. 

A HUMAN RIGHTS APPROACH TO HEALTH CARE IN CONFLICT  
Katherine H. A. Footer and Leonard S. Rubenstein. In: 
International review of the Red Cross Vol. 95, no. 889, 
Spring 2013, p. 167-187 

Attacks on and interference with health care services, 
providers, facilities, transports, and patients in situations 
of armed conflict, civil disturbance, and state repression 
pose enormous challenges to health care delivery in 
circumstances where it is most needed. In times of 
armed conflict, international humanitarian law (IHL) 
provides robust protection to health care services, but it 
also contains gaps. Moreover, IHL does not cover situa-
tions where an armed conflict does not exist. This paper 
focuses on the importance of a human rights approach 
to addressing these challenges, relying on the highest 
attainable standard of health as well as to civil and polit-
ical rights. In particular we take the Committee on Eco-
nomic, Social and Cultural Rights General Comment No. 
14 (on Article 12 of the International Covenant on Eco-
nomic, Social and Cultural Rights) as a normative 
framework from which states’ obligations to respect, 
protect and fulfil the right to health across all conflict 
settings can be further developed. 

HUMAN RIGHTS BODIES AND INTERNATIONAL 
HUMANITARIAN LAW : COMMON BUT DIFFERENTIATED 
APPROACHES  
Larissa van den Herik and Helen Duffy. - [Leiden] : Gro-
tius Centre for International Legal Studies : Universiteit 
Leiden, 2014. - 27 p. 

Human rights courts and bodies are increasingly called 
upon to look outwards, beyond the immediate contours 
of their constituent instruments and beyond their own 
jurisprudence. There is a growing call for such bodies to 
have regard to, interpret and in some cases ‘apply’ a 
range of other norms of international law beyond inter-
national human rights law (IHRL). UN imposed sanc-
tions, the assertion of immunities of the state and state 
officials and issues of state responsibility are among the 
contexts in which human rights courts have recently had 
to grapple with generic international law concepts or 
rules from areas of law other than IHRL, often with con-
troversial results. This chapter considers the approach 
of human rights courts and bodies to one such issue of 
interplay that arises with increasing frequency, namely 
the application of international humanitarian law (IHL) 
alongside IHRL in situations of armed conflict. 

HUMAN RIGHTS VIOLATIONS BY PEACEKEEPING FORCES IN 
SOMALIA  
by Richard J. Wilson and Emily Singer Hurvitz. In: Hu-
man rights brief Vol. 21, issue 2, spring 2014, p. 2-8 : 
photogr. 

Widespread sexual violence is occurring throughout 
South-Central Somalia, and the perpetrators of this 
violence are often alleged to be government security 
forces and military personnel from the African Union 
Mission for Somalia (AMISOM). Within Somalia, there is 
little recourse for victims of sexual violence, and human 
rights practitioners are looking to international options as 
alternative venues for seeking justice. This article uses 
the case of peacekeeping troops in Somalia perpetrating 
human rights violations to explore the liability of peace-

keepers and their home states in these situations. It 
assumes, for purposes of analysis here, that due to their 
traditional immunities, the international organizations 
involved in providing the peacekeeping forces are not 
themselves accountable for human rights violations or 
criminal misconduct, but that issue is not explored com-
prehensively in this article. 

HUMAN SECURITIES, INTERNATIONAL LAWS AND NON-STATE 
ACTORS : BRINGING COMPLEXITY BACK IN  
Math Noortmann. - In: Human security and international 
law : the challenge of non-state actors. - Cambridge 
[etc.] : Intersentia, 2014. - p. 13-27 

This chapter critically engages, among other issues, with 
the possible conceptual confusion between human 
rights and human security. The human security dis-
course takes not only international human rights law into 
account, however, but also international humanitarian 
law and international criminal law, branches of interna-
tional law that undeniably impose obligations on non-
State actors (NSAs) given the risks their activities pose. 
In addition, the law regulating the use of force may 
come to play in human security discourse, primarily in 
the context of the international community's possible 
responsibility to protect civilians who are victims of gross 
human rights violations committed by their own govern-
ment. Such use of force may be exercised by NSAs 
such as international organisations and perhaps even 
insurgents. Therefore, this chapter seeks to pack the 
connections between human security, international law 
and NSAs 

HUMAN SECURITY AND INTERNATIONAL LAW : THE 
CHALLENGE OF NON-STATE ACTORS  
Cedric Ryngaert, Math Noortmann (eds.). - Cambridge 
[etc.] : Intersentia, 2014. - XII, 203 p. 

In 1994, the United Nations Development Programme 
(UNDP) coined the term ‘human security’ in the seminal 
UNDP Human Development Report. This report ap-
proached ‘security’ for the first time from a holistic per-
spective: security would no longer be viewed from a 
purely military perspective, but rather it would encapsu-
late economic, food, health, environmental, personal, 
community and political security. Although the concept 
of human security accords a higher status to individual 
than to governmental interests, human security dis-
courses have continually emphasised the central role of 
States as providers of human security. This volume 
challenges this paradigm, and highlights the part played 
by non-state actors in both threatening human security 
and also in rescuing or providing relief to those whose 
human security is endangered. It does so from a legal 
perspective, (international) law being one of the instru-
ments used to realise human security as well as being a 
material source or guiding principle for the formation of 
human security-enhancing policies. In particular, the 
volume critically discusses how various non-state actors, 
such as armed opposition groups, multinational corpora-
tions, private military / security companies, non-
governmental organisations, and national human rights 
institutions, participate in the construction of such poli-
cies, and how they are held legally accountable for their 
adverse impact on human security. 
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HUMANITARIAN ACTION, DEVELOPMENT AND TERRORISM  
Andrej Zwitter. - In: Research handbook on international 
law and terrorism. - Cheltenham ; Northampton : E. 
Elgar, 2014. - p. 315-332 

Terrorism thrives on the suffering of people. Underde-
velopment, unemployment, poor governance, and ab-
sence of the rule of law in combination with grievances 
are among the factors that facilitate the radicalization of 
people and the recruitment of new members to terrorist 
organizations. These conditions are being addressed by 
humanitarian action and development aid through the 
delivery of food, shelter, education, good governance 
training and other elements of a sustainable livelihood 
that people are entitled to under international human 
rights standards. The current aid regime, however, is in 
a classic Catch-22 when it comes to long-term terrorism 
prevention: international obligations require the delivery 
of humanitarian aid to anyone in need without prejudice 
to political affiliation, religion, or parties of a conflict. 
However, counterterrorism norms prohibit, under threat 
of prosecution, the giving of any support to terrorist 
groups, whether it is through material or logistical sup-
port or expert advice. 

HUMANITARIAN LAW AS A SOURCE OF HUMAN RIGHTS LAW  
Gerd Oberleitner. - In: The Oxford handbook of interna-
tional human rights law. - Oxford : Oxford University 
Press, 2013. - p.275-294 

The view that the two legal regimes have evolved 'along 
entirely different and totally separate lines" seems un-
tenable in light of their continuous interaction over time, 
in particular the interaction of the ideas, customs, and 
rules that formed their respective bases. On the other 
hand, although many features of humanitarian law have 
made this legal regime a 'trailblazer' for human rights, 
international humanitarian law is not simply an early 
version of human rights. The two fields have mutually 
influenced each other and continue to interact with each 
other, but there is no linear development from humani-
tarian law to human rights: throughout history, the hu-
manitarian strand of the law of war has helped to inspire 
the idea of human rights, but the emerging concept of 
individual human rights has also affected the law of war. 

THE HUMANITARIAN PROBLEM WITH DRONES  
Frédéric Mégret. In: Utah law review Vol. 2013, no. 5, 
2013, p. 1283-1319 

This article outlines a series of ways in which drones 
have been seen as problematic which it is argued are 
either not specifically humanitarian, or really interested 
in something else such as what the legal framework 
applicable to the “war on terror” should be. Separating 
these very important debates from the humanitarian 
questions that ought to be asked about drones as such 
is crucial if one is to make conceptual headway. The 
author examines the issue of whether there is anything 
that is specific and/or inherent to drones, and address 
the question of whether it is that drones cause unwar-
ranted harm to civilians. He seeks to explain how, re-
gardless of the answer to that complicated question, 
drones are much more likely to be perceived as inflicting 
excessive damage due to their highly discriminatory 
potential but also, crucially, the way in which they max-
imize the safety of the drone operator. If anything, it is 
this aspect that is most specific and novel about drones. 
He argues that this absolute safety of the operator not 

only maximizes states’ ability to minimize collateral harm, 
as has already been observed elsewhere, but also has 
the potential to fundamentally alter the laws of war’s 
tolerance for collateral harm, which was always based 
on the assumption of a tradeoff between harm to the 
attacker and to “enemy civilians.” It is this tradeoff that is 
increasingly at risk of being rendered moot. The author 
finishes with an attempt to contextualize the drone prob-
lem within a larger history of exogenous technological 
shock to international humanitarian law and how it has 
addressed them. Overall, the article is interested not just 
in determining whether drone use may or may not be 
“legal” but also more broadly how it impacts some of the 
moral underpinnings of the laws of war. 

"HUMANITARIAN RIGHTS" : BRIDGING THE DOCTRINAL GAP 
BETWEEN THE PROTECTION OF CIVILIANS AND THE 
RESPONSIBILITY TO PROTECT  
Dan Kuwali. In: Journal of international humanitarian 
legal studies Vol. 4, issue 1, 2013, p. 5-46 

The right to intervene under Article 4(h) of the African 
Union (AU) Constitutive Act and the third pillar of re-
sponsibility to protect (R2P) provides for the possibility 
of using military force to protect civilians from mass 
atrocities. However, both Article 4(h) and R2P do not 
specify how the military can or should use force to pro-
tect civilians. The omission to define how the military 
should use force to protect populations at risk was 
brought to the fore by the implementation of UN Security 
Council Resolution 1973, through which NATO has 
been criticized to have overstepped the Security Council 
mandate. The doctrinal deficit on protecting civilians is 
worsened by legalistic thinking on the normative separa-
tion of human rights and humanitarian law, a division 
driven by their historical roots. Nonetheless, human 
rights violations occur during warfare and humanitarian 
law violations may also be human rights violations. Both 
spheres of law are complimentary and mutually reinforc-
ing and victims do not distinguish whether they have 
suffered human rights or humanitarian law violations. 
What they need is protection. This paper presents a 
‘humanitarian rights’ approach as the symbiotic method-
ology for civilian protection that recognizes the inherent 
dignity and worth of every human being. 

IHL : THE BASICS OF INTERNATIONAL HUMANITARIAN LAW  
ICRC. - Geneva : ICRC, October 2011. - 4 volets 

What is international humanitarian law (IHL)? Why is it 
important? How and who does it protect? Simple and 
concise answers to these and other related questions 
are given in this leaflet, including a brief overview of the 
ICRC's role as the "guardian" of IHL. An ideal first intro-
duction to IHL. 

THE IMMUNITY OF CIVILIANS : A MORAL AND LEGAL STUDY 
OF ATTACKS ON THE CIVILIAN POPULATION  
Eva Küblbeck. In: Journal of international humanitarian 
legal studies Vol. 4, issue 2, 2013, p. 262-295 

The paper purports to consider the question of whether 
it is conceivable that a people, who have been occupied 
and whose rights have been severely violated for sever-
al decades, may legitimately target civilians as a last 
resort. Looking at terrorist attacks, inter alia suicide 
attacks, in the Palestinian- Israeli conflict, this paper 
scrutinizes philosophical and legal attempts to justify the 
deliberate killing of civilians in order to compel the op-
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ponent into changing his politics. The paper draws a 
simplified picture of the historical developments in the 
region and does not provide an exhausting analysis of 
the situation but rather highlights single events in order 
to examine the legal framework against the background 
of the conflict. It intends to raise rather than answer 
questions and aims at making a contribution to this 
complex discussion. Looking at several philosophical 
justifications of terrorism, the paper then turns to the 
issues of self-determination, necessity and self-defence. 
As expected, the discussion reinforces the prohibition to 
target civilians as one of the fundamental principles of 
humanitarian law. However, very interesting aspects 
come into view when investigating the limits of philo-
sophical theories and legal standards regarding the 
question of last resort. 

L'IMPLICATION DES SOCIÉTÉS MILITAIRES PRIVÉES DANS 
LES CONFLITS ARMÉS CONTEMPORAINS ET LE DROIT 
INTERNATIONAL HUMANITAIRE  
Mamadou Hébié. - In: Permanence et mutation du droit 
des conflits armés. - Bruxelles : Bruylant, 2013. - p. 251-
301 

Sans confondre les genres, l'air et l'espace ayant cha-
cun des caractéristiques propres, leur intégration gran-
dissante dans les conflits armés impose de les confron-
ter aux principes qui gouvernent la conduite des hostili-
tés. Ces normes sont issues de développements qui ont 
débuté à une époque se situant, technologiquement 
parlant, à des années-lumières de la nôtre. Il s'agit alors 
de mettre en parallèle les progressions techniques des 
deux espaces considérés et les développements du 
droit, pour dresser un tableau global de la place de l'air 
et de l'espace dans le conflit armé et dans son cadre 
juridique (section I). Postuler la permanence des normes 
dans un contexte de mutation des caractéristiques em-
piriques de la guerre n'empêche néanmoins pas les 
difficultés qui naissent dès que les règles ont à passer le 
test de l'application concrète. Il est alors primordial d'en-
visager le droit dans les contextes nouveaux auquel il se 
trouve confronté afin d'évaluer la pertinence de ses 
normes (section II). 

LES IMPLICATIONS DES OBLIGATIONS DE NON-
RECONNAISSANCE ET DE NON-ASSISTANCE AU MAINTIEN DE 
LA SITUATION ILLICITE ISSUE DE LA POLITIQUE DE 
COLONISATION D'ISRAËL POUR LES ETATS TIERS  
par Isabelle Moulier. In: Revue belge de droit internatio-
nal = Belgian review of international law = Belgisch 
tijdschrift voor internationaal recht Vol. 46, 2013-2, p. 
490-512 

Cette contribution analyse la portée et certaines implica-
tions des obligations internationales des Etats tiers, en 
liaison avec l'illégalité découlant de la politique de colo-
nisation d'Israël. Une lecture croisée des obligations de 
non-reconnaissance et de non-assistance, envisagées 
et interprétées à travers le prisme de l'obligation de faire 
respecter le droit international humanitaire, révèle à cet 
égard toute la densité normative des obligations interna-
tionales des Etats tiers. Ce faisant, les obligations inter-
nationales des Etats tiers sont susceptibles de renforcer 
la mise en oeuvre de la responsabilité juridique des 
entreprises et de leurs dirigeants, pour les activités éco-
nomiques qu'elles déploient dans les colonies de peu-
plement, au titre de l'obligation des Etats de faire res-
pecter le droit international humanitaire. 

INCAPACITATING CHEMICALS : RISK TO THE PURPOSE AND 
OBJECTIVES OF THE CHEMICAL WEAPONS CONVENTION ?  
Ladislav Streda, Jirí Patocka. In: Kontakt Vol. 16, Issue 
1, March 2014, p. e57–e63 

Current trends in the use of military force are influenced 
by the tendency to minimalize casualties and material 
losses. As a result, from the beginning of the 1990s, a 
new category of weapons appeared; the so-called "non-
lethal" weapons, which are able temporarily to disable 
personnel from combat action (preferably without per-
manent consequences to their health, to the operation of 
other non-destructive combat material, or to their tactical 
and technical characteristics), and to protect the envi-
ronment without limiting desired negative consequences 
to the enemy's national economy. However recent doc-
uments of the Organisation for the Prohibition of Chemi-
cal Weapons consider the term "non-lethal chemical 
weapons" inappropriate and do not recommend its use 
in connection with international conventions. Therefore 
these chemicals are classified as "less-than-lethal", 
"less-lethal" or "temporarily incapacitatiting agents" by 
law experts. NATO defines an incapacitatiting chemical 
as "A chemical agent which produces temporarily disa-
bling conditions which (unlike those caused by riot con-
trol agents) can be physical or mental and persist for 
hours or days after exposure to the agent has ceased. 
Medical treatment, while not usually required, facilitates 
a more rapid recovery". The Chemical Weapons Con-
vention includes a comprehensive definition of toxic 
chemicals which covers all types of lethal and incapaci-
tating ("non-lethal") chemicals, but the term "incapacitat-
ing chemicals" is neither defined in the Chemical Weap-
ons Convention nor otherwise used. There are a lot of 
potentially exploitable agents which could be placed in 
this group of chemicals and new agents continue to 
emerge. 

INCLUSION OF REFUGEES FROM ARMED CONFLICT : 
COMBATANTS AND EX-COMBATANTS  
Eric Fripp. - In: Refuge from inhumanity ? : war refugees 
and international humanitarian law. - Leiden ; Boston : 
Brill Nijhoff, 2014. - p. 128-154 

Eric Fripp argues that the use of IHL as a complement to 
HRL in determining the protective ambit of Article 1A(2) 
of the Refugee Convention is true to the general rules of 
treaty interpretation, and that reference to IHL is valua-
ble in assessing refugee claims made against a back-
ground of armed conflict. The thrust of his chapter is 
devoted to examining the interesting question of how 
IHL might be relevant to determining claims for refugee 
status under the Refugee Convention by those who 
cannot be considered as civilians. His analysis is di-
rected towards the situation of persons who remain 
combatants, as well as those who are no longer com-
batants (ex-combatants), and encompasses considera-
tion of claims by those who were children when they 
fought (child soldiers). 

L'INDÉROGEABILITÉ AU SERVICE DE LA DÉFENSE DE LA 
DIGNITÉ HUMAINE  
Delphine Olivia Hayim. - In: Le concept d'indérogeabilité 
en droit international : une analyse fonctionnelle des 
normes indérogeables : entre unité et contingence. - 
Saarbrücken : Presses Académiques Francophones, 
2014. - p. 210-546 
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Le concept d’indérogeabilité, bien que d'usage fréquent 
dans le discours juridique, n’a été que rarement exami-
né de manière rigoureuse. Les normes, qui ne souffrent 
d'aucune dérogation, se retrouvent pourtant dans divers 
domaines du droit international. Cet ouvrage se fonde 
sur l’étude de trois espaces normatifs dans lesquels 
cette catégorie semble jouer un rôle central: le jus co-
gens, les droits humains et finalement, le droit onusien. 
L’hypothèse initiale est que le droit remplit, au sein de 
l’ordre international, des fonctions tant juridiques, sys-
témiques qu'axiologiques, d’où le choix d’adopter une 
perspective fonctionnelle. Ce chapitre aborde l'indéro-
geabilité telle qu'elle existe et se déploie dans le do-
maine des droits humains, aussi bien en temps de paix 
que de guerre : droits de l'homme indérogeables, droit 
international humanitaire comme une branche indéro-
geable ne résonnent pas comme des slogans inédits. 
Une assimilation presque automatique est réalisée entre 
ces ensembles du droit international et le jus cogens, 
participant encore plus à la confusion entre indérogeabi-
lité et impérativité. Il s'agira de saisir la spécificité de 
l'indérogeabilité quand elle est évoquée en lien avec la 
question de la protection internationale des droits hu-
mains et des libertés fondamentales. Cette indérogeabi-
lité doit aussi remplir un certain nombre de fonctions et il 
faudra confirmer ou infirmer la présence des similitudes 
fonctionnelles entre cette dimension précise de l'indéro-
geabilité et celle attachée au jus cogens. 

THE INDIVIDUALIZATION OF WAR : FROM WAR TO POLICING 
IN THE REGULATION OF ARMED CONFLICTS  
Gabriella Blum. - In: Law and war. - Stanford : Stanford 
law books, 2014. - p. 48-83 

In this essay, the author argues that the "humanization 
of international humanitarian law" marks a shift from 
collectivism toward cosmopolitan individualism in the 
regulation of wartime conduct. In other words, wartime 
regulation has evolved from a predominantly state-
oriented set of obligations - which viewed war as an 
intercollective effort - to a more individual-focused re-
gime; and consequently, these wartime obligations are 
owed not only to other parties to the conflict but, at least 
in aspiration, to the entire international community. The 
author demonstrates how various contemporary debates 
over particular doctrines and practices of war both re-
flect and refract the overarching question of the collec-
tive or individualized nature of war. Among these de-
bates are the distinction between the jus ad bellum and 
the jus in bello; the application of the principle of propor-
tionality in the jus in bello; the project of international 
criminal law; reparations to victims of war ; and deten-
tion of terrorists. By framing these issues as implicating 
the indvidual or collective nature of war, the tradeoffs 
that exist between a cosmopolitan or national view of 
war are highlighted. 

THE INTERACTION BETWEEN DOMESTIC LAW AND 
INTERNATIONAL HUMANITARIAN LAW AT THE 
EXTRAORDINARY CHAMBERS IN THE COURTS OF 
CAMBODIA  
Patricia Hobbs. - In: Applying international humanitarian 
law in judicial and quasi-judicial bodies : international 
and domestic aspects. - The Hague : Asser Press, 2014. 
- p. 289-314 

This chapter focuses on the law applied by the Extraor-
dinary Chambers in the Courts of Cambodia (ECCC) to 
deal with the violations of humanitarian law that took 

place in Cambodia during the Khmer Rouge regime. 
After a survey of the events that characterised one of 
the most despicable periods of human rights and hu-
manitarian law violations, the discussion will focus on 
the particular nature of the Chambers, as they constitute 
a hybrid tribunal rather than a pure international criminal 
tribunal in the shape of the ad hoc tribunals for Rwanda 
and the former Yugoslavia. The desire to bring stand-
ards and norms of international criminal justice within 
the Cambodia’s judicial structure is evidence of Cambo-
dia’s twofold intent: first of all, to bring justice to the 
victims of the atrocities committed by the Khmer Rouge 
regime; secondly, to ensure that the ECCC’s decisions 
are firmly rooted in the principles of international criminal 
justice, especially the legality principle. The importance 
of this approach cannot be underestimated, as Cambo-
dia strives to deal with accountability and to avoid the 
pitfalls of the previous ad hoc tribunals. The discussion 
will then turn towards an analysis of the laws applicable 
by the ECCC, looking at particular examples to evaluate 
how the Chambers have used domestic laws, either to 
provide a better interpretation of a particular issue or to 
enable them to extend criminal liability in the light of 
current developments. Nonetheless, it will be seen that 
the Chambers decisions are guided by an elements of 
foreseeability in order to ensure compliance with the 
legality principle. 

THE INTERACTION BETWEEN INTERNATIONAL HUMAN 
RIGHTS LAW AND INTERNATIONAL HUMANITARIAN LAW : 
SEEKING THE MOST EFFECTIVE PROTECTION FOR CIVILIANS 
IN NON-INTERNATIONAL ARMED CONFLICTS  
Hannah Matthews. In: The international journal of hu-
man rights Vol. 17, issue 5-6, p. 633-645 

International human rights law and international humani-
tarian law, of which Common Article 3 and Additional 
Protocol II are applicable in non-international armed 
conflicts, at first glance seem two separate bodies of law 
with contradicting foundations and provisions. However, 
this article explores the similarities between the two, 
demonstrating their shared philosophical underpinnings 
and purpose of protecting people's rights despite the 
varying contexts within which they apply. Through study-
ing the application of the two bodies of law in varying 
jurisdictions, this article concludes that far from an ei-
ther/or choice, the best way to ensure the protection of 
those who find themselves the victims of non-
international armed conflicts is to use the two bodies of 
law together so that they complement and strengthen 
each other. 

THE INTERACTION OF THE INTERNATIONAL TERRORISM 
SUPPRESSION REGIME AND IHL IN DOMESTIC CRIMINAL 
PROSECUTIONS : THE UK EXPERIENCE  
Kimberley N. Trapp. - In: Applying international humani-
tarian law in judicial and quasi-judicial bodies : interna-
tional and domestic aspects. - The Hague : Asser Press, 
2014. - p. 165-182 

This chapter explores the interaction between terrorism 
suppression and international humanitarian law in the 
context of domestic terrorism prosecutions. The chapter 
sketches the relevant terrorism suppression treaty re-
gime and explores the possible interpretations, which 
should be given to regime interaction clauses therein. In 
particular, this chapter argues that the interaction be-
tween terrorism suppression and international humani-
tarian law dictated by treaty results in both a floor and a 
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ceiling on the exercise of domestic criminal jurisdiction—
creating international law limitations on the right of State 
Parties to criminalise acts of war as 'terrorism'. 

INTERNAL (NON-INTERNATIONAL) ARMED CONFLICT  
Eric David. - In: The Oxford handbook of international 
law in armed conflict. - Oxford : Oxford University Press, 
2014. - p. 353-362 

The quantitative development of norms applicable to 
internal armed conflicts was confirmed in the recent 
ICRC Study on Customary International Humanitarian 
Law (2005), that shows that among the 161 rules con-
tained in the study, at least 137 (and perhaps even 144 
rules) are applicable to both non-international and inter-
national armed conflicts. This chapter briefly examines 
the variety and complexity of IHL rules applicable to 
non-international armed conflicts (NIACs), and then turn 
to the criteria for identifying the existence of a non-
international armed conflict. 

THE INTERNATIONAL COMMISSION OF INQUIRY ON DARFUR 
AND THE APPLICATION OF INTERNATIONAL HUMANITARIAN 
NORMS  
Makane Moïse Mbengue and Brian McGarry. - In: Apply-
ing international humanitarian law in judicial and quasi-
judicial bodies : international and domestic aspects. - 
The Hague : Asser Press, 2014. - p. 451-478 

Although the UN International Commission of Inquiry on 
Darfur found copious violations of human rights law and 
humanitarian law in the Sudan, it determined that there 
had been no specific intent to commit genocide. This 
chapter analyzes several related facets of the Commis-
sion’s findings, both on their own merits and in compari-
son to the case law of the International Court of Justice, 
the International Criminal Court, and ad hoc criminal 
tribunals. These include the use of subjective criteria to 
classify victims as a protected people under the Geno-
cide Convention, the relationship between considera-
tions of motive and the dolus specialis, the attribution of 
paramilitary activities to the State in the absence of a 
clear governmental policy of genocide, and the value of 
distinctions between genocide and other atrocities such 
as ethnic cleansing. The authors ultimately connect 
inconsistent aspects of the Commission’s reasoning on 
the genocide question to its stipulation that it is “not a 
judicial body,” a very restrictive understanding of its role 
that limited cohesion with the standards of other legal 
bodies involved in the ongoing crisis. 

THE INTERNATIONAL COMMITTEE OF THE RED CROSS'S 
(ICRC'S) CONFIDENTIAL APPROACH : SPECIFIC MEANS 
EMPLOYED BY THE ICRC TO ENSURE RESPECT FOR THE 
LAW BY STATE AND NON-STATE AUTHORITIES : POLICY 
DOCUMENT  
ICRC. In: International review of the Red Cross Vol. 94, 
no. 887, Autumn 2012, p. 1135-1144 

This policy document governs the use of confidential 
information pertaining to the very essence of the ICRC’s 
mission, i.e. to ensure respect for international humani-
tarian law and other fundamental rules. The confidential 
approach is never to be construed as a line of conduct 
allowing violations to be committed with impunity; rather, 
it serves to create a space for dialogue with the authori-
ties about observations independently established by 
the ICRC, within which the ICRC endeavours to per-
suade them to fulfil their obligations. 

INTERNATIONAL CONFERENCE ON MILITARY JURISDICTION : 
CONFERENCE PROCEEDINGS = CONFÉRENCE 
INTERNATIONALE SUR LA JURIDICTION MILITAIRE : TEXTES 
DE LA CONFÉRENCE  
Société internationale de droit militaire et de droit de la 
guerre ; Stanislas Horvat, Ilja Van Hespen, Veerle Van 
Gijsegem (eds.). - Bruxelles : Société internationale de 
droit militaire et de droit de la guerre, 2013. - 522 p. 

In 2001 the "seminar on military jurisdiction" was held in 
Rhodes, gathering 125 participants from 45 countries 
and making a synthesis of 38 national reports about the 
theme. Ten years later, the International Society sent a 
vast questionnaire to its national groups and to the min-
istries of Defence and of Justice of numerous countries, 
a total of 77. Nearly all the answering countries (25) had 
reforms of the military justice system since the 2001 
seminar, mainly with regard to the criminal procedure 
and this mostly to make it compatible with human rights 
law or the Covenant on Political and Civil Rights. Some 
countries- such as Belgium - abolished their military 
courts. At this moment there is discussion in certain 
countries about possible reforms. After the fundamental 
institutional reforms in Tunisia after the change of gov-
ernment, the whole judicial system has been modified. 
Discussions in Australia deal with independence and 
impartiality of military courts. France is considering mod-
ifying wartime legislation and the abolishment of the 
Tribunal des Armies (dealing with offences committed by 
French military during operations abroad). In Ireland 
amendments are on their way. Kenya is changing its 
legislation on armed forces in order to make it compati-
ble with its constitution. It is also quite clear that the 
Salduz case of the European Court for Human Rights 
will result in substantial changes for the countries bound 
by the European Convention with regard to the inquiry 
regarding military aspects and that new reforms of (mili-
tary) judicial systems will be necessary. 

THE INTERNATIONAL CONFERENCE ON THE GREAT LAKES 
REGION (ICGLR) AND THE IMPLEMENTATION OF 
INTERNATIONAL HUMANITARIAN LAW (IHL) IN THE GREAT 
LAKES REGION  
Kasaija Phillip Apuuli. In: Uganda's paper series on 
international humanitarian law Vol. 1, No. 1, August 
2013, p. 49-70 

In recognition of the dire conflict situation in the GLR, 
the United Nations (UN), during the second half of the 
1990s proposed the establishment of the International 
Conference on the GLR (ICGLR) in order to “develop a 
regional approach to conflict resolution.” This paper, 
using the examples of Eastern DRC and Darfur Sudan, 
discusses the efforts of the ICGLR to implement Interna-
tional Humanitarian Law (IHL) in the Great Lakes Re-
gion. The region is awash with individuals, national ar-
mies and non-state armed groups (NSAGs) who contin-
ue to pose a threat to the security of the region including 
violating the most basic principles of IHL. Generally, the 
paper concludes by noting that whilst the ICGLR has 
developed mechanisms on paper which try to promote 
IHL, nevertheless, practically the organisation has made 
small strides in the implementation of IHL. Some mem-
ber states of the ICGLR have developed measures es-
pecially in the area of illegal exploitation of natural re-
sources that aim at regulating the extraction and export 
of some minerals in the region. Suffice it to note that, the 
extraction has been characterised by horrendous IHL 
infractions. The paper sequentially first presents a short 
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history of the ICGLR. The next section describes the 
Pact on Security Stability and Development in the GLR 
and the mechanism of its implementation. The next 
section analyses the implementation of IHL by the 
ICGLR by looking at its work since it was established in 
2006. Specifically, the paper draws on the examples of 
the continued IHL violations in Eastern DRC and Darfur 
Sudan. The paper ends with a conclusion. 

THE INTERNATIONAL CRIMES DIVISION OF UGANDA AND 
REPARATIONS FOR VICTIMS OF SEXUAL VIOLENCE IN 
NORTHER UGANDA  
Veronica Nakijoba. In: Uganda's paper series on inter-
national humanitarian law Vol. 1, No. 1, August 2013, p. 
31-48 

This article is an attempt to explore whether the estab-
lishment of the International Crimes Division (ICD) in the 
High Court of Uganda will lead to any meaningful repa-
rations packages for victims of sexual crimes Committed 
during armed conflict (hereafter referred to as war sexu-
al crimes) between the Ugandan Government and the 
Lord’s Resistance Army (LRA) in Northern Uganda. The 
paper examines the different challenges at various lev-
els that is to say: societal level factors, gaps in the do-
mestic justice system and structural gaps in international 
criminal law and the ICC which may impact on the oper-
ations of the ICD in the prosecution of war sexual crimes. 
The main policy argument arising from the discussion in 
this paper is that it is imperative that the Government of 
Uganda invests more resources in the Justice, Law and 
Order Sector (JLOS) to facilitate the ICD expedite justice 
to the survivors of war sexual crimes since the opera-
tions of the ICD are highly influenced by the level of 
effectiveness of the services offered by other key JLOS 
institutions. 

INTERNATIONAL CRIMINAL LAW  
Beth Van Schaack with the assistance of Kelly Madi-
gan ; guest ed. : Cécile Aptel. - [Atlanta] : Emory Univer-
sity School of Law, International Humanitarian Law Clin-
ic ; [Washington] : ICRC, Regional Delegation for United 
States and Canada, 2012. - 78 p. 

This supplement is designed to provide material for one 
to three class periods depending on how in depth 
IHL/war crimes are covered in the course. Students are 
quite engaged with this topic in light of the United States’ 
protracted involvement in overseas military engage-
ments. This document includes both supplemental read-
ing materials for distribution to students and teacher’s 
manual commentary, merged together into one compre-
hensive supplement. The supplement is divided into four 
main substantive chapters on IHL, selected for their 
relevance to International Criminal Law (ICL). Each 
chapter contains 1) materials for distribution to students, 
including an introduction to the main IHL concepts; cas-
es and primary source materials; and notes and ques-
tions for discussion; and 2) materials for professors, 
including general commentary at the beginning of each 
chapter and suggested answers and comments for dis-
cussion in response to the questions. For purposes of 
clarity, sections in italics are the teacher’s manual com-
mentary (with the exception of a few excerpted materials 
contained within those sections that are in regular type 
for accuracy purposes); sections in regular type are the 
student reading materials. 

 

INTERNATIONAL CRIMINAL LAW : STUDENT MATERIALS  
Beth Van Schaack with the assistance of Kelly Madi-
gan ; guest ed. : Cécile Aptel. - [Atlanta] : Emory Univer-
sity School of Law, International Humanitarian Law Clin-
ic ; [Washington] : ICRC, Regional Delegation for United 
States and Canada, 2012. - 51 p. 

This is a teaching supplement on the interface of inter-
national humanitarian law (IHL) and international crimi-
nal law (ICL). It is designed for use primarily in a course 
on ICL, but could also be assigned in an IHL course as 
well. It is part of a series being generated by the Emory 
International Humanitarian Law Clinic and the Interna-
tional Committee of the Red Cross to enable the teach-
ing of the law of armed conflict in other substantive 
courses. 

INTERNATIONAL CRIMINAL LAW WITH ASIAN 
CHARACTERISTICS ?  
Simon Chesterman. - [S.l.] : National University of Sin-
gapore, Faculty of Law, April 2014. - 41 p. 

The history of international criminal law typically effaces 
Asian experience of the topic. This is partly because 
incidents such as the Tokyo Trial disclose racial and 
colonial biases that are now seen as embarrassing. Yet 
failing to engage with Asian experience also impover-
ishes our understanding of the possibilities and limita-
tions of international criminal law. In particular, pragmat-
ic adaptation of "universal" principles in various Asian 
jurisdictions offers a helpful lens through which to view 
the inherent tension between legitimacy and effective-
ness in international criminal trials: the desire for legiti-
macy that goes beyond a state whose leaders may have 
engaged in unspeakable acts; the need for effectiveness 
at the local level if any resolution of a conflict is to be 
enduring. A more nuanced understanding may also help 
explain an apparent paradox: despite having a long 
tradition of restrictions on the conduct of hostilities, 
Asian states today are twice as unlikely to have accept-
ed the jurisdiction of the International Criminal Court 
when compared with any other region. 

INTERNATIONAL FAIR TRIAL GUARANTEES  
David Weissbrodt. - In: The Oxford handbook of interna-
tional law in armed conflict. - Oxford : Oxford University 
Press, 2014. - p. 410-440 

The right to a fair trial is a fundamental human right. It 
ensures that no one is deprived of liberty without due 
process of law. The use of military commissions by the 
United States for the trial of ‘unprivileged enemy bellig-
erents’ has initiated a new debate over the scope and 
meaning of fair trial guarantees, particularly during peri-
ods of armed conflict. The main purpose of this chapter 
is to chart the basic contours of fair trial guarantees as 
articulated in international humanitarian law (IHL) and 
international human rights law (IHRL). It first identifies 
the principal treaty provisions that guarantee the right to 
a fair trial during armed conflict; then it explores the 
concept of a "regularly constituted court" a vital element 
in fair trial guarantees, to move to examine the actual 
content of the fair trial guarantees as expressed in trea-
ties and other instruments of international law. Finally, it 
explores how the normative standards of the fair trial 
guarantees apply in the practice of military commissions. 
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INTERNATIONAL HUMAN RIGHTS LAW IN TIME OF ARMED 
CONFLICT  
Derek Jinks. - In: The Oxford handbook of international 
law in armed conflict. - Oxford : Oxford University Press, 
2014. - p. 656-674 

The Geneva Conventions of 1949 govern automatically 
warfare as well as international and non-international 
armed conflicts. The applicability of the ‘law of war’ was 
previously delimited by formal acts of state such as a 
declaration of war or a formal ‘recognition of belligeren-
cy’, a formalistic approach that was significantly revised 
by the Geneva Conventions. This chapter examines the 
relationship between IHL and international human rights 
law (IHRL). It first discusses the nature of the ‘armed 
conflict’ inquiry and considers IHL as lex specialis dis-
placing or qualifying the application of IHRL. It then 
outlines three fundamental respects in which the lex 
specialis claim misconstrues or distorts IHL: IHL and 
affirmative authorization, ‘armed conflict’ as determinant 
of regime boundaries, and reciprocity and humanitarian 
protection as inducement for compliance. It argues that 
the very notion of competing legal frameworks is incom-
patible not only with the text, structure, and history of the 
Geneva Conventions, but also with the institutional and 
behavioral foundations of contemporary IHL. 

INTERNATIONAL HUMANITARIAN LAW AND RAISON D'ÉTAT : 
THE BALANCE SHEET OF KAZAKHSTAN'S RATIFICATION OF 
THE GENEVA CONVENTION ON REFUGEES  
Alex Danilovich, Sabina Insebayeva. In: International 
journal of refugee law Vol. 26, issue 1, March 2014, p. 
112-129 

Post-soviet countries have been eager to accede to 
international humanitarian law while quite reluctant to 
honour the resulting obligations. The home to thousands 
of asylum seekers from neighbouring countries, Ka-
zakhstan ratified the Geneva Convention on refugees in 
1998. However, the Kazakhstani government regularly 
flouts its important provisions by denying bone fide asy-
lum seekers refugee status and by sending applicants 
back to countries where they may face imprisonment, 
torture, and execution. This article is an attempt to ex-
plain why Kazakhstan does not always honour its obli-
gations under international humanitarian law. It argues 
that maintaining good relations with influential neigh-
bours from where refugees originate takes precedence 
over Kazakhstan’s obligations under the Geneva Con-
vention. Various empirical data are used to test this 
assumption, such as statistics on numbers of applicants 
extradited from Kazakhstan compiled by Amnesty Inter-
national and Human Rights Watch, and qualitative data 
generated through in-depth interviews with UNHCR 
protection officers posted in the country. The time frame 
examined is the period between 1999, the year Kazakh-
stan ratified the Geneva Convention relating the Status 
of Refugees, and 2012. The analysis seems to uphold 
the assumption that Kazakhstan’s raison d’état and 
resulting foreign policy priorities undermine its obliga-
tions under international humanitarian law. 

INTERNATIONAL HUMANITARIAN LAW AND THE CHALLENGE 
OF COMBATANT STATUS  
Jonathan Crowe. In: International law annual Vol. 2, 
2014, p. 17-22 

International humanitarian law faces a range of ongoing 
challenges. These include the challenges posed by new 

and emerging types of weapons, the changing face of 
armed conflict and the political dynamics of the interna-
tional community. This article focuses on the challenges 
these kinds of issues can pose for one of the most fun-
damental principles of international humanitarian law: 
namely, the principle of distinction. International humani-
tarian law encourages a clear and reliable division be-
tween combatants and non-combatants. The principle of 
distinction requires combatants to distinguish at all times 
between military targets and civilian objects and stipu-
lates that only military targets may be the object of at-
tack. This is arguably the most important principle of the 
whole law of armed conflict. The principle is undermined 
if attacking forces cannot readily distinguish combatants 
from other parties. 

INTERNATIONAL HUMANITARIAN LAW AND THE ISRAELI 
SUPREME COURT  
Aharon Barak. In: Israel law review Vol. 47, issue 2, July 
2014, p. 181-189 

In contrast with most other municipal courts in the world, 
the Israeli Supreme Court routinely decides cases 
based on international humanitarian law (IHL). Since the 
Six Day War in 1967, both the state and the Supreme 
Court have agreed that the Court has jurisdiction to 
decide humanitarian issues that come before it from 
territory held under belligerent occupation. The Court 
has indeed done so in issues ranging from land seizures 
to targeted killings, ruling on the basis of the relevant 
IHL. The Court has been criticised for its judgments, 
both from the right wing of the political spectrum, who 
see it as interfering with military matters, and from the 
left, who see it as granting legitimacy to occupation. In 
this article, I briefly describe the development, both his-
torical and legal, of IHL in the Israeli Supreme Court, the 
criticism of the way the law is applied by the Court, and 
finally the importance of the fundamental concepts of 
human dignity and proportionality to IHL decisions. 

INTERNATIONAL HUMANITARIAN LAW, ICRC AND ISRAEL'S 
STATUS IN THE TERRITORIES  
Alan Baker. In: International review of the Red Cross Vol. 
94, no. 888, Winter 2012, p. 1511-1521 

This article discusses contentions voiced by ICRC Pres-
ident Maurer in a speech on ‘Challenges to humanitari-
an action in contemporary conflicts: Israel, the Middle 
East and beyond’, developed in the form of the article in 
this issue of the International Review of the Red Cross.  
It discusses challenges to international humanitarian law 
in situations where one party violates humanitarian 
norms, and questions some ICRC contentions and as-
sumptions regarding the status of the West Bank territo-
ries, the status of Israel-Palestinian agreements, the 
status of the Gaza Strip, the concept of ‘occupation’, 
Israel’s settlement policy, Israel’s separation barrier, 
East Jerusalem, and concludes with a discussion of 
ICRC policies of confidentiality, as opposed to public 
engagement. 

INTERNATIONAL HUMANITARIAN LAW (IHL) AND THE USE OF 
UNMANNED AERIAL VEHICLES (UAV'S) (DRONES) AS A 
MEANS OF WARFARE AGAINST ARMED GROUPS IN AFRICA  
Kasaija Phillip Apuuli. In: Uganda's paper series on 
international humanitarian law Vol. 1, No. 1, August 
2013, p. 109-122 
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The current move to deploy the UAVs in eastern Demo-
cratic Republic of Congo (DRC) has been occasioned by 
the raise of the M23 rebels, who beginning in April 2012, 
began taking large swathes of territory in the area. 
Rwanda and Uganda have been accused of helping the 
rebels logistically and politically. Thus the UAVs are 
supposed to monitor the common borders between 
eastern DRC, Rwanda and Uganda. When used in situ-
ations of armed conflict (whether international or nonin-
ternational), UAVs raise serious issues in IHL. This pa-
per discusses the implications of the use of UAVs 
against non-state armed groups (NSAGs) in Africa, 
especially the implications on the IHL principles of dis-
tinction, proportionality and prohibitions of perfidy 
among others. The use of UAVs against NSAGs pre-
supposes that there is an armed conflict between the 
groups and those deploying the UAVs. But the question 
is: Does an armed conflict, triggering the application of 
jus in bello requirements exist between the NSAGs and 
the states deploying the UAVs? It is only if this question 
is answered in the affirmative that the use of armed 
UAVs raises IHL issues. 

INTERNATIONAL HUMANITARIAN LAW IN CIVIL WAR  
Emily Hencken Ritter. - In: Routledge handbook of civil 
wars. - London ; New York : Routledge, 2014. - p. 323-
333 

This chapter presents a summary of prevailing legal and 
social science scholarship on the application of IHL to 
the context of civil war. After a brief description of the 
obligations states have to IHL in international conflict, it 
identifies the differences and the difficulties of applying 
these international obligations to non-state parties en-
gaged in conflict and even states parties faced with 
short-term incentives to violate their obligations. The 
primary mechanism by which compliance with IHL is 
enforced in international conflict - the threat of reciprocal 
violations that would impact one's own forces in the 
future - does no hold much sway in internal conflicts, 
which have explicit inentives to target those outside of 
the main parties and are short term in nature. IHL thus 
relies on new international institutions like the Interna-
tional Criminal Court to prosecute and deter major war 
crimes that would occur in civil wars - which also suffer 
from enforcement problems in their institutional infancy. 
This chapter argues that the nature of civil war under-
mines the efficient application, and thus practice, of 
international humanitarian obligations in non-
international armed conflict. 

INTERNATIONAL HUMANITARIAN LAW IN INDIAN COURTS : 
APPLICATION, MISAPPLICATION AND NON-APPLICATION  
Chintan Chandrachud. - In: Applying international hu-
manitarian law in judicial and quasi-judicial bodies : 
international and domestic aspects. - The Hague : Asser 
Press, 2014. - p. 389-413 

This chapter seeks to provide an analytical snapshot of 
international humanitarian law in the Supreme Court and 
High Courts in India. The bulk of the chapter is dedicat-
ed to an analysis of the application of international hu-
manitarian law norms in post-independence judicial 
decisions. The case law has been categorised into four 
broad themes: occupation and annexation of territory; 
prisoners of war; terrorism and the war on terror; and the 
meaning of aggression. The chapter also critically anal-
yses cases in which Indian courts have failed to appre-
ciate the nuances of, and thereby misapplied, interna-

tional humanitarian law. Finally, a few cases where Indi-
an courts conspicuously omitted to cite international 
humanitarian law, where they could have done so, are 
briefly discussed. 

INTERNATIONAL HUMANITARIAN LAW IN THE MARITIME 
CONTEXT : CONFLICT CHARACTERIZATION IN JUDICIAL AND 
QUASI-JUDICIAL CONTEXTS  
Rob McLaughlin and Dale Stephens. - In: Applying in-
ternational humanitarian law in judicial and quasi-judicial 
bodies : international and domestic aspects. - The 
Hague : Asser Press, 2014. - p. 103-132 

The development and application of modern internation-
al humanitarian law to the maritime environment has a 
considerably long pedigree, going back at least to the 
nineteenth century. The invocation of this body of law is 
frequent and is applied in highly calibrated ways by 
numerous States, particularly in recent times and espe-
cially by those States possessing ‘blue water’ Navies. 
Notwithstanding this considerable practice, international 
Judicial bodies such as the ICJ have been extremely 
resistant to exploring, applying or even opining on this 
volume of law, even in cases where such issues are 
squarely presented. It is unclear why this is so, especial-
ly given the recent growth of jurisprudence and scholar-
ship on IHL in the land context. This article explores the 
opportunities presented to the ICJ to deal with this body 
of law and compares this nugatory experience with the 
role of quasi-judicial bodies that were commissioned in 
the wake of the ‘Flotilla incident of 10 May 2010’ where 
there was deep attention paid to issue of maritime IHL. 
The various Commissions of Inquiry in that instance 
were compelled to tackle key IHL issues in the maritime 
context and provided a valuable insight into the interpre-
tation of this law, even if the outcomes reached resulted 
in widely divergent trajectories of reasoning. It is likely 
that this experience will provide fertile ground for inter-
national judicial machinery to draw upon in years to 
come. The analysis will encompass the issue of charac-
terization of conflict, the challenges associated with 
particular problems of the law of blockade, the use of 
force, international human rights and the law-policy 
interface. It will also examine the methodologies em-
ployed and will touch on the nature of the liberal promise 
of invoking law to regulate violence in armed conflict. 

INTERNATIONAL HUMANITARIAN LAW INTEROPERABILITY IN 
MULTINATIONAL OPERATIONS  
Marten Zwanenburg. In: International review of the Red 
Cross Vol. 95, no. 891/892, Autumn/Winter 2013, p. 
681-705 

This article describes some of the challenges raised by 
multinational operations for the application of interna-
tional humanitarian law. Such challenges are the result 
of different levels of ratification of treaties, divergent 
interpretations of shared obligations, and the fact that 
there is no central authority that determines who is a 
party to an armed conflict. The article discusses meth-
ods that have been developed to ensure ‘legal interop-
erability’. Some of these methods attempt to avoid situa-
tions where such interoperability is required. Where this 
is not possible, a ‘maximalist’ or a ‘minimalist’ approach 
can be taken, and in practice these are usually com-
bined. 
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INTERNATIONAL HUMANITARIAN LAW, NON-STATE ARMED 
GROUPS AND THE INTERNATIONAL COMMITTEE OF THE RED 
CROSS IN COLOMBIA  
Miriam Bradley. In: Journal of international humanitarian 
legal studies Vol. 4, issue 1, 2013, p. 108-134 

This article analyses the experiences of the International 
Committee of the Red Cross (ICRC) in Colombia, and 
has two main purposes: first, to elaborate on the rela-
tionship between international humanitarian law (IHL) 
and the practical work of the ICRC in internal armed 
conflict; and second, to use our enhanced understand-
ing of that relationship to shed light on important ques-
tions regarding the nature and effectiveness of IHL with 
respect to non-State armed groups. It proceeds in three 
main parts. First, it provides background on the work of 
the ICRC to contextualise the subsequent analysis, 
establishing the importance of IHL in the work of the 
ICRC in general. Second, it shows that for the ICRC, 
IHL is a means to an end (namely protection) rather 
than an end in itself, and that it is not the only (or even 
necessarily the primary) means to that end. Third, it 
argues that the ICRC often finds that reference to IHL is 
counter-productive to achieving desired protection out-
comes, and that this calls into question the adequacy 
and effectiveness of the IHL framework itself. Finally, it 
concludes by suggesting why the existing framework 
may be less than optimal for achieving its aims, and how 
future research could contribute to a more comprehen-
sive assessment of the appropriateness and adequacy 
of existing IHL. 

INTERNATIONAL LAW AND CYBER THREATS FROM NON-
STATE ACTORS  
by Laurie R. Blank. In: Israel yearbook on human rights 
Vol. 43, 2013, p. 111-139 

This article focuses on the international legal framework 
that governs defense against cyber threats from non-
State actors, specifically LOAC and the law governing 
the resort to force. In doing so, it identifies both essential 
paradigms for understanding options for response to 
cyber threats from non-State actors and key challenges 
in those paradigms. Section II addresses jus ad bellum 
and how it applies to and provides guidance for State 
responses to cyber actions by non-State actors. Section 
III analyzes when and how LOAC applies to non-State 
cyber acts and examines some of the specific challeng-
es cyber acts pose for such analysis. Finally, Section IV 
highlights broader crosscutting issues, such as the chal-
lenges of multiple overlapping legal paradigms and the 
role and power of rhetoric, in exploring how States can 
and do respond to cyber threats from non-State actors. 

INTERNATIONAL LAW IN CYBERSPACE : THE KOH SPEECH 
AND TALLINN MANUAL JUXTAPOSED  
Michael N. Schmitt. In: Harvard international law journal 
Vol. 54, December 2012, p. 13-37 

At a conference sponsored by United States Cyber 
Command (USCYBERCOM), State Department Legal 
Adviser Harold Koh offered brief answers to what he 
labeled the “fundamental questions” on how internation-
al law applies to cyberspace.  He also identified several 
“unresolved questions” with which the United States 
would likely be forced to grapple in the future.  Less than 
three weeks earlier, NATO’s Cooperative Cyber De-
fence Centre of Excellence (CCD COE) had released a 
draft the long-awaited Tallinn Manual, due for formal 

publication in early 2013.  The Manual is the product of 
a three-year project sponsored by the Centre in which 
an “International Group of Experts” examined, inter alia, 
the very issues cited in the Koh Speech. This article 
serves two purposes.  First, it functions as a concord-
ance between the positions articulated in the Koh 
speech and those found in the Tallinn Manual.  The 
comparison is particularly apropos in light of the paral-
lels in their content.  Second, drawing on the Tallinn 
Manual, the article provides analytical granularity as to 
the legal basis for the positions proffered in the Koh 
Speech.  In doing so, it usefully catalogues the various 
competing interpretive perspectives.  The article is craft-
ed around Mr. Koh’s “Questions and Answers,” which 
are reordered topically and set forth at the beginning of 
each section. 

INTERNATIONAL LAW OF VICTIMS  
Carlos Fernandez de Casadevante Romani. - Heidel-
berg [etc.] : Springer, 2012. - IX, 274 p. 

After having ignored victims, only recently both domestic 
and international law have begun to pay attention to 
them. As a consequence, different international norms 
related to victims have progressively been introduced. 
These are norms generally characterized by a certain 
concept from the perspective of victims, as well as by 
the enumeration of a list of rights to which they are enti-
tle to; rights upon which the international statute of vic-
tims is built. In reverse, these catalogues of rights are 
the states’ obligations. Most of these rights are already 
existent in the international law of human rights. Conse-
quently, they are not new but consolidated rights. Others 
are strictly linked to victims, concerning the following 
categories: victims of crime, victims of abuse of power, 
victims of gross violations of international human rights 
law, victims of serious violations of international humani-
tarian law, victims of enforced disappearance, victims of 
violations of international criminal law and victims of 
terrorism. 

THE INTERNATIONAL LEGAL PROTECTION OF WORLD 
HERITAGE SITES DURING ARMED CONFLICT  
Anne-Marie Carstens. In: TDM Vol. 5, 2013, 11 p. 

The World Heritage programme and the law of armed 
conflict governing the protection of cultural property 
share the common principle of preserving the 'cultural 
heritage of mankind'. World Heritage sites are vulnera-
ble to deliberate destruction in modern warfare, particu-
larly during conflicts motivated by ethnic and religious 
animus. The vulnerability of World Heritage sites has 
been proven by a succession of deliberate attacks on 
World Heritage sites, beginning with the shelling of the 
Old City of Dubrovnik in 1991 and continuing through 
attacks on World Heritage sites in Syria and Timbuktu in 
2012. This article explores the extent to which belliger-
ents must afford heightened protection to cultural sites 
on UNESCO's World Heritage List, pursuant to either 
the World Heritage programme or the law of armed 
conflict. In outlining the legal protection afforded by 
these regimes, it considers whether the World Heritage 
List can serve as a proxy for a list of properties entitled 
to prima facie heightened protection during armed con-
flict. Based on this analysis, a presumption of height-
ened protection should prevail for a significant subset of 
World Heritage sites, and the article therefore aims to 
identify the characteristics or categories of World Herit-
age sites that will support such a presumption. 
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INTERNATIONAL LEGAL REGIMES, ARMED FORCES AND 
INTERNATIONAL JURISDICTIONS  
Marco Odello. - In: Armed forces and international juris-
dictions. - Cambridge [etc.] : Intersentia, 2013. - p. 15- 
50 

The author discusses laws that apply to armed forces in 
the context of the relationship between International 
Humanitarian Law (IHL) and International Human Rights 
Law (IHRL). He begins by examining the historical con-
text in which these areas of law developed. The author 
finds that the traditional distinction between Laws of 
Peace and Laws of War can no longer be upheld in the 
context of contemporary forms of violence that do not fit 
within traditional categories of armed conflict. He finds 
IHL and IHRL difficult to apply where, for example, 
armed forces cannot be seen as engaging in “armed 
conflict”. The author finds that although the International 
Court of Justice clarifies the relationship between IHL 
and IHRL in certain contexts, uncertainty remains. Addi-
tionally, the author considers the applicability of IHL 
where a State exercises effective control over a certain 
territory, even where it belongs to another State. The 
author discusses the difficulty of implementing IHL, spe-
cifically in relation to problems of ratione materiae and 
rationae personae where different jurisdictions are sub-
ject to rules regarding particular subject-matter or specif-
ic individuals. Lastly, the author considers the ability of 
International Criminal Law to address problems related 
to prosecutions based on violations of both IHL and 
IHRL. [Summary by students at the University of Toronto, 
Faculty of Law (IHRP)] 

INTERNATIONAL RULES AND STANDARDS FOR POLICING  
ICRC. - Geneva : ICRC, January 2014. - 64 p. 

This brochure intended for audiences involved in law-
enforcement functions summarizes the main points of 
the manual entitled “To serve and to protect”. It ad-
dresses the principles and rules of human rights and 
humanitarian law relevant to professional law enforce-
ment in democratic contexts. 

INTERNATIONAL TERRORISM, THE LAW OF WAR AND THE 
NEGOTIATION OF A UN COMPREHENSIVE CONVENTION  
Giuseppe Nesi. - In: War crimes and the conduct of 
hostilities : challenges to adjudication and investigation. 
- Cheltenham ; Northampton : E. Elgar, 2013. - p. 243-
256 

In December 1999, the UN General Assembly decided 
to begin negotiations on a comprehensive convention on 
terrorism, with the goal of filling in the gaps of existing 
law on terrorism. Nesi examines the progress that has 
been made toward the comprehensive convention. He 
starts by outlining the legal framework and existing judi-
cial practices pertaining to the crime of terrorism in order 
to better explain the various positions of international 
actors. Nesi then argues that negotiations on the draft 
comprehensive convention on terrorism have focussed 
on two interrelated issues: defining terrorism (Art. 2 of 
the draft text) and the scope of the convention’s applica-
tion (Art. 3). In examining how the draft will relate to 
existing IHL when applied to acts committed during 
armed conflict, Nesi focuses on the impact of the draft’s 
proposed preamble, which is intended to address the 
issue of impunity for those who breach existing IHL. He 
argues that the proposal may lead to inconsistent juris-
prudence across nations, and that more judicial cooper-

ation is needed. The future of the comprehensive con-
vention, Nesi argues, remains to be seen. [Summary by 
students at the University of Toronto, Faculty of Law 
(IHRP)] 

INTERNED OR IMPRISONED ? : THE SUCCESSES AND 
FAILURES OF INTERNATIONAL LAW IN THE TREATMENT OF 
AMERICAN INTERNEES IN SWITZERLAND, 1943-45  
Dwight S. Mears. - [S.l.] : [s.n.], 2010. - IV, 83 p. 

During World War II, over 100,000 soldiers of various 
nationalities sought refuge in neutral Switzerland, includ-
ing over 1,500 American airmen from damaged U.S. 
bombers. As a result of the U.S. violations of Swiss 
neutrality and other external factors, the Swiss govern-
ment was unwilling to apply the 1929 Geneva Conven-
tion prisoner of war protections to the U.S. airmen when 
they were punished for attempting escape. The politici-
zation of internment procedures resulted in a diplomatic 
stalemate in which the ambivalence of Swiss officials 
prolonged mistreatment of U.S. airmen in violation of 
emerging customary international law. Answering the 
question of how international law functioned in the sce-
nario of Swiss internment will demonstrate both the 
cultural importance of Swiss adherence to international 
law, as well as the process by which states frequently 
interpret ambiguous international law to their advantage. 

THE "INTEROPERABILITY" OF INTERNATIONAL 
HUMANITARIAN LAW AND HUMAN RIGHTS LAW : EVALUATING 
THE LEGAL TOOLS AVAILABLE TO NEGOTIATE THEIR 
RELATIONSHIP  
Sarah McCosker. - In: International law in the new age 
of globalization. - Leiden ; Boston : M. Nijhoff, 2013. - p. 
145-177 

This chapter examines some of the key legal concepts, 
principles and methodologies currently available as tools 
to navigate the relationship between international hu-
manitarian law and human rights law, identifying their 
advantages and shortcomings. First, part II discusses 
some of the dominant metaphors in international law 
scholarship in characterising the relationship between 
the two bodies of law, and elaborates on the idea of 
"interoperability". Part III then discusses some of the key 
legal principles and concepts, including the lex specialis 
principle ; the "complementary theory" ; rules regarding 
derogations from human rights treaties ; and general 
rules of treaty interpretation, focusing in particular on the 
principle of systemic interpretation in article 31(3)(c) of 
the Vienna Convention on the Law of Treaties. It also 
discusses briefly the extraterritorial application of human 
rights obligations. 

INTERPRETATIONS OF IHL IN TRIBUNALS OF THE UNITED 
STATES  
Michael W. Lewis and Peter Margulies. - In: Applying 
international humanitarian law in judicial and quasi-
judicial bodies : international and domestic aspects. - 
The Hague : Asser Press, 2014. - p. 415-449 

Tribunals of the United States have been interpreting 
IHL ever since the nation was founded. Even before the 
enactment of the US Constitution, several Founding 
Fathers believed that membership in the community of 
nations should be a fundamental aim of the new republic. 
In the more than two centuries since the Constitution’s 
enactment, US policy and practice have typically re-
mained within the membership conception. This chapter 
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has described both how the membership conception has 
influenced US judicial interpretations of IHL and how 
these interpretations have in turn influenced the interna-
tional conception of that body of law. US departures 
from the membership conception of IHL have usually 
involved measures taken by the executive branch. US 
tribunals have responded to these departures in a varie-
ty of ways. Sometimes they have accepted these initia-
tives, but often they have rejected them or tailored the 
measures to IHL principles. This pattern emerged after 
the Civil War, when the US Supreme Court held in Ex 
parte Milligan that a military commission could not try a 
non-belligerent for acts committed outside the theater of 
war. In In re Yamashita, the Supreme Court upheld a 
military commission conviction based on a then-novel 
theory of command responsibility. That doctrine went on 
to become a key building block for international tribunals. 
The September 11 attacks provide the latest illustration 
of the membership argument. After the executive branch 
responded to the attacks with efforts to change IHL rules 
on interrogation, detention, and the jurisdiction of mili-
tary commissions courts pushed back. These responses 
were often effective, although the Supreme Court’s de-
cision in Hamdan v. Rumsfeld classifying the struggle 
with al Qaeda as a NIAC may have raised more ques-
tions than it answered. With regard to detention courts 
have applied IHL principles to determine membership in 
armed groups and the US has begun to implement ad-
ministrative reviews based on the Fourth Geneva Con-
vention. 

LES INTERVENTIONS FRANÇAISE ET AFRICAINE AU MALI AU 
NOM DE LA LUTTE ARMÉE CONTRE LE TERRORISME  
par Raphaël Van Steenberghe. In: Revue générale de 
droit international public Tome 118, no 2, 2014, p. 273-
302 

La France et certains Etats africains sont intervenus au 
Mali en janvier 2013 afin d'aider le gouvernement de 
transition malien à repousser les groupes terroristes 
contrôlant la partie nord de son territoire, alors que le 
Mali était en proie à une guerre civile et que le Conseil 
de sécurité des Nations Unies avait déjà adopté plu-
sieurs résolutions au sujet de la situation malienne. Les 
interventions française et africaine, consenties par les 
autorités maliennes, n'ont fait l'objet d'aucune contesta-
tion de la part des autres Etats quant à leur légalité et 
ont été expressément approuvées par la plupart d'entre 
eux. Cet article s'interroge sur l'enseignement suscep-
tible d'être tiré d'une telle apporbation au sujet des 
règles tant du jus ad/contra bellum que du jus in bello. Il 
constate que, si le consentement des autorités ma-
liennes constitute un fondement juridique permettant de 
justifier valablement chacune des interventions étran-
gères au regard du jus ad/contra bellum, l'objectif de 
lutte contre le terrorisme a joué un rôle particulièrement 
important dans l'approbation de ces interventions. Ce 
constat semble confirmer que, lorsqu'un Etat est dans 
une situation de conflit armé interne, l'intervention sollici-
tée par le gouvernement de cet Etat n'est permise que si 
elle vise un objectif autre que d'appuyer une partie à ce 
conflit au détriment du droit des peuples à disposer 
d'eux-mêmes. Il peut néanmoins également, voire uni-
quement, révéler que, dans le cas particulier où une 
intervention s'inscrit dans une situation ayant déjà con-
duit à l'adoption de résolutions par le Conseil de sécurité 
des Nations Unies, cette intervention, même valable-
ment consentie, ne peut poursuivre un objectif incompa-
tible avec les résolutions pertinentes du Conseil. Bien 

que déterminant dans la justification des interventions 
française et africaine, l'objectif de lutte contre le terro-
risme n'a pas influencé l'application du jus in bello aux 
opérations entreprises dans le cadre de ces interven-
tions. La lutte menée par les forces étrangères contre 
les groupes terroristes constituait manifestement un 
conflit armé au sens du droit international conformément 
au Protocole additionnel II aux quatre Conventions de 
Genève de 1949, quand bien même certaines puis-
sances étrangères y étaient parties. Cette qualification a 
été expressément retenue par la France et le Mali dans 
leur accord relatif au statut des troupes françaises dé-
ployées en territoire malien, et au terme duquel ont 
également été accordées des garanties spécifiques 
supplémentaires à celles prévues par le Protocole, inspi-
rées du droit des conflits armés internationaux et des 
droits de l'homme. 

INTERVIEW DE RAJA SHEHADEH  
par Vincent Bernard, Michael Siegrist et Anton Camen. 
In: Revue internationale de la Croix-Rouge : sélection 
française Vol. 94, 2012/1, p. 13-29 

Dans cet entretien, Raja Shehadeh s’exprime sur la 
pertinence du droit de l’occupation aujourd’hui et livre 
ses réflexions personnelles sur Israël, l’Autorité palesti-
nienne et le travail d’organisations internationales telles 
que le CICR. 

INTRODUCING INTERNATIONAL HUMANITARIAN LAW TO 
JUDICIAL AND QUASI-JUDICIAL BODIES  
Derek Jinks, Jackson Nyamuya Maogoto and Solon 
Solomon. - In: Applying international humanitarian law in 
judicial and quasi-judicial bodies : international and do-
mestic aspects. - The Hague : Asser Press, 2014. - p. 1-
27 

During the last decade, international humanitarian law 
has acquired a new vigor in the jurisprudence of interna-
tional and domestic courts and tribunals. Alongside 
standard application in cases concerning refugees or 
war crimes prosecutions, recent jurisprudence has seen 
international humanitarian law acquiring an assertive 
stance on highly debated and complex issues, relating 
to the conduct of warfare. This chapter maps the judicial 
as well as institutional and thematic expansions interna-
tional humanitarian law has undertaken during the last 
years, attempting to project also the field's preponder-
ance in international and domestic jurisprudence also in 
the future. In this respect, the role of quasi-judicial bod-
ies will be also stressed. 

INVESTIGATIONS INTO MILITARY OPERATIONS : WHAT 
IMPACT ON TRANSITIONAL JUSTICE ?  
Laurie R. Blank. In: Israel law review Vol. 47, issue 1, 
March 2014, p. 85-104 

The recent proliferation of external investigations into 
military operations raises important questions for the 
conduct of military operations and the interpretation and 
implementation of international law. The impact of such 
investigations, and their reports, extends beyond how 
they influence the military and the implementation of the 
law of armed conflict, however. As countries and socie-
ties embroiled in lengthy conflicts begin to explore the 
value and effectiveness of undertaking transitional jus-
tice efforts during conflict, rather than only after conflict, 
investigations into military operations and specific inci-
dents can play an important — and perhaps unexpected 
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— role. This article focuses specifically on the interrela-
tionship between investigations and transitional justice 
efforts. As investigations into military operations become 
a common tool in the international and national arsenal, 
understanding how they interact with and affect broader 
transitional justice efforts and goals becomes important, 
for both the conceptualization of investigations and the 
development of transitional justice mechanisms. This 
article addresses the relationship between investigations 
and the truth-telling aspect of transitional justice mecha-
nisms, as well as the impact of the use of law and legal 
analysis on the legitimacy of the investigations and on 
potential transitional justice mechanisms. 

IS FORMALISM A FRIEND OR FOE ? : SAVING THE PRINCIPLE 
OF DISTINCTION BY APPLYING FUNCTION OVER FORM  
Martijn Jurgen Keeman. In: Journal of international hu-
manitarian legal studies Vol. 4, issue 2, 2013, p. 354-
389 

Contemporary armed conflicts are known to blur the 
categories of civilians and combatants, leading to prob-
lems with the principle of distinction. These categories 
are the result of an essentially formalised IHL, and have 
become less accurate by being over- or under-inclusive. 
Although formalism is vital to IHL’s functioning, maintain-
ing it in its present excessive strength perpetuates dis-
tinction problems. In numerous cases a functional inroad 
based on actual conduct has been introduced, for in-
stance with the concept of direct participation in hostili-
ties. This solution should be implemented across a wider 
spectrum. Where the two categories are difficult to tell 
apart, a functional approach for one category benefits 
the other. This article shows how this can be attained by 
using existing rules and principles of IHL, such as the 
concept of military objectives and the prohibition on 
terrorism, or newer rules. 

IS THERE A NEED FOR CLARIFICATION OF THE TEMPORAL 
SCOPE OF IHL ?  
David Frend. In: Collegium No 43, automne 2013, p. 95-
100 

This contribution presents some observations on the 
practical application of IHL in the context of the discus-
sion as to whether further clarification is required in this 
area. By practical application, the Frend is referring to 
the bridge between the intellectual and academic debate 
over the temporal scope of IHL and its practice. One 
could say that the historical approach sought to estab-
lish the existence of a war as a matter de jure, whereas, 
the post-1949 approach sought to establish the exist-
ence of an armed conflict, as a matter de facto and 
make, therefore, IHL applicable. Pragmatism over pre-
scription is, in the view of the author, of assistance to 
the practitioner. However, moving from a purely legal 
concept of the existence of war to a pragmatic evalua-
tion of the existence of an armed conflict, as a matter of 
fact without a concurrent binding judicial arbiter, still 
provides significant room for policy considerations at the 
highest State level to come into play. In other words, 
there is still the possibility of one, or more, parties to a 
conflict arguing that the conflict has not reached a level 
of violence, sophistication, intensity or duration as to 
warrant the label of an ‘armed conflict’ and that therefore 
IHL is not applicable. 

 

ISSUES RELATING TO THE USE OF CIVILIAN "HUMAN 
SHIELDS"  
by Yoram Dinstein. In: Israel yearbook on human rights 
Vol. 44, 2014, p. 273-291 

The article clarifies the use of civilian "human shield" 
with regard to the following issues: hostage-taking, per-
fidy, human shields other than civilians, the range of the 
prohibition, the criminalization of the use of civilian hu-
man shields, voluntary civilian human shield and direct 
participation in hostilities, how the principle of propor-
tionality applies to involuntary civilian human shields and 
the use of warnings. 

JUDGES, LAW AND WAR : THE JUDICIAL DEVELOPMENT OF 
INTERNATIONAL LAW  
Shane Darcy. - Cambridge : Cambridge University Press, 
2014. - XXV, 362 p. 

International courts and judicial bodies play a formative 
role in the development of international humanitarian 
law. Judges, Law and War examines how judicial bodies 
have influenced the substantive rules and principles of 
the law of armed conflict, and studies the creation, ap-
plication and enforcement of this corpus of laws. Specif-
ically, it considers how international courts have authori-
tatively addressed the meaning and scope of particular 
rules, the application of humanitarian law treaties and 
the customary status of specific norms. Key concepts 
include armed conflicts and protected persons, guiding 
principles, fundamental guarantees, means and meth-
ods of warfare, enforcement and war crimes. Considera-
tion is also given to the contemporary place of judicial 
bodies in the international law-making process, the chal-
lenges presented by judicial creativity and the role of 
customary international law in the development of hu-
manitarian law. 

LE JUGE INTERNATIONAL ET LES NÉCESSITÉS MILITAIRES  
Etienne Henry. - In: Le juge en droit européen et inter-
national = The judge in European and international law. 
- Genève : Schulthess, 2013. - p. 105-122 

Ce chapitre tente d'identifier et d'articuler le concept de 
« nécessité militaire» en tant que fait juridique mais 
aussi principe général du droit international humanitaire 
qui a pour objet d'autoriser les belligérants à utiliser la 
force nécessaire pour atteindre leurs objectifs. Celui-ci 
est concrétisé par de nombreuses dispositions du droit 
international humanitaire. Mais le juge international n'est 
que rarement appelé à juger de ce qui est militairement 
nécessaire. Diverses revendications infructueuses ont 
été formulées en vue d'empêcher les prononcés judi-
ciaires sur ces questions. Il n'y a donc pas d'obstacle à 
ce que les tribunaux internationaux se prononcent dans 
des affaires portant sur une appréciation de la nécessité 
militaire. L'appréciation de la nécessité militaire, par le 
recours à des critères extrajuridiques qu'elle implique, 
n'est cependant pas une tâche aisée pour le juge. Sur 
un plan plus fondamental, la tendance à limiter la com-
pétence des tribunaux aux questions relevant du jus in 
bello - à l'exclusion du jus contra bellum - ainsi que la 
structure interétatique du droit international risquent de 
transformer le juge en instance de légitimation de cer-
taines conduites immorales, voire illégales. 

 

ICRC Library | 119 
 



I H L  B i b l i o g r a p h y  2 0 1 4                                          A b s t r a c t s 

LA JURIDICTIONNALISATION DU DROIT DES CONFLITS 
ARMÉS : LES TRIBUNAUX INTERNATIONAUX MIXTES  
Olivier de Frouville et Olivia Martelly. - In: Permanence 
et mutation du droit des conflits armés. - Bruxelles : 
Bruylant, 2013. - p. 573-612 

Ce chapitre dresse un bilan de la contribution des tribu-
naux hybrides (tribunaux à la fois internes et internatio-
naux) à la répression des crimes de guerre et à l'inter-
prétation du droit international humanitaire. Il analyse 
plus particulièrement le Tribunal Special pour la Sierra 
Leone et la Cour d'Etat de Bosnie-Herzegovine. Il cons-
tate tout d'abord une reprise et une confirmation des 
solutions dégagées par les tribunaux pénaux internatio-
naux. Ainsi, la pratique de ces deux tribunaux montre 
d'une part, une consolidation des conditions d'applica-
tion de la qualification de crime de guerre et une conso-
lidation des infractions sous-jacentes - viol, torture, ter-
rorisme, mutilations - et un approfondissement de ten-
dances émergentes, d'autre part. Ces tendances émer-
gentes sont de relativiser deux distinctions tradition-
nelles du droit international humanitaire: la distinction 
entre conflit armé international et non-international 
quant au domaine d'application des incriminations et la 
distinction entre civils et combattants. Il constate ensuite 
que ces tribunaux, confrontés à ne nouvelles questions, 
participent à la mutation du droit des conflits armés par 
l'apport de solutions intéressantes. Ces nouvelles ques-
tions concernent la compétence des tribunaux et la 
définition de nouveaux crimes. 

JURISDICTIONAL IMMUNITIES OF THE STATE FOR SERIOUS 
VIOLATIONS OF INTERNATIONAL HUMAN RIGHTS LAW OR 
THE LAW OF ARMED CONFLICT  
Paul David Mora. In: Canadian yearbook of international 
law = Annuaire canadien de droit international Vol. 50, 
2012, p. 243-287 

In its recent decision in Jurisdictional Immunities of the 
State (Germany v Italy: Greece Intervening), the Interna-
tional Court of Justice (ICJ) held that Italy had failed to 
respect immunities enjoyed by Germany under interna-
tional law when the Italian courts allowed civil actions to 
be brought against Germany for alleged violations of 
international human rights law (IHRL) and the law of 
armed conflict (LOAC) committed during the Second 
World War. This article evaluates the three arguments 
raised by Italy to justify its denial of immunity: first, that 
peremptory norms of international law prevail over inter-
national rules on jurisdictional immunities; second, that 
customary international law recognizes an exception to 
immunity for serious violations of IHRL or the LOAC; 
and third, that customary international law recognizes an 
exception to immunity for torts committed by foreign 
armed forces on the territory of the forum state in the 
course of an armed conflict. The author concludes that 
the ICJ was correct to find that none of these arguments 
deprived Germany of its right under international law to 
immunity from the civil jurisdiction of the Italian courts. 

JUS AD BELLUM AND JUS IN BELLO CONSIDERATIONS ON 
THE TARGETING OF SATELLITES : THE TARGETING OF POST-
MODERN MILITARY SPACE ASSETS  
by Michel Bourbonnière and Ricky J. Lee. In: Israel 
yearbook on human rights Vol. 44, 2014, p. 167-217 

Through new economic structures, militaries are decon-
structing the manner in which post-modern militaries use 
space assets, creating new ambiguous structures. From 

these new economic structures, a complex multidimen-
sional interdependence in the use of military space as-
sets has emerged, within which space assets may no 
longer be classified exclusively as military or civilian in 
nature. Even the concept of dual use space assets, 
often used by space jurists and popular in the context of 
technology control frameworks, is being severely chal-
lenged by the doctrine. This article reviews the legitima-
cy of the use of force in outer space and analyse its 
evolution within the new economic models for the post-
modern military, particularly their implications on the 
present rules applicable to international armed conflicts 
that govern the targeting of space assets. 

JUSTICE DELAYED, NOT DENIED : STATUTORY LIMITATIONS 
AND HUMAN RIGHTS CRIMES  
Jan Arno Hessbruegge. In: Georgetown journal of inter-
national law Vol. 43, issue 2, 2012, p. 335-385 

From the vantage point of morality and sound legal poli-
cy, time bars should not apply to the prosecution of 
human rights crimes or related reparation claims. Under 
the civil law tradition, however, even the most serious 
crimes have traditionally been subject to prescription. In 
common law systems, statutes of limitations have posed 
a major obstacle to reparation claims based on human 
rights crimes, including historical wrongs. In the era of 
the Rome Statute of the International Criminal Court, 
customary international law has finally progressed to a 
stage where States may not point to the passage of time 
to escape their duty to prosecute and punish perpetra-
tors of genocide, crimes against humanity, and war 
crimes in their own courts. Furthermore, the vast majori-
ty of states are obligated under international treaty law 
to also abolish statutes of limitations for other human 
rights crimes, in particular torture and extrajudicial kill-
ings. This also has repercussions for crimes committed 
in a more distant past, as international law allows (but 
does not require) states to abolish domestic statutes of 
limitations with retroactive effect, even where the prose-
cution of acts amounting to international crimes had 
already become time-barred.  While justice delayed no 
longer means justice denied in respect of the prosecu-
tion of human rights crimes, not enough thought has 
been given to whether the same can be said for related 
reparation claims. This Article demonstrates that the 
right to an effective remedy under international human 
rights treaty law renders claims based on genocide, 
crimes against humanity, and war crimes imprescriptible. 
Regrettably, state practice does not follow this approach, 
which has so far prevented the emergence of a norm of 
customary international law to that effect. 

KEEPING THE CYBER PEACE : INTERNATIONAL LEGAL 
ASPECTS OF CYBER ACTIVITIES IN PEACE OPERATIONS  
Jann K. Kleffner and Heather A. Harrison Dinniss. In: 
International law studies Vol. 89, 2013, p. 512-535 

What are the legal parameters governing peace opera-
tions with regard to ongoing cyber threats? Do peace-
keepers’ responsibilities extend to monitoring cyber 
threats? When may a peace operation be mandated to 
conduct cyber operations? How may peacekeepers 
respond to a cyber at-tack against them? Are there any 
legal constraints on a troop-contributing State conduct-
ing cyber operations outside the mission area? These 
are some of the pertinent questions that arise. Answer-
ing them from an international law perspective will very 
much depend on the specifics of the cyber threat, the 
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precise mandate of the peace operation and the opera-
tional cyber capabilities of troop-contributing States, 
among other considerations. This article approaches the 
issue in the following manner. First, it briefly sets the 
general context by defining and describing contempo-
rary peace operations. It then addresses the general law 
applicable to peace operations. Finally, it discusses the 
potential types of cyber operations and the legal chal-
lenges they pose in more detail. 

"KILL 'EM AND SORT IT OUT LATER" : SIGNATURE DRONE 
STRIKES AND INTERNATIONAL HUMANITARIAN LAW  
Kristina Benson. In: Global business and development 
law journal Vol. 27, issue 1, 2014, p. 17-51 

As of this writing, signature drone strikes have been 
used to kill thousands of people in Yemen, Pakistan, 
and Afghanistan. Signature strikes, where unknown 
individuals are targeted for their “signatures,” or behav-
ioral patterns, have killed or injured hundreds of civilians, 
caused massive psychological trauma among civilian 
populations, complicated the relationship between the 
U.S. and Pakistan, and compromised the stated objec-
tive of winning hearts and minds. Even so, no scholarly 
articles have focused on signature strikes’ legality under 
International Humanitarian Law. This paper uses on-the-
ground investigative reports and recently leaked, Justice 
Department legal analysis to argue that signatures are a 
problematic proxy for direct participation, and violate the 
principles of distinction and proportionality. 

THE "KUNDUS INCIDENT" OF 4 SEPTEMBER 2009 : WAS 
THE AERIAL ATTACK ORDERED BY GERMAN COLONEL 
KLEIN LAWFUL UNDER INTERNATIONAL HUMANITARIAN 
LAW ?  
Tim Banning. - Bonn : Universität Bonn, Institute for 
Public International Law, January 2014. - 15 p. 

In its recent judgement of 11 December 2013 the Bonn 
Regional Court dismissed an action brought by the vic-
tims of aerial attack in Kundus ordered by German 
Colonel Klein on 4 September 2009. The Court did not 
support the notion of "official misconduct", which would 
have made the Federal Republic liable. On the occasion, 
this article offers an analysis of the attack and assesses 
its lawfulness under International Humanitarian Law. 
The analysis is largely based on the published findings 
of a Parliamentary Inquiry Commission on the Kundus 
incident. It concurs with the Court´s finding that the two 
hijacked petrol tanker trucks posed indeed legitimate 
military targets, but it also opposes the Court´s view that 
all feasible measures for preventing harm to civilians 
were adopted. This article argues that numerous obliga-
tions under International Humanitarian Law were disre-
garded and that, in fact, an unlawful attack on civilians 
occurred. 

LAND WARFARE  
Yves Sandoz. - In: The Oxford handbook of international 
law in armed conflict. - Oxford : Oxford University Press, 
2014. - p. 91-117 

This Chapter reviews the principles and rules of IHL that 
apply to land warfare. Those rules that have retained 
their full relevance-which is the case for most of them-
will be highlighted. Equally important, those few rules 
that deserve to be clarified or rendered more precise or 
that, in some cases, could justifiably be considered 
afresh will also be discussed. This review proceeds first 

by presenting IHL from the perspective of the foot sol-
dier, outlining in detail his or her rights and duties. This 
emphasizes the fact that compliance with IHL depends 
first on the conduct of each individual soldier. Of course, 
in focusing on the individual soldier, it would be wrong to 
ignore the responsibility of the chain of command. Deci-
sions made by commanders and the high command 
contrary to the principles of IHL, including the use of 
prohibited weapons, giving orders that breach humani-
tarian rules, failure to prevent violations and failing to 
fulfil duties to train their subordinates, will all be exam-
ined in less detail towards the end of the Chapter. 

LAW AND MILITARY INTERVENTIONS : PRESERVING 
HUMANITARIAN VALUES IN 21ST CENTURY CONFLICTS  
Charles J. Dunlap. - [S.l.] : Carr Center for Human 
Rights Policy, Harvard Kennedy School, 2010. - 43 p. 

Is warfare turning into lawfare ? In other words, is inter-
national law undercutting the ability of the U.S. to con-
duct effective military interventions ? Is it becoming a 
vehicle to exploit American values in ways that actually 
increase risks to civilians ? In short, is law becoming 
more of the problem in modern war instead of part of the 
solution ? 

LAW AND WAR  
ed. by Austin Sarat, Lawrence Douglas, Martha Merrill 
Umphrey. - Stanford : Stanford law books, 2014. - 234 p. 

Law and War explores the cultural, historical, spatial, 
and theoretical dimensions of the relationship between 
law and war—a connection that has long vexed the 
jurisprudential imagination. Historically the term "war 
crime" struck some as redundant and others as oxymo-
ronic: redundant because war itself is criminal; oxymo-
ronic because war submits to no law. More recently, the 
remarkable trend toward the juridification of warfare has 
emerged, as law has sought to stretch its dominion over 
every aspect of the waging of armed struggle. No longer 
simply a tool for judging battlefield conduct, law now 
seeks to subdue warfare and to enlist it into the service 
of legal goals. Law has emerged as a force that stands 
over and above war, endowed with the power to author-
ize and restrain, to declare and limit, to justify and con-
demn.  In examining this fraught, contested, and evolv-
ing relationship, Law and War investigates such ques-
tions as: What can efforts to subsume war under the 
logic of law teach us about the aspirations and limits of 
law? How have paradigms of law and war changed as a 
result of the contact with new forms of struggle? How 
has globalization and continuing practices of occupation 
reframed the relationship between law and war? 

THE LAW APPLICABLE TO MILITARY STRATEGIC USE OF 
OUTER SPACE  
Duncan Blake. - In: New technologies and the law of 
armed conflict. - The Hague : T.M.C. Asser Press, 2014. 
- p. 115-140 

Space power theories discussed in the previous chapter, 
as well as the realities of the strategic utility of weapons 
of space and the strategic importance of space itself are 
reflected in the legal framework for the use of space. 
These factors were present when the Cold War super-
powers negotiated the Outer Space Treaty and several 
other constitutive legal instruments. But as Cold War 
relations thawed, the impetus for treaty-making dimin-
ished. Concurrently the space domain became more 
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congested, competitive and contested with many more 
entrants. There were and still are efforts to address the 
current challenges to space security but the instruments 
resulting from, or proposed by, those efforts lack the 
same legal force as the original, constitutive legal in-
struments; they are somewhat vague and their approach 
to the unfortunate and controversial possibility of hostili-
ties in space is tentative at best. The constitutive legal 
instruments for the space domain do not directly deal 
with the possibility of hostilities in space in detail, but 
they do indirectly contemplate the application of the law 
of armed conflict. Both the constitutive legal instruments 
and the subsequent efforts to address the current chal-
lenges to space security influence the way in which the 
law of armed conflict potentially applies to hostilities in 
outer space. However, there remains great uncertainty 
about the application of the law of armed conflict to hos-
tilities in the space domain. Efforts to achieve greater 
clarity must be undertaken before such hostilities occur, 
in part because such efforts will help to address some of 
the current challenges in space security. 

THE LAW APPLICABLE TO PEACE OPERATIONS  
Dieter Fleck. - In: The Oxford handbook of international 
law in armed conflict. - Oxford : Oxford University Press, 
2014. - p. 206-247 

This chapter looks into some salient issues within the 
wider field of peace operations, focusing on existing 
gaps and policy problems of legal regulation. It starts 
with certain frictions that have evolved during the gene-
sis of these operations and their current legal challenges. 
The following sections suggest a critical look at the ex-
isting legal basis and political control of these operations, 
comment on the status of peacekeepers in the host 
country and in transit states, and examine select issues 
of applicable law and policy for the conduct of peace 
operations. These include security and safety; command 
and control; freedom of movement, communications, 
and logistic support; and relevant operational law issues 
including compliance by peacekeepers with human 
rights obligations, protection of civilians, force protection, 
and operational detentions. Problems concerning the 
accountability of sending states, international organiza-
tions, and individual wrongdoers are discussed in con-
text with factfinding, judicial control, and the desirability 
of their improvement. Finally, some conclusions are 
drawn, focusing on implementation gaps and desirable 
legal developments. 

LAW AS SHIELD, LAW AS SWORD : THE ICC’S LUBANGA 
DECISION, CHILD SOLDIERS AND THE PERVERSE MUTUALISM 
OF PARTICIPATION IN HOSTILITIES  
Chris Jenks. In: The University of Miami national securi-
ty and armed conflict law review Vol. 3, summer 2013, p. 
106-124 

The International Criminal Court's Lubanga decision has 
been hailed as a landmark ruling heralding an end to 
impunity for those who recruit and employ children in 
armed conflict and a pivotal victory for the protection of 
children. Overlooked amidst this self-congratulation is 
that the ICC incorrectly applied the law governing civilian 
participation in hostilities which perversely places child 
soldiers at greater risk of being attacked. The Court 
created a false distinction between active and direct 
participation in hostilities. Expanding the kinds and types 
of behaviors that constitute children actively participating 
in hostilities expanded Lubanga's liability. But under the 

law of armed conflict active and direct refer to the same 
quantum of participation. And when a civilian, including 
a child soldier, directly participates in hostilities, they 
lose a pivotal protection - the protection from being 
made the lawful object of attack. The ICC's first verdict 
confuses an already opaque area of the law. Worse, the 
ICC now provides the international legal imprimatur for 
the permissible targeting of child soldiers under a wider 
range of circumstances than previously recognized. 

LAW IN THE VIRTUAL BATTLESPACE : THE TALLIN MANUAL 
AND THE JUS IN BELLO  
Rain Liivoja and Tim McCormack. In: Yearbook of inter-
national humanitarian law Vol. 15, 2012, p. 45-58 

This contribution offers some comments on the second 
part of the Tallin Manual dealing with jus in bello. The 
observations are limited to the methodology of drafting 
the Manual and to a few selected issues of substantive 
law that illustrate the dif?culties in applying LOAC to 
cyber operations: cyber operations as hostilities and the 
principle of distinction, limitations on cyber operations 
not amounting to attacks, military occupation and neu-
trality. 

THE LAW OF ARMED CONFLICT'S "WICKED" PROBLEM : 
LEVÉE EN MASSE IN CYBER WARFARE  
David Wallace, Shane R. Reeves. In: International law 
studies Vol. 89, 2013, p. 646-668 

The Law of Armed Conflict is often ill-suited for applica-
tion in the cyber context. One particular example — 
trying to reconcile the concept of levée en masse with 
the "cyber conflicts between nations and ad hoc assem-
blages" — starkly illustrates this truth. To support this 
proposition this article begins with a brief discussion on 
the history of a levée en masse. An explanation of how 
the law of armed conflict defines and characterizes the 
individual battlefield status associated with levée en 
masse follows. The article then explores the unique 
aspects of hostilities in cyberspace and delves into the 
impracticality of applying the concept of levée en masse 
in the context of cyber warfare. It concludes with specific 
recommendations in terms of the reconceptualising of a 
levée en masse in cyber warfare and a hope that, by 
focusing on this nuanced provision of the law of armed 
conflict, a broader discussion will ensue. 

THE LAW OF CYBER WARFARE : QUO VADIS ?  
Michael N. Schmitt. In: Stanford law and policy review 
Vol. 25, issue 2, 2014, p. 269-299 

Where is the law of cyberware going? This article offers 
thoughts on the process of normative evolution and 
identifies certain aspects of the law of sovereignty, the 
jus ad bellum, and the jus in bello which will have to 
acclimate to the growing threat cyberterrorists, cyber-
spies, cyberthieves, cyberwarriors, cyber hacktivists, 
and malicious hackers pose. For each, the article de-
scribes current law and indicates the probable vector of 
any change. Knowing where such fault lines lie should 
prove useful as states craft national cyberspace policies 
and issue rules of engagement, international organiza-
tions launch projects designed to achieve normative 
compatability in cyberspace, and scholars explore the 
theoretical foundation for the future law of cyber warfare. 
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THE LAW OF NEUTRALITY  
Paul Seger. - In: The Oxford handbook of international 
law in armed conflict. - Oxford : Oxford University Press, 
2014. - p. 248-270 

While neutrality, as generally understood, may cover a 
wide range of behaviour, the law of neutrality is not only 
narrower, but also more precise in its scope. First, the 
duties and rights of neutrality only apply to sovereign 
states and not to any other subjects of international law. 
Secondly, they only apply in a situation of an interna-
tional armed conflict between two or more states. Thirdly, 
they impose a limited set of obligations upon the state, 
these will be explained further in this Chapter. In es-
sence, the core duty of a neutral state is to refrain from 
supporting, through militarily means, warring parties in 
an international armed conflict. 

THE LAW OF OCCUPATION  
Philip Spoerri. - In: The Oxford handbook of international 
law in armed conflict. - Oxford : Oxford University Press, 
2014. - p. 182-205 

In many recent volatile situations, the law of occupation 
has been responsive to the challenges at hand, in par-
ticular those relating to humanitarian emergencies, aris-
ing from the effective control of a territory - or part there-
of - by foreign forces. Yet, the applicability and applica-
tion of the law of occupation to such contexts also raises 
a number of legal issues. In this respect, several im-
portant questions are of concern including the beginning 
and end of occupation, the delimitation of the rights and 
duties of the Occupying Power (including the highly 
debated issue of transformative occupation and the 
sensitive topic of prolonged occupation), as well as the 
interaction between the law of occupation and human 
rights law or the legal framework governing the use of 
force in occupied territory.This chapter addresses a few 
selected issues which, from the author’s perspective, 
have had particularly important operational implications 
on the ground insofar as their legal dimension may have 
a direct impact on the population living in a territory 
subject to the effective control of a foreign army. 

LAW-OF-WAR PERFIDY  
Sean Watts. In: Military law review Vol. 219, Spring 
2014, p. 106-175 

The structural role of law-of-war perfidy is widely unap-
preciated and misunderstood. More than a prohibition of 
underhanded or dishonorable conduct, the prohibition of 
perfidy is an essential buttress to the law of war as a 
medium of exchange between combatants – a guaran-
tee of minimum respect and trust between belligerents 
even in the turmoil of war. Indeed, it may be difficult to 
conceive of an operative or effective war convention at 
all without guarantees against and protections from 
perfidy. Yet most existing conceptions of perfidy, wheth-
er drawn from treaty, military legal doctrine, or legal 
scholarship, merely restate imprecise codifications or 
offer little more than a vague sensibility. Amid seismic 
shifts in the conduct, scale, participants, and means of 
warfare, States have codified progressively narrower 
conceptions of perfidy, ultimately incorporating discrete 
legal elements into the offense. This article argues that 
a principled conception of perfidy that protects minimal 
concerns of humanity and preserves the law of war as a 
scheme of minimum good faith between adversaries is 

at once highly elusive but critical to the future of regulat-
ed violence. 

THE LAW OR ARMED CONFLICT AND THE RESPONSIBLE 
CYBER COMMANDER  
Jody M. Prescott. In: Vermont law review Vol. 38, book 1, 
2013, fall 2013, p. 101-145 

This article first briefly reviews the different national 
positions on cyberspace and cyber strategies that ad-
dress the applicability of international law and LOAC. 
Second, to provide a perspective that is less nation-
centric, this article describes positions taken on LOAC's 
applicability in cyberspace by an international group of 
experts who compiled the recently published Tallinn 
Manual and describe how this work, along with national 
positions, helps delimit a potentially dangerous "grey 
zone" of military cyber operations that is perhaps only 
governed, at this point, by national Rules of Engage-
ment (ROE). Third, to put this "grey zone" in an opera-
tional context, this article explores the practical chal-
lenges cyber commanders, and by extension, their legal 
advisors, face so that the effects of knowing the extent 
to which LOAC is applicable and the standards by which 
cyber ROE are created might be better appreciated. 
Finally, this article concludes with a discussion of poten-
tially significant military personnel selection and educa-
tion policies in developing responsible cyber command-
ers. Only a holistic approach to these important tasks is 
likely to generate sufficient transparency to allow the 
international community to properly understand how 
military cyber operations will be conducted in conform-
ance with LOAC, or with ROE that may be largely in-
formed by LOAC or LOAC-like principles. 

THE LAW REGULATING CROSS-BORDER RELIEF 
OPERATIONS  
Emanuela-Chiara Gillard. In: International review of the 
Red Cross Vol. 95, no. 890, Summer 2013, p. 351-382 

In view of the challenges frequently encountered in 
providing assistance to civilians in opposition-held terri-
tories, consideration is sometimes given to cross-border 
relief operations. Such operations raise numerous legal 
questions, including whose consent is required ; what 
constitutes arbitrary withholding of consent ; what the 
consequences of withholding of consent are, both for 
those wishing to provide assistance and for the parties 
withholding consent ; and what alternatives exist for 
providing assistance in such circumstances. 

LAWFUL TARGETS IN CYBER OPERATIONS : DOES THE 
PRINCIPLE OF DISTINCTION APPLY ?  
by Noam Lubell. In: Israel yearbook on human rights Vol. 
43, 2013, p. 23-43 

The cyber sphere presents unique challenges to our 
ability to adequately distinguish between military and 
civilian and thereby adhere to the fundamental principle 
of distinction. Moreover, the nature of cyber operations 
is such that it does not neatly fit into the paradigm of 
hostilities around which the law of armed conflict (LOAC) 
is constructed. In fact, it has even been debated wheth-
er the LOAC rules on targeting would always apply to 
cyber operations, and whether the need to distinguish 
between military and civilian and the pro-hibition on 
attacking civilian targets are applicable to all forms of 
cyber op-erations or not. This article addresses the 
question of the nature of cyber operations that are likely 
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to take place. It includes an examination of cyber opera-
tions as fitting within the notion of attack. It then turns to 
an analysis of the appropriate threshold of harm that 
would lead a cyber operation to be considered an attack 
under LOAC — and thus subject to the principle of dis-
tinction — with particular focus on destruction of data 
and harm that does not have direct physical manifesta-
tion. 

LAWS OF UNINTENDED CONSEQUENCE ? : NATIONALITY, 
ALLEGIANCE AND THE REMOVAL OF REFUGEES DURING 
WARTIME  
David James Cantor. - In: Refuge from inhumanity ? : 
war refugees and international humanitarian law. - Lei-
den ; Boston : Brill Nijhoff, 2014. - p. 345-372 

IHL does offer certain forms of protection against re-
foulement or return to particular classes of war victims. 
David Cantor shows that — for civilians in the power of a 
party to the conflict — such protection may be located in 
the IHL provisions dealing with deportations, transfers 
and forced displacement. He begins by examining the 
degree to which the law of international armed conflict 
governing the treatment of civilians in occupied territo-
ries and that relating to the protection of aliens in the 
territory of a hostile belligerent provide for non-return in 
their provisions on transfers, deportations and repatria-
tions. He also considers whether the provisions in the 
law of non-international armed conflict concerning 
forced displacement of civilians might offer protection 
against refoulement. Whilst the term 'non-return' maybe 
more accurate than 'non-refoulement' in describing the 
kinds of protection offered, he concludes that IHL does 
indeed offer some level of protection — albeit patchy — 
to civilians fearing return to armed conflict. Given the 
extensive ratification of IHL treaties, the practical impli-
cations of this finding for ‘refugee’ protection are not 
insignificant. 

THE LAWS OF WAR AND PUBLIC OPINION : AN 
EXPERIMENTAL STUDY  
Adam S. Chilton. - [Chicago] : The University of Chicago, 
May 2014. - 20 p. 

Research examining whether the laws of war change 
state behavior has produced conflicting results, and 
limitations of observational studies have stalled progress 
on the topic. I have conducted a survey experiment to 
bring new evidence to the debate. I directly test whether 
a mechanism hypothesized to drive compliance with 
international law — public opinion — creates pressure to 
comply with the laws of war. The results provide quali-
fied support to research suggesting that democracies 
may comply with the laws of war when there is the ex-
pectation of reciprocity, and demonstrate the potential of 
using experimental methods to study the laws of war. 

THE LEGAL ASPECTS OF MILITARY GROUND ROBOTS  
by Ronan Doaré. - In: Robots on the battlefield : con-
temporary issues and implications for the future. - [Fort 
Leavenworth] : Combat Studies Institute Press, 2014. - 
p. 73-88 

Should new legal models be sought, such as liability for 
loss or harm caused by objects in one's care (fait des 
choses), properly suited to encompassing the specific 
missions and risks inherent to the deployment of robots? 
Or, conversely, should we content ourselves with apply-
ing existing legal provisions by taking the view that the 

use of robots does not alter the question of the division 
of liability in relation to the use of force and does not call 
for any major changes to the fundamentals of the vari-
ous parties' liabilities if robots are deemed to be equip-
ment? For now, it must be admitted that "unlike air forc-
es which are equipped with attack drones, ground forces 
remain reluctant to deploy robots with attack capabilities. 
Control over fire on the ground remains the sole pre-
serve of humans with no technological interface." How-
ever, developments are expected which might radically 
alter the application of certain provisions, and the provi-
sions of international humanitarian law (IHL) in particular. 
Taking an interest in the legal aspects to military robot-
ics makes it possible to both understand the legal 
framework of robot deployment and anticipate potential 
developments. 

LEGAL ASYMMETRIES IN ASYMMETRIC WAR  
Ryder Mackeown. In: Review of international studies 
2014, p. 1-22 

Standard conceptions of the relationship between inter-
national law and war in International Relations (IR) 
mostly oscillate between the sceptical view that law is 
mostly irrelevant in times of conflict, and the optimistic 
view that law is a meaningful moral standard that effec-
tively constrains violence. Modern asymmetric conflicts 
between liberal democratic states and non-state actors 
such as the Taliban, al-Qaeda, or Hamas challenge 
these conceptions, however, as they are at once in-
creasingly legal and extremely violent. Drawing inspira-
tion from IR and International Law (IL) scholarship from 
multiple theoretical paradigms, this article examines the 
legal asymmetries before, during, and after asymmetric 
conflict. Noting that law is at once a useful tool and a 
strong normative force, it argues that a good under-
standing of legal asymmetries can supplement existing 
theories of asymmetric war, continue the dissolution of 
false dichotomies and open up interesting avenues of 
research in IR, and help both scholars and policymakers 
understand how international law influences modern 
asymmetric conflict against non-state actors. 

THE LEGAL CHALLENGES OF NEW TECHNOLOGIES : AN 
OVERVIEW  
William H. Boothby. - In: New technologies and the law 
of armed conflict. - The Hague : T.M.C. Asser Press, 
2014. - p. 21-28 

It is difficult to determine whether it is technology that 
challenges the law or the law that challenges the use of 
novel technologies in armed conflict. New technologies 
that are in use for weaponry are posing legal challenges 
such as greater civilian involvement in hostilities, tech-
nological asymmetry between warring parties, and legal 
response to public ethical debates as to the acceptability 
of introducing those new technologies into warfare. In 
relation to new technologies on the horizon, we cannot 
go much further than re-discovering the law versus new 
technology conundrum. This chapter concludes by em-
phasising the significance of weapons review under 
Article 36 of Additional Protocol I as a way of ensuring 
that existing legal norms are applied to modern techno-
logical developments and that the applicable law re-
mains relevant as technology evolves. 

 

ICRC Library | 124 
 



I H L  B i b l i o g r a p h y  2 0 1 4                                          A b s t r a c t s 

THE LEGAL FRAMEWORK APPLICABLE TO INSECURITY AND 
VIOLENCE AFFECTING THE DELIVERY OF HEALTH CARE IN 
ARMED CONFLICTS AND OTHER EMERGENCIES  
Alexander Breitegger. In: International review of the Red 
Cross Vol. 95, no. 889, Spring 2013, p. 83-127 

Ensuring respect for, and protection of, the wounded 
and sick and delivery of health care to them were at the 
origin of the Red Cross and Red Crescent Movement, 
as well as the development of international humanitarian 
law (IHL). In today’s armed conflicts and other emergen-
cies, the problem is not the lack of existing international 
rules but the implementation of relevant IHL and interna-
tional human rights law (IHRL) which form a comple-
mentary framework governing this issue. Against the 
backdrop of the different manifestations of violence 
observed by the ICRC in the field and expert consulta-
tions held in the framework of the Health Care in Danger 
Project, this article identifies commonalities between the 
two legal regimes, including with respect to obligations 
to provide and facilitate impartial health care; prohibi-
tions of attacks against wounded and sick and health-
care providers; prohibitions to arbitrarily obstruct access 
to health care; prohibitions to harass health-care per-
sonnel, in violation of medical ethics; or positive obliga-
tions to ensure essential medical supplies and health-
care infrastructure and protect health-care providers 
against violent interferences by others. The article con-
cludes by indicating certain areas where implementation 
of existing IHL and IHRL is needed, including in domes-
tic normative frameworks, military doctrine and practice, 
as well as training of healthcare personnel on these 
international legal frameworks and medical ethics. 

LEGAL IMPLICATIONS OF THE MEMBERSHIP OF A 
PALESTINIAN STATE IN THE UN ON CIVILIANS IN THE LIGHT 
OF INTERNATIONAL HUMANITARIAN LAW  
Floriana Fabbri and Jacopo Terrosi. - In: Palestine 
membership in the United Nations : legal and practical 
implications. - Newcastle upon Tyne : Cambridge schol-
ars publishing, 2013. - p. 234-251 

At present, the qualification of the conflict between Israel 
and the occupied territories is highly controversial, but 
some doctrinal interpretation tends to classify it as a 
non-international armed conflict. The present chapter 
demonstrates that the consolidation of a Palestinian 
State will result in a change in the legal assessment of 
the conflict, rendering it an international armed conflict. 
In particular, the new situation will confer on Palestine 
the status of an "occupied State" with the subjective 
right to have direct recourse to the Security Council. The 
Security Council will eventually have to take a decision 
to demand Israel to leave the territory of Palestine im-
mediately in order to restore peace in the area. Basing 
itself on the changes in the status of Palestine and in the 
definition of the conflict, this chapter will discuss the 
change in the legal status of the population of the territo-
ry in the light of the Geneva Conventions. 

LEGAL PHANTOMS IN CYBERSPACE : THE PROBLEMATIC 
STATUS OF INFORMATION AS A WEAPON AND A TARGET 
UNDER INTERNATIONAL HUMANITARIAN LAW  
Jack M. Beard. In: Vanderbilt journal of transnational law 
Vol. 47, no. 1, 2014, p. 67-144 

Reports of state-sponsored harmful cyber intrusions 
abound. The prevailing view among academics holds 
that if the effects or consequences of such intrusions are 

sufficiently damaging, international humanitarian law 
(IHL) should generally govern them — and recourse to 
armed force may also be justified against states respon-
sible for these actions under the jus ad bellum. This 
article argues, however, that there are serious problems 
and perils in relying on analogies with physical armed 
force to extend these legal regimes to most events in 
cyberspace. Armed conflict models applied to the use of 
information as a weapon and a target are instead likely 
to generate "legal phantoms" in cyberspace — that is, 
situations in which numerous policy questions and do-
mestic criminal issues are often misinterpreted as legal 
problems governed by the IHL framework or the jus ad 
bellum. This article assesses this dilemma in the context 
of four key problem areas relating to dimensions of in-
formation: (1) problems of origin, organization, and 
availability; (2) problems of access and control; (3) prob-
lems of exploitation; and (4) problems of manipulation 
and content. 

LEGAL REVIEW OF NEW TECHNOLOGY WEAPONS  
Damian P. Copeland. - In: New technologies and the 
law of armed conflict. - The Hague : T.M.C. Asser Press, 
2014. - p. 43-55 

New technology weapons, which employ novel means 
such as nanotechnology, cyber, space or directed ener-
gy, threaten to challenge the existing regulatory norms 
within which states fulfils their legal review obligations. 
This legal review obligation, sourced from either cus-
tomary international law or Article 36 of Additional Pro-
tocol I, is a natural consequence of the rule that a state’s 
right to choose means and methods of warfare is not 
unlimited. States conduct their weapons reviews within 
the weapons law regulatory framework that is created by 
specific, treaty based, regulatory rules and general prin-
ciples of the law of armed conflict. However, the uncon-
ventional nature of new technology weapons may reveal 
gaps in the existing body of weapons law that is largely 
created to regulate conventional weapons. The question 
is whether states are capable of regulating tomorrow’s 
weapons with yesterday’s laws. The chapter discusses 
the challenges faced by states in fulfilment of their 
weapons review obligation of new technology weapons. 
These challenges are the product of the non-prescriptive 
nature of the self-regulatory weapons review obligation, 
the apparent absence of relevant specific treaty regula-
tion and its effect on the application of general principles 
of weapons law. The chapter finally discusses impedi-
ments to future regulation. 

THE LEGALITY OF THE KILLING OF OSAMA BIN LADEN  
by John Cerone. In: Proceedings of the [...] annual 
meeting of the American Society of International Law No. 
107, 2013, p. 47-51 

One major obstacle in assessing the legality of the kill-
ing of Osama bin Laden is that we do not have all the 
facts. However, we also do not have all the law. The 
complexity of analyzing the legality of the killing begins 
with the threshold issue of applicable law. Is the conduct 
to be analyzed according to domestic law or internation-
al law? If the conduct is analyzed under international law, 
then several different bodies of international law are 
potentially applicable, including jus ad bellum (i.e., the 
law regulating recourse to the use of armed force), jus in 
bello (i.e., international humanitarian law or the law of 
armed conflict), international human rights law, interna-
tional criminal law, and the law of state responsibility for 
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injury to aliens, as well as those rules of international 
law that allocate jurisdiction among states. Even if the 
question of applicable law is settled, there are a number 
of potentially relevant legal issues that are unsettled 
within each of these bodies of law. This analysis exam-
ines the applicability and application of jus ad bellum, 
jus in hello, and international human rights law, and 
highlights some of these unresolved issues. 

LEGITIMACY AND COMPLIANCE WITH INTERNATIONAL LAW : 
ACCESS TO DETAINEES IN CIVIL CONFLICTS, 1991-2006  
Hyeran Jo and Catarina P. Thomson. In: British journal 
of political science Vol. 44, issue 2, April 2014, p. 323-
355 : tabl., graph. 

Existing compliance research has focused on states’ 
adherence to international rules. This article reports on 
state and also non-state actors’ adherence to interna-
tional norms. The analysis of warring parties’ behaviour 
in granting the International Committee of the Red Cross 
(ICRC) access to detention centres between 1991 and 
2006 shows that both governments and rebel groups 
adhere to the norm of accepting the ICRC in order to 
advance their pursuit of legitimacy. National govern-
ments are more likely to grant access when they are 
democracies and rely on foreign aid. Insurgent groups 
are more likely to grant access when they exhibit legiti-
macy-seeking characteristics, such as having a legal 
political wing, relying on domestic support, controlling 
territory and receiving transnational support. 

LIBYA : FROM REPRESSION TO REVOLUTION : A RECORD OF 
ARMED CONFLICT AND INTERNATIONAL LAW VIOLATIONS, 
2011-2013  
ed. by M. Cherif Bassiouni. - Leiden ; Boston : M. Nijhoff, 
2013. - LXIII, 933 p. 

The book provides a historical overview of the country 
and the ruinous policies of the Qadhafi regime, a chron-
ological review of the evolution of the conflict, a descrip-
tion of the belligerents and their organizational makeup, 
an account of the NATO intervention and its legality, a 
basic legal characterization of conduct of the belliger-
ents and the various accountability mechanisms pur-
sued thus far, and appraisal of the post-conflict period, 
as well as a detailed assessment and legal characteriza-
tion of ten different theatres of conflict, including Ben-
ghazi, Tripoli, Misrata, Sirte and the Nafusa Mountains. 

LIMITS OF LAW : PROMOTING HUMANITY IN ARMED 
CONFLICT  
Sarah Sewall. - In: Law and war. - Stanford : Stanford 
law books, 2014. - p. 23-47 

The chapter's focus is explaining the gap between the 
U.S. traditionalist view of the law and that of the pro-
gressives. This gap is not well understood by Americans, 
who are routinely reassured that the U.S. military abides 
by the laws of war and then perplexed as outside critics 
dispute U.S. claims. It discusses the two general per-
spectives on the law and illustrate their implications 
through two examples : defining military objectives and 
taking precautions to protect civilians. In both cases, the 
U.S. rejects progressive standards yet routinely takes 
additional measures to oprotect civilians for reasons that 
are independent of the law. It is the norm of minimizing 
civilian casualties, however, not the law, that prompts 
these additional measusres. Indeed, normative argu-
ment divorced from law offers progressives and alterna-

tive means of pushing advanced military powers to en-
hance civilian protections. Yet the most fundamental IHL 
challenge remains enforcement of the most basic pro-
tections for civilians. Even the U.S. is uneven in en-
forcement of the basic rules of war. The history of Amer-
ican prosecution of servuce members for IHL violations 
illustrates this vexing challenge. Progressives should 
place less emphasis upon raising legal requirements for 
protecting civilians than upon enforcing minimal stand-
ards. 

MALICE SUPPLIES THE AGE? : ASSESSING THE CULPABILITY 
OF ADOLESCENT SOLDIERS  
Maria Achton Thomas. In: California western interna-
tional law journal Vol. 44, fall 2013, p. 1-38 

This article considers the issues arising out of interna-
tional criminal law's incoherence in dealing with child 
soldiers as perpetrators. Particularly those aged fifteen 
to seventeen. This article discusses the legal and moral 
concerns of attaching criminal responsibility to adoles-
cent soldiers before proposing that prosecuting adoles-
cent soldiers may be appropriate in certain circumstanc-
es. In doing so, the article recognizes the tension be-
tween international law's normative commitment to pro-
tect children and the duty to end impunity and seek 
justice for the victims of war crimes and crimes against 
humanity. It proposes how this tension might be re-
solved through case-by-case application of the criminal 
defenses of superior orders and duress, and suggests 
how these defenses might be applied to recognize the 
specific characteristics of adolescent soldiers. 

MANUAL ON INTERNATIONAL LAW APPLICABLE TO AIR AND 
MISSILE WARFARE  
produced by the Program on Humanitarian Policy and 
Conflict Research at Harvard University. - Cambridge 
[etc.] : Cambridge University Press, 2013. - LXII, 441 p. 

The HPCR Manual on International Law Applicable to 
Air and Missile Warfare provides the most up-to-date 
restatement of existing international law applicable to 
the conduct of air and missile warfare. The HPCR Man-
ual and its associated rule-by-rule Commentary are the 
results of a six-year endeavor led by the Program on 
Humanitarian Policy and Conflict Research (HPCR) at 
Harvard University, during which it convened an interna-
tional group of renowned legal experts and practitioners 
to reflect on the current legal framework regulating air 
and missile warfare from various sources of international 
law. The HPCR Manual and its associated Commentary 
are an in-depth presentation – and interpretation – of 
international law applicable to military operations involv-
ing air and missile warfare. As a result, it is expected 
that a greater clarity of the law will enhance the protec-
tion of civilians in armed conflict. 

MANUEL DE DROIT DE LA GUERRE  
David Cumin. - Bruxelles : Larcier, 2014. - 534 p. 

Analyse synthétique et pédagogique de l’ensemble du 
droit de la guerre, étrangère comme civile, dans tous les 
théâtres (terre, mer, air), aussi bien les auteurs, causes 
et buts (jus ad bellum), que les acteurs, instruments et 
modalités (jus in bello), y compris les sanctions à la 
violation des règles. 
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MARITIME WARFARE  
Wolff Heintschel von Heinegg. - In: The Oxford hand-
book of international law in armed conflict. - Oxford : 
Oxford University Press, 2014. - p. 145-181 

This contribution deals with the principles and rules of 
international law applicable to international armed con-
flicts at sea, ie with the law of naval warfare and the law 
of maritime neutrality. Although naval engagements 
during non-international armed conflicts occurred in the 
past, the law governing such conflicts is not addressed 
here. 

THE MAVI MARMARA INCIDENT AND THE APPLICATION OF 
INTERNATIONAL HUMANITARIAN LAW BY QUASI-JUDICIAL 
BODIES  
Russell Buchan. - In: Applying international humanitari-
an law in judicial and quasi-judicial bodies : international 
and domestic aspects. - The Hague : Asser Press, 2014. 
- p. 479-503 

Whether Israel’s enforcement of its naval blockade 
against the Mavi Marmara on 31 May 2010 was in con-
formity with international humanitarian law has been 
recently considered by four quasi-judicial bodies. This 
chapter compares and contrasts the four reports pro-
duced by these quasi-judicial bodies and identifies sig-
nificant discrepancies between them as to the interpre-
tation and application of international humanitarian law 
(the law of naval blockade). In the light of this, this chap-
ter then locates the role of quasi-judicial bodies within 
the broader context of international adjudication; specifi-
cally, and although recognising the clear benefits of 
quasi-judicial bodies in a world order where judicial bod-
ies proper are often unable to exercise their jurisdiction, 
this chapter flags up some of the potential problems that 
this new type of adjudication yields for international law 
generally and international dispute resolution in particu-
lar. 

MEMBERS OF THE ARMED FORCES AND HUMAN RIGHTS LAW  
Peter Rowe. - In: The Oxford handbook of international 
law in armed conflict. - Oxford : Oxford University Press, 
2014. - p. 521-542 

This chapter will discuss what is encompassed by the 
term ‘armed forces’ and who are entitled to be called 
members of the armed forces. It will also explore the 
role of human rights law from the standpoint of members 
of the armed forces and others who take an active part 
in hostilities. How a state, or an organized armed group, 
treats its own members in the light of this law is a variant 
on this theme and also requires discussion. 

LA MER COMME ESPACE DE CONFLITS ARMÉS  
Habib Gherari. - In: Permanence et mutation du droit 
des conflits armés. - Bruxelles : Bruylant, 2013. - p. 357-
381 

Après une revue historique du développement du droit 
des conflits armés en mer et le constat de la dispersion 
des sources de ce droit, ce chapitre s'attache à décrire 
où résident les mutations et où se nichent encore les 
solutions traditionnelles. Il s'interroge d'abord sur une 
éventuelle reconfiguration des zones d'opérations: quel 
est l'impact d'une part du nouveau droit de la mer, issu 
de la Convention de Montego Bay du 10 décembre 
1982, et quelle est l'influence de la pratique relativement 
récente des zones dites d'exclusion? Il s'attache ensuite 

à voir en quoi les règles de droit international humani-
taire exposées en particulier dans le Protocole addition-
nel I de 1977 peuvent s'appliquer, être transposables ou 
à tout le moins inspirer des règles valant pour les com-
bats en mer. 

THE MERCENARY MONIKER : CONDEMNATIONS, 
CONTRADICTIONS AND THE POLITICS OF DEFINITION  
Aaron Ettinger. In: Security dialogue Vol. 45, no. 2, April 
2014, p. 174-191 

Despite considerable efforts, the concept of the ‘merce-
nary’ remains ill-defined within the scholarly literature on 
non-state combatants. In common usage, ‘mercenary’ is 
intended to function as a descriptive category of com-
batant, denoting certain unique or transhistorical proper-
ties. Instead, however, it is a highly subjective, imprecise 
and politicized term. This article critically analyses his-
torical, legal and philosophical definitions of ‘mercenary’, 
and asks whether it is worth retaining the term as an 
analytical category at all. In short, the answer is no. The 
article’s exposition of the ‘mercenary moniker’ uncovers 
the statist political ethic that anchors different interpreta-
tions of the mercenary concept. It shows that concep-
tions of the mercenary are deeply rooted in a Westpha-
lian political ethic of war and conflict that upholds the 
instrumentality of the state to notions of political com-
munity, morality and identity. Accordingly, it argues that 
‘mercenary’ should be jettisoned from the academic 
conceptual vocabulary of non-state combatants, and 
proposes ‘freelance militant’ as an alternative. Properly 
contextualized, this alternative could make possible a 
conceptual vocabulary that is able to clearly distinguish 
between such freelance militants and other non-state 
combatants. 

METHODS AND MEANS OF CYBER WARFARE  
William H. Boothby. In: International law studies Vol. 89, 
2013, p. 387-405 

Central to the conduct of hostilities in an armed conflict 
are the tools and techniques with which the fight is un-
dertaken. In non-cyber warfare, the tools, that is, the 
missiles, bombs, rifles, bayonets, mines, bullets and 
other weapons and associated equipment, are em-
ployed in ways that differ according to the military pur-
pose that it is being sought after. These twin ideas of 
“military tools” and of the ways in which they are em-
ployed can be applied equally to cyber warfare. It fol-
lows that we should consider how the law that regulates, 
respectively, the tools or means of warfare and the ways 
or methods whereby those tools are used should 
properly be applied in the cyber context. 

THE MILITARY RESPONSE TO CRIMINAL VIOLENT EXTREMIST 
GROUPS : ALIGNING USE OF FORCE PRESUMPTIONS WITH 
THREAT REALITY  
Geoffrey S Corn and Tanweer Kaleemullah. In: Israel 
law review Vol. 47, issue 2, July 2014, p. 253-283 

While the scope of applicability of Common Article 3 to 
internal threats and disturbances has witnessed what is 
arguably a significant evolution since 1949, it is unclear 
whether and when this baseline humanitarian obligation 
– and the broader customary laws and customs of war 
applicable to non-international armed conflicts once this 
article is triggered – are applicable when a state con-
fronts organised criminal gangs who possess a capabil-
ity to engage in violence and wreak havoc that rivals, if 
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not exceeds, that of traditional insurgent threats. Much 
of this uncertainty derives from the fact that the re-
sponse to criminal disturbances appears to have been 
specifically excluded from situations triggering Common 
Article 3 when it was adopted in 1949. However, it is 
unlikely that the drafters of the Conventions at that time 
anticipated the nature of organised criminal gangs and 
the destabilising effect these groups have today in many 
areas of the world. The nature of this threat has resulted 
in the increasingly common utilisation of regular military 
forces to restore government control in areas in which 
they operate. This results in the use of force and the 
exercise of incapacitation powers that far exceed normal 
law enforcement response authority. It is therefore the 
thesis of this article that when the nature of these 
threats exceeds the normal law enforcement response 
authority and compels the state to resort to regular mili-
tary force to restore order, international humanitarian 
law, or the law of armed conflict, provides the only viable 
legal regulatory framework for such operations. However, 
it is also the view of the authors that the risk of excess of 
authority inherent in this legal framework necessitates a 
carefully tailored package of rules of engagement to 
mitigate the risk that the effort to restore order will result 
in the unjustified deprivation of life, liberty and property. 

MILITARY STRATEGIC USE OF OUTER SPACE  
Duncan Blake. - In: New technologies and the law of 
armed conflict. - The Hague : T.M.C. Asser Press, 2014. 
- p. 97-114 

A nation's space objects are not immune from warfare or 
conflict just because they are in orbit around the Earth. 
Countries should assume that their space assets can 
and will be targeted during hostilities both kinetically and 
non-kinetically. This chapter describes relevant techno-
logical developments in the space domain and how they 
are of military significance now, and potentially in the 
future. This chapter describes the development of 
space-based capabilities, some of which simply enable 
terrestrial warfare, but some of which potentially involve 
weapons "through", "to", "in" and "from" space. It also 
explores the utility and constraints of such capabilities, 
and theories about how such capabilities should be 
used. 

THE (MIS)USE OF INTERNATIONAL HUMANITARIAN LAW 
UNDER ARTICLE 15(C) OF THE EU QUALIFICATION 
DIRECTIVE  
Céline Bauloz. - In: Refuge from inhumanity ? : war 
refugees and international humanitarian law. - Leiden ; 
Boston : Brill Nijhoff, 2014. - p. 247-269 

It is important to bear in mind that beneficiaries of sub-
sidiary protection in EU law are not Refugee Convention 
refugees, such that the source of protection obligations 
accepted on their behalf by EU Member States must be 
sought elsewhere. This, creates a normative challenge 
for refugee lawyers. In particular, the author examines 
the role of IHL for the purpose of interpreting Article 
15(c). She suggests that one fundamental reason mili-
tates against a purely IHL interpretation of Article 15(c), 
namely: the distinct functions of IHL and subsidiary pro-
tection or, more broadly, IRL. This becomes apparent 
when analysing three key concepts in Article 15(c) — 
'indiscriminate violence', 'civilian' and 'international or 
internal armed conflicts'. Since the IHL contents of these 
terms cannot, in her view, meet the protective purpose 
of subsidiary protection, she concludes that recourse to 

IHL carries the risk of restricting the scope of the latter to 
the detriment of those in need of international protection. 

MODERN TECHNOLOGIES AND TARGETING UNDER 
INTERNATIONAL HUMANITARIAN LAW  
Charlotte Lülf. - Bochum : Ruhr-Universität Bochum, 
Dezember 2013. - III, 59 p. 

Over the last decades, the worldwide evolution and 
advancement of technology interfused nearly all aspects 
of life, including the conduct of States and non-State 
actors in armed conflict. The lex specialis governing 
armed conflicts, international humanitarian law (IHL), 
has always been challenged by these transformation of 
conflicts and continuously advancing weaponry. Howev-
er, those involved in armed conflict situation, especially 
those taking part in actual combat, are in need of pre-
cise regulation or at least interpretation thereof to de-
termine which conduct is lawful and which is not. There-
fore modern technologies and the alteration in targeting 
made possible by their use have to be continuously 
reassessed for their compliance with IHL and its overall 
objectives. This thesis focuses on two distinctive types 
of modern technology, on the one hand unmanned Aeri-
al Vehicles (UAV) and unmanned combat aerial vehicles 
(UCAV) and on the other hand cyber attacks and their 
(il)legality under the laws of armed conflict. 

NANOTECHNOLOGY AND MILITARY ATTACKS ON 
PHOTOSYNTHESIS  
Thomas Faunce. - In: New technologies and the law of 
armed conflict. - The Hague : T.M.C. Asser Press, 2014. 
- p. 175-190 

Advancing scientific knowledge regarding the photosyn-
thetic process at a molecular level has raised the possi-
bility of widespread artificial photosynthetic projects in 
the future, for example, for large-scale or ‘off-grid’ re-
newable energy and food production. The value that 
these projects would have to states and the global 
community, attracts the possibility that artificial photo-
synthesis, and the photosynthetic process in general, 
may become ‘direct’ military targets. This chapter ex-
plores the extent to which the existing principles of the 
law of armed conflict, international environmental law 
and the ENMOD Convention are capable of regulating a 
direct attack on natural or artificial photosynthesis. In 
particular, it examines whether the basic principles of 
international environmental law prohibit direct manipula-
tion of natural or artificial photosynthesis and are appli-
cable during warfare. It then analyses whether natural 
photosynthesis may be protected from direct military 
attack under Articles 35(3) and 55 of Additional Protocol 
I or under the ENMOD Convention. 

NANOTECHNOLOGY AND THE LAW OF ARMED CONFLICT  
Hitoshi Nasu. - In: New technologies and the law of 
armed conflict. - The Hague : T.M.C. Asser Press, 2014. 
- p. 143-157 

Nanotechnology is a rapidly evolving field of science 
cutting across many disciplines including engineering, 
quantum physics, optics, chemistry and biology, and 
typically involves manipulation of matter on the atomic 
and molecular level in the size range of 1–100 nm (1 nm 
= 10-9 m) in one or more external dimensions. It ena-
bles, for example, the increased and tailored rate of 
energy release, manipulation of optical properties, in-
creased electrical conductivity, and improved hardness 
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and strength with reduced weight, which can find useful 
applications for advanced military equipment and wea-
ponry. The introduction of nanotechnology into weapon-
ry is also expected to influence the application and in-
terpretation of the law of armed conflict, raising the 
question as to whether the existing rules are sufficiently 
clear and adequate in light of the technology’s specific 
characteristics, as well as with regard to the foreseeable 
humanitarian impact it may have. This chapter revisits 
the rationale underlying the law of armed conflict and 
examines to what extent the problems arising from the 
use of nanotechnology-enhanced or enabled weapons 
could adequately be addressed within the current legal 
framework governing weaponry. To that end, this chap-
ter focuses on the three enhanced capabilities that nan-
otechnology introduces to weaponry: (1) penetration; (2) 
accuracy and manipulation in the delivery of focused 
force application; and (3) camouflaging. 

NARROWING THE INTERNATIONAL LAW DIVIDE : THE DRONE 
DEBATE MATURES  
Michael N. Schmitt. In: The Yale journal of international 
law online Vol. 39, Spring 2014, p. 1-14 

The treatment of drone strikes in international law is 
uncertain but rapidly developing. Commentators’ con-
flicting viewpoints on the matter are grounded in differ-
ent legal frameworks—international humanitarian law 
(IHL), international human rights law (IHRL), and inter-
national law governing state force. Drawing on four re-
cently released reports about drone warfare by the UN, 
Amnesty International, and Human Rights Watch, the 
author argues that substantial agreement has been 
reached about the international legal principles govern-
ing drone use, and that persisting agreement will con-
tribute to wider compliance with international legal 
standards. The author first discusses areas of agree-
ment and then considers areas of international law in 
which consensus has not yet been reached. Reports 
agree that consent by the territorial state to the use of 
drones is required for sovereignty to be respected, that 
IHL applies to drone use in conflicts, and that IHRL ap-
plies both inside and outside of conflict. Disagreement 
persists concerning: self-defense as a justification for 
use of drones, the significance of geographical bounda-
ries, characteristics legitimating targets, IHL obligations 
to capture rather than kill, drone strike investigations, 
and further continuing legal ambiguities. The author 
concludes that discourse surrounding drone warfare has 
matured, and observes that continuing disagreement 
combined with greater transparency and accountability 
will likely contribute to increased adherence to interna-
tional law standards. [Summary by students at the Uni-
versity of Toronto, Faculty of Law (IHRP)] 

NATIONAL HUMAN RIGHTS INSTITUTIONS, DISPLACEMENT 
AND HUMAN SECURITY  
Richard Carver. - In: Human security and international 
law : the challenge of non-state actors. - Cambridge 
[etc.] : Intersentia, 2014. - p. 75-99 

One category of non-State actor that may play a useful 
role in preventing or remedying human security viola-
tions that may be characterised as human rights viola-
tions, are national human rights institutions (NHRIs). 
The Commission on Human Security indeed acknowl-
edged the importance of NHRIs, especially for human 
rights advocates in countries with weak or non-existent 
human rights machinery. NHRIs are ‘hybrid’ actors that 

at first sight look like State actors, in that they enjoy 
formal legal powers by virtue of State law and are fi-
nanced out of the State budget. But at the same time, 
NHRIs function at arm’s length from the State, monitor-
ing and providing a check on State legislation. An NHRI 
may be composed (in part) of NSA representatives, and 
form part of an international network that exists beyond 
the State. So far NHRIs have not often played a leading 
role during the very conflicts and crises that give rise to 
the most abject human security violations. This contribu-
tion argues, however, that there is no principled reason 
that should limit NHRIs’ involvement in such situations. 
In fact, some NHRIs have engaged with humanitarian 
crises, and notably the displacement that has accompa-
nied them. Drawing on a number of case studies, the 
author identifies the best practices of NHRIs monitoring 
and criticises instances of State-steered forced migra-
tion in a context of both man-made conflicts and natural 
disasters. The replication of these best practices else-
where may strengthen NHRIs’ potential to further human 
security worldwide, although much will obviously depend 
on the latitude and on the independence which local 
political actors give to NHRIs. 

NATIONAL SECURITY LAW  
Geoffrey S. Corn and Eric T. Jensen with the assistance 
of Anne Johnson ; guest ed. : Gary D. Solis. - [Atlanta] : 
Emory University School of Law, International Humani-
tarian Law Clinic ; [Washington] : ICRC, Regional Dele-
gation for United States and Canada, [2012?]. - 30 p. 

This teaching International humanitarian law Supple-
ment offers materials for faculty interested in incorporat-
ing IHL into a National Security Law course. IHL offers 
several excellent illustrations of important national secu-
rity law concepts. The examples provided are intended 
to facilitate the incorporation of these illustrations into a 
national security law curriculum. This pamphlet provides 
a brief narrative proposal for how to do so, references to 
suggested cases and potential questions and topics for 
classroom discussion. Section I provides a brief intro-
duction to the key principles of IHL. The subsequent 
sections deal topically with National Security concepts 
into which IHL can be integrated as part of the teaching 
methodology. 

A NATO PERSPECTIVE ON APPLICABILITY AND 
APPLICATION OF IHL TO MULTINATIONAL FORCES  
Peter M. Olson. In: International review of the Red Cross 
Vol. 95, no. 891/892, Autumn/Winter 2013, p. 653-657 

Questions of the applicability and application of interna-
tional humanitarian law (IHL) to multinational forces are 
of central interest to the North Atlantic Treaty Organisa-
tion (NATO, also referred to as ‘the Alliance’ or ‘the 
Organisation’). Far from being incidental, multinational 
military coordination is the Organisation’s raison d’être 
and the driving concept behind its methods, history and 
operations. Since the end of the Cold War, it has con-
ducted a series of major multinational military operations 
– in and around the Balkans, Afghanistan, Libya and 
elsewhere – in which questions of the application of IHL 
have inevitably arisen. 

NAVIGATING JUS AD BELLUM IN THE AGE OF CYBER 
WARFARE  
Reese Nguyen. In: California law review Vol. 101, issue 
4, 2013, p. 1079-1129 
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The last decade has witnessed the heightened destruc-
tive potential of cyber attacks; correspondingly, cyber-
space has become the new battlefield for nation-states 
in conflict. Yet jus ad bellum - the body of international 
law governing legitimate use of force - provides little 
guidance about the legality of a cyber attack or when 
such an attack becomes an act of war justifying resort to 
responsive force. This Comment provides a new analyti-
cal framework for addressing that question. It begins by 
clarifying definitional ambiguities in the literature on 
cyber attack, setting forth a definition that focuses on 
computer networks as the instruments, rather than ob-
jects, of attack. It examines the technical concepts and 
considerations that influence the use-of-force analysis 
and animate the evaluation of potential analytical 
frameworks. It then discusses the governing jus ad bel-
lum standards and critiques the leading approaches to 
assessing cyber attacks under these standards. This 
Comment departs from the traditional and accepted 
models of inquiry, drawing on cyber security research to 
propose a framework centered on cyber-physical sys-
tems that addresses cyber attacks under the laws of just 
war. 

NECESSITY AND NON-COMBATANT IMMUNITY  
Seth Lazar. In: Review of international studies Vol. 40, 
issue 1, January 2014, p. 53-76 

The principle of non-combatant immunity protects non-
combatants against international attacks in war. It is the 
most widely endorsed and deeply held moral constraint 
on the conduct of war. And yet it is difficult to justify. 
Recent developments in just war theory have under-
mined the canonical argument in its favour – Michael 
Walzer's, in Just and Unjust Wars. Some now deny that 
non-combatant immunity has principled foundations, 
arguing instead that it is entirely explained by a different 
principle: that of necessity. In war, as in ordinary life, 
harms to others can be justified only if they are neces-
sary. Attacking non-combatants, the argument goes, is 
never necessary, so never justified. Although often re-
peated, this argument has never been explored in depth. 
In this article, I evaluate the necessity-based argument 
for non-combatant immunity, drawing together theoreti-
cal analysis and empirical research on anti-civilian tac-
tics in interstate warfare, counterinsurgency, and terror-
ism. 

LE NETTOYAGE ETHNIQUE : ASPECTS DE DROIT 
INTERNATIONAL  
Sébastien Marmin ; préf. de Syméon Karagiannis. - 
Paris : L'Harmattan, 2014. - 503 p. 

Le nettoyage ethnique est une pratique visant à réaliser 
l'homogénéité démographique sur un territoire donné. Il 
peut ainsi s'analyser comme un instrument de création 
d'un Etat-nation. Les règles internationales de garantie 
des droits fondamentaux opposeront une résistance 
face à cette pratique qu'il semble pertinent d'évaluer à 
l'heure où de nombreuses tensions communautaires 
sont encore à déplorer de par le monde. L'enjeu d'une 
telle entreprise est de déterminer l'opportunité d'élaborer 
une règle prohibitive spécifique au nettoyage ethnique. 
Celui-ci peut être entrepris sous couvert d'un conflit 
armé ou en temps de paix. Le droit international des 
droits de l'homme est applicable dans les deux hypo-
thèses mais laisse cependant des possibilités de déro-
gations en temps de guerre. Celles-ci seront compen-
sées par l'application, en période de conflit armé, d'un 

droit spécifique appelé droit international humanitaire. 
Les règles les plus à même de prévenir le nettoyage 
ethnique seront à rechercher dans ces deux corps de 
règles ainsi que dans le droit international des minorités. 

NETWORKS IN NON-INTERNATIONAL ARMED CONFLICTS : 
CROSSING BORDERS AND DEFINING "ORGANIZED ARMED 
GROUP"  
Peter Margulies. In: International law studies Vol. 89, 
2013, p. 54-76 

The author examines the definition of organized armed 
groups (OAGs) under the law of armed conflict and 
examines how that definition relates to Al Qaeda and 
the ability for States to use force against them. Addition-
al Protocol II to the Geneva Convention defines OAGs 
narrowly to include groups that control part of a State's 
territory. The author argues for a broader interpretation 
of OAGs and as an example points to case law from the 
International Criminal Tribunal for the former Yugoslavia 
and the Inter-American Commission on Human Rights. 
A broader definition would allow States to target individ-
uals performing a continuous combat function, as op-
posed to IHLR's narrower, concrete imminent threat to 
the life of an individual requirement. A broader definition 
would also allow OAG members to be prosecuted by 
international tribunals rather than under municipal law. 
The author argues that Al Qaeda has sufficient organi-
zational structure to be considered an OAG due to: the 
existence of bureaucracy, discipline mechanisms, moni-
toring and documentation, and the ability to assess per-
formance. Furthermore, Al Qaeda has synergistic rela-
tionships with, and strategic influence over, other re-
gional groups, including al Shabab and Al Qaeda in the 
Arabian Peninsula. Al Qaeda's OAG status is sufficient 
to justify the targeting of these affiliate groups. [Sum-
mary by students at the University of Toronto, Faculty of 
Law (IHRP)] 

THE NEW CYBER FACE OF BATTLE : DEVELOPING A LEGAL 
APPROACH TO ACCOMMODATE EMERGING TRENDS IN 
WARFARE  
Stephenie Gosnell Handler. In: Stanford journal of inter-
national law Vol. 48, no. 1, 2012, p. 209-237 

The article presents information on the cyberspace op-
erations with reference to the emerging trend and the 
conduct of warfare. The Russian-Georgian War of 2008 
was the first warfare executed with the use of non-
kinetic cyberattacks. Information on the difference be-
tween cybercrimes and cyberattacks and the utilization 
of kinetic effects instead of traditional weapons by the 
cyberattacks, under the laws of war is also presented. 

A NEW DAWN IN THE NUCLEAR WEAPONS DEBATE : A ROLE 
FOR AFRICA ?  
Sarah Swart. In: African yearbook on international hu-
manitarian law 2013, p. 196-218 

The question this article attempts to answer is what role 
the African continent should and could play in the call for 
an international treaty banning nuclear weapons, and 
how interested Africa really is in playing such a role. The 
continent has been described as surprisingly disinter-
ested when it comes to the issue, and this article aims to 
assess both the implications and likelihood of Africa's 
future involvement. 
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NEW FRONTIERS IN THE LAWS OF WAR : INTERNATIONAL 
HUMANITARIAN LAW TRANSPARENCY  
Lesley Wexler. In: Journal of transnational law and poli-
cy Vol. 23, 2013-2014, p. 93-117 

This article identifies the demand for public transparency 
as a new frontier in international humanitarian law (IHL). 
When new conflicts occur, they expose the limitations of 
the IHL regime and often spur major reform efforts. It 
suggests that the growing movement for greater public 
access to information is just as significant as proposals 
for substantive IHL changes, calls for enhanced ac-
countability, and suggestions for better training. Its ad-
vocates contend that information is a necessary precon-
dition to intelligent public debate over IHL reform and 
assessments of IHL compliance. Demands for enhanced 
public transparency span the range of IHL activities:  the 
classification of conflicts, the sorting of combatants and 
civilians, the numbers of civilian casualties, the deploy-
ment of unlawful weapons, the conditions of detention, 
the use of coercive interrogation, its facilitation via ex-
traordinary rendition, and the punishment for unlawful 
activities. 

NEW FRONTIERS IN THE LAWS OF WAR : PROPORTIONATE 
DEFENSE  
Jeff McMahan. In: Journal of transnational law and poli-
cy Vol. 23, 2013-2014, p. 1-36 

The purpose of this essay is to explore some of the 
hitherto unappreciated complexities in the idea of pro-
portionality. It explains how a requirement of proportion-
ality differs from a requirement of necessity, distinguish 
among various types of proportionality, and examine the 
ways in which proportionality in defense differs from 
proportionality in punishment. It also suggests that cer-
tain good or bad effects may have less weight than oth-
ers, or even no weight at all, in the assessment of pro-
portionality. Finally, it argues that proportionality is not 
just a matter of the consequences of action but is also 
sensitive to the ways in which consequences are 
brought about. 

NEW FRONTIERS IN THE LAWS OF WAR : SOME OTHER 
MENS'REA ? : THE NATURE OF COMMAND RESPONSIBILITY 
IN THE ROME STATUE  
Joshua L. Root. In: Journal of transnational law and 
policy Vol. 23, 2013-2014, p. 119-156 

The Rome Statute of the International Criminal Court 
provides for Command Responsibility. The provision 
addressing this is ambiguous and raises a number of 
interpretive issues. Command responsibility can either 
be understood as a mode of liability--a way of holding 
commanders vicariously responsible for the acts of their 
subordinates, or it can be understood as a separate, 
distinct crime based on the commander's dereliction of 
his supervisory duties. The Rome Statute is not clear on 
the matter and points in both directions. In recent years, 
the mode of liability approach has come under increas-
ing scrutiny by academics and by judges, particularly at 
the ICTY. This is rightly so, because the mode of liability 
approach offends basic notions of justice and accounta-
bility for personal responsibility. The separate crime 
theory conversely, serves to punish commanders for 
their omissions and comports with modern notions of 
due process and fundamental fairness. A mode of liabil-
ity approach is particularly problematic in the context of 
specific intent crimes, like genocide, because the Rome 

Statute only requires that a military superior be negligent 
to be punishable under command responsibility. If com-
mand responsibility is a distinct crime, there is no con-
flict here; however, if command responsibility is a mode 
of liability, it effectively nullifies the element of genocidal 
intent, the hallmark of the "crime of crimes." This disser-
tation explores some of the interpretive issues the Court 
must address in order to construe command responsibil-
ity in the Rome Statute as a distinct crime. The conclu-
sion here is that there is sufficient foundation in the 
Rome Statute to construe command responsibility as a 
separate, distinct crime, and still maintain the Court's 
jurisdiction over that crime. 

NEW FRONTIERS IN THE LAWS OF WAR : THE UN CHARTER, 
HUMAN RIGHTS LAW, AND CONTINGENT PACIFISM  
Larry May. In: Journal of transnational law and policy Vol. 
23, 2013-2014, p. 37-67 

This paper argues that new developments in both the 
jus ad bellum law of the use of force, and the jus in bello 
law of armed conflict, have moved international law 
quite close to the position of contingent pacifism. The 
UN Charter was meant to eliminate recourse of war as 
we had known it. And this continues to be the way the 
Charter is viewed today as a source of jus ad bellum law. 
In addition, there is a movement that sees that war can-
not be conducted jus in bello, as we have, and still have 
respect for human rights. International humanitarian law 
has in the past largely followed the Just War tradition in 
regarding some wars as just even though war involves 
the intentional killing of humans. But that is changing 
with the human rights revolution that is sweeping across 
international law. 

NEW RULES FOR VICTIMS OF ARMED CONFLICTS : 
COMMENTARY ON THE TWO 1977 PROTOCOLS ADDITIONAL 
TO THE GENEVA CONVENTIONS OF 1949  
by Michael Bothe, Karl Josef Partsch,Waldemar A. Solf ; 
with the collab. of Martin Eaton. - Leiden ; Boston : M. 
Nijhoff, 2013. - XXXII, 843 p. 

It is a major cultural achievement that violence in armed 
conflicts is restrained by international legal rules. As the 
nature of these conflicts changes, these rules have to be 
adapted accordingly in order to provide effective protec-
tion for the victims. The adoption of the two Protocols 
Additional to the Geneva Conventions in 1977 was a 
major step in this development. The authors, who were 
involved in the negotiation of these two treaties, give a 
first hand account of the meaning of the text and the 
intent of the negotiators. The book is, thus, an important 
tool to better understand and implement these treaties 
which have proved their salutary importance in the all 
too many conflicts during the last decades. The current 
volume is a revised reprint, with new introductory mate-
rials, of the original text published in 1982. 

NEW TECHNOLOGIES AND THE LAW OF ARMED CONFLICT  
Hitoshi Nasu, Robert McLaughlin. - The Hague : T.M.C. 
Asser Press, 2014. - XX, 259 p. 

Contient notamment : The legal challenges of new tech-
nologies : an overview / W. H. Boothby. - Geography, 
territory and sovereignty in cyber warfare / D. Mison. - 
The law applicable to military strategic use of outer 
space / D. Blake. - Examining autonomous weapon 
systems from a law of armed conflict perspective / J. S. 
Thurnher. 
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NEW WEAPONS, OLD CRIMES ?  
Marina Castellaneta. - In: War crimes and the conduct of 
hostilities : challenges to adjudication and investigation. 
- Cheltenham ; Northampton : E. Elgar, 2013. - p. 194-
210 

This article examines how new weapons have changed 
the way the criminality of their use is assessed. The 
author argues that even though there is an absence of 
specific prohibitions of certain types of new weapons, 
general principles of international humanitarian law (IHL) 
concerning the employment of weapons in armed con-
flicts and international criminal law are applicable, and 
must be taken into account in order to assess both the 
lawfulness of the use of such weapons and individual 
criminal responsibility. The author summarizes the ap-
plication of IHL principles in the UN Fact-Finding Mission 
on the Gaza Conflict, and analyzes other contemporary 
situations involving the use of new weapons. In terms of 
criminal responsibility, the author argues that a lack of 
specific treaty rules does not preclude the prosecution of 
war crimes for serious IHL violations. However, the at-
tribution of individual responsibility is sometimes difficult, 
particularly with respect to identifying a distant perpetra-
tor of an attack. According to principle, the author ar-
gues, the person will be responsible for war crimes if the 
attack is conducted intentionally, and if the employment 
of the weapon has an indiscriminate effect or provokes 
large-scale damage to civilians or civilian objects. 
[Summary by students at the University of Toronto, Fac-
ulty of Law (IHRP)] 

NON-INTERNATIONAL ARMED CONFLICTS : THE APPLICABLE 
LAW  
Sandesh Sivakumaran. In: Collegium No 43, automne 
2013, p. 25-32 

The first part of this contribution reviews the historical 
steps that have led to a situation where today, there 
does exist a developed body of international law that 
governs non-international armed conflict. In many re-
spects, it is similar to the law on international armed 
conflict. The second part then turns to difficulties linked 
with the scope of application of IHL that some of these 
recent developments (the increase substance of IHL 
applicable to non-international armed conflict, the role 
played by International human rights law, the conflation 
between bodies of law) have given rise to. 

NON-REFOULEMENT BETWEEN "COMMON ARTICLE 1" AND 
"COMMON ARTICLE 3"  
Reuven (Ruvi) Ziegler. - In: Refuge from inhumanity ? : 
war refugees and international humanitarian law. - Lei-
den ; Boston : Brill Nijhoff, 2014. - p. 386-408 

The duty to ‘respect and ensure respect’ for the 1949 
Geneva Conventions contains an implicit obligation not 
to refoule victims and potential victims of war. This is the 
bold contention developed by Ruvi Ziegler. His contribu-
tion considers the non-refoulement obligations of non-
belligerent states in on-going armed conflicts. The main 
claim of this chapter is that, in an armed conflict, where 
it is determined that violations of Common Article 3 are 
occurring, there ought to be a (rebuttable) presumption 
that all parties to the 1949 Geneva Conventions, wheth-
er engaged in that armed conflict or not, undertake not 
to return persons 'taking no active part in hostilities' 
fleeing such violations even if they fail to meet the 'refu-
gee' definition in Article IA(2) of the Refugee Convention. 

Non-refoulement may thus be utilised to invoke the re-
sponsibility of parties to the 1949 Geneva Conventions 
to protect civilians (of other states) from the harms of 
armed conflicts, thus making IHL, international criminal 
law and IRL mutually reinforcing. 

NON-REFOULEMENT, TEMPORARY REFUGE, AND THE "NEW" 
ASYLUM SEEKEERS  
Guy S. Goodwin-Gill. - In: Refuge from inhumanity ? : 
war refugees and international humanitarian law. - Lei-
den ; Boston : Brill Nijhoff, 2014. - p. 433-459 

Guy Goodwin-Gill revisits the notion of 'temporary ref-
uge' for those in flight from conflict as it emerged in the 
1980s, and considers to what extent it can be regarded 
as a norm of customary international law, in the light of 
State and UN practice, theoretical approaches to cus-
tom as a source of international obligations, and related 
developments over the past thirty years. The principle of 
temporary refuge, he argues, comprises more than its 
core obligations of admission and non-return to situa-
tions of danger; and he makes the case for de-linking 
the concept of refuge from the principle of non-
refoulement and developing refuge itself as the over-
arching principle of protection. 

NON-STATE ACTORS AND LAW OF ARMED CONFLICT 
REVISITED : ENFORCING INTERNATIONAL LAW THROUGH 
DOMESTIC ENGAGEMENT  
Anton O. Petrov. In: Journal of conflict and security law 
Vol. 19, no. 2, Summer 2014, p. 279-316 

Compliance of non-State actors (NSA) constitutes a 
major problem of the law of armed conflict (LOAC). The 
reasons lie in the very structure of the law applying in 
non-international armed conflicts (NIAC). NSA feel dis-
advantaged and often do not recognize these State-
made rules. A promising step is to engage NSA in some 
form of norm-setting. This can address the deficits of the 
current law of NIAC by creating a sense of ownership 
among NSA, and leading to a better-suited legal regime. 
It has been suggested to conduct this on an internation-
al level, and to grant NSA international law-making 
powers. This article points to significant potential down-
sides of such an approach. Instead, it argues, the 
same—or even better—results can be achieved by 
keeping the engagement on the domestic level and 
focusing on ad hoc regulation. From the outset, interna-
tional law-making powers of NSA face major doctrinal 
difficulties. But also for practical reasons, ad hoc instru-
ments are better suited to ensure a sense of ownership 
among NSA and to achieve tailored results for the spe-
cific conflict. Such domestic processes are also more 
sensitive to State concerns and interests making their 
participation more likely which, in turn, increases chanc-
es of successful implementation of an effective legal 
regime. Domestic and international approaches should 
not be seen as opposing, as they can often complement 
one another. This article seeks to contribute to the on-
going discourse by highlighting some currently neglect-
ed aspects. 

NON-STATE ARMED GROUPS AND TECHNOLOGY : THE 
HUMANITARIAN TRAGEDY AT OUR DOORSTEP ?  
Dave Wallace and Shane Reeves. In: The University of 
Miami national security and armed conflict law review 
Vol. 3, 2013, p. 26-45 
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Technological advances are altering the contemporary 
asymmetric conflicts between non-state armed groups 
and state actors. This article discusses the humanitarian 
consequences of these changing conflicts by first illus-
trating the dangers posed by non-state armed groups 
gaining access to advanced technologies. A subsequent 
examination of the increasing ability of non-state armed 
groups to use new technologies, such as cyber opera-
tions, to mitigate state actor advantages and the result-
ant risks to civilian populations follows. The article con-
cludes that the humanitarian challenges presented by 
this growing intimacy between non-state armed groups 
and technology, whether through a potentially devastat-
ing attack or by the dramatic erosion to the principle of 
distinction, are immense and cannot be ignored. 

LA NOTION D'OBJECTIF MILITAIRE ET LES CIBLES DUALES  
Yves Sandoz. - In: Permanence et mutation du droit des 
conflits armés. - Bruxelles : Bruylant, 2013. - p. 415-451 

Les cibles qualifiées de duales ont une double fonction, 
d'une part, celle de contribuer à l'action militaire, d'autre 
part, celle de jouer un rôle dans la vie civile. En fait, à 
l'exception des biens qui sont exclusivement militaires 
par nature, tous les biens entrant dans la définition d'ob-
jectif militaire sont potentiellement des biens qui peuvent 
avoir un usage civil. Cette contribution, après un exa-
men des principes fondamentaux de la conduite des 
hostilités, s'attache à l'étude de la définition de l'objectif 
militaire matériel et aux nombreuses controverses l'en-
tourant. Elle se penche également sur les principes qui 
complètent cette définition et qui déterminent la licéité 
d'une attaque. La définition de l'objectif militaire ne men-
tionne nullement que les biens doivent être utilisés ex-
clusivement à de telles fonctions. Dès lors, c'est dans le 
cadre des principes de précaution et de proportionnalité 
que doit porter le débat sur les cibles duales. 

THE NOTIONS OF THE RESPONSIBILITY TO PROTECT AND 
THE PROTECTION OF CIVILIANS IN ARMED CONFLICT : 
DETECTING THEIR ASSOCIATION AND ITS IMPACT UPON 
INTERNATIONAL LAW  
Raphaël van Steenberghe. In: Goettingen journal of 
international law Vol. 6, no. 1, 2014, p. 81-114 

The article focuses on the recent trend evidenced in 
United Nations and State practice towards associating 
the responsibility to protect with the protection of civil-
ians in armed conflict. It analyzes whether such a trend 
is well-founded by shedding light on the common and 
distinct features of the two notions. In addition, it exam-
ines the normative impacts of such association on inter-
national law, mainly on international humanitarian law 
since the protection of civilians in armed conflict is 
founded upon this law. The article concludes that, alt-
hough the responsibility to protect and the protection of 
civilians in armed conflict share similar features, such as 
the ultimate objective that they pursue and the general 
content of their protection, a closer look reveals signifi-
cant differences between the two notions, mainly due to 
their specific underlying logic. It observes that their as-
sociation has precisely led to export the reaction as-
pects peculiar to the responsibility to protect into the 
field of the protection of civilians in armed conflict. Such 
association may have the potential not only to influence 
the nature of the responsibility to protect by enabling it 
to evolve from a political to a legal concept, but also and 
more probably to have an impact on international hu-
manitarian law. This could have the advantage of both 

clarifying and putting the accent on the possibility and 
necessity of coercive intervention of the international 
community in case of violations of the international hu-
manitarian law rules related to the protection of civilians. 
However, such evolution is not without risk for this law. 
In particular, it may affect its neutral nature or lead to 
conflate the primary and collective responsibility that it 
provides with the ones under the responsibility to protect. 

LES OBLIGATIONS RELATIVES AUX DROITS DE L'HOMME 
DANS LE CADRE DE L'OCCUPATION MILITAIRE  
Noam Lubell. In: Revue internationale de la Croix-
Rouge : sélection française Vol. 94, 2012/1, p. 237-260 

Le présent article examine l'applicabilité du droit interna-
tional des droits de l'homme dans des situations d'occu-
pation militaire. Partant du postulat qu'il peut y avoir des 
obligations en matière de droits de l'homme dans de 
telles circonstances, il analyse leurs modalités précises 
d'applicabilité des droits de l'homme et la relation de ces 
droits avec la notion d'occupation. Enfin, il indique les 
obstacles pratiques et juridiques à la mise en oeuvre 
des obligations relatives aux droits de l'homme et plaide 
pour une démarche contextuelle qui permette de proté-
ger les droits de l'homme tout en admettant les réalités 
concrètes de l'occupation militaire. 

OBSERVANCE OF INTERNATIONAL HUMANITARIAN LAW BY 
FORCES UNDER THE COMMAND OF THE EUROPEAN UNION  
Frederik Naert. In: International review of the Red Cross 
Vol. 95, no. 891/892, Autumn/Winter 2013, p. 637-643 

This contribution identifies the main issues relevant for 
the applicability and application of international humani-
tarian law (IHL) in military operations under the com-
mand of the European Union (EU) and briefly describes 
the EU’s practice and policy in this respect. 

OBSTACLES AU DROIT INTERNATIONAL HUMANITAIRE : LA 
POLITIQUE ISRAÉLIENNE D’OCCUPATION  
Peter Maurer. In: Revue internationale de la Croix-
Rouge : sélection française Vol. 94, 2012/4, p. 323-331 

Dans cet article, le Président du CICR Peter Maurer 
décrit le regard porté par le CICR sur certaines poli-
tiques israéliennes qui sont devenues des caractéris-
tiques essentielles de l’occupation telles que l’annexion 
de Jérusalem-Est par Israël, le tracé de la barrière en 
Cisjordanie et la présence et de l’expansion future des 
colonies israéliennes. 

OCCUPATION TRANSFORMATIVE ET IMPULSION 
UNILATÉRALISTE  
Gregory H. Fox. In: Revue internationale de la Croix-
Rouge : sélection française Vol. 94, 2012/1, p. 141-177 

L'occupation de l'Irak en 2003 a suscité un important 
débat entre les juristes. Une occupation pouvait-elle être 
"transformative" ? N'était-il pas traditionnellement inter-
dit à l'occupant de modifier de manière substantielle 
l'infrastructure juridique ou politique de l'Etat dont il con-
trôlait le territoire ? L'expérience irakienne a conduit 
certains commentateurs à affirmer que, d'une part, ce 
"principe conservationniste" avait été peu observé dans 
la pratique et que, d'autre part, une occupation à des 
fins de transformation était en accord avec plusieurs 
tendances importantes du droit international moderne. 
Ces tendances inclueraient notamment la reconstruction, 
sur base libérale et démocratique, des Etats sortant d'un 
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conflit, l'application extraterritoriale des obligations con-
ventionnelles relatives aux droits de l'homme et le déclin 
des conceptions abstraites de la souveraineté territoriale. 
L'auteur du présent article estime que ces prises de 
position sont très excessives. La pratique des Puis-
sances occupantes ne confirme pas la thèse selon la-
quelle les transformations libérales démocratiques sont 
répandues. Par ailleurs, il n'a jamais été allégué que les 
traités relatifs aux droits de l'homme exigeaient que les 
Etats parties légifèrent dans les territoires d'autres Etats. 
Plus important encore, le principe conservationniste 
joue un rôle capital en imposant des limites à l'appro-
priation unilatérale par l'occupant des pouvoirs législatifs 
de l'Etat subordonné. Certes, les actions de transforma-
tion post-conflit ont constitué l'une des caractéristiques 
de l'ordre juridique de l'après guerre froide, mais ces 
actions ont été menées de manière collective, le plus 
souvent par le biais du Chapitre VII de la Charte des 
Nations Unies. Autoriser les occupants à renverser cette 
tendance en réfutant toute nécessité d'approbation col-
lective des "réformes" entreprises dans les Etats occu-
pés équivaudrait à valider un unilatéralisme anachro-
nique. Une telle démarche irait à l'encontre de la multila-
téralisation de tous les aspects des conflits armés, évi-
dente dans tous les domaines, bien plus que dans la 
seule reconstruction post-conflit. 

THE OCCUPIED PALESTINIAN TERRITORY AND 
INTERNATIONAL HUMANITARIAN LAW : A RESPONSE TO 
PETER MAURER  
Shawan Jabarin. In: International review of the Red 
Cross Vol. 95, no. 890, Summer 2013, p. 415-428 

This opinion note presents a Palestinian perspective on 
the relevance and effectiveness of international humani-
tarian law to Israel and the Occupied Palestinian Territo-
ry. It continues the discussion initiated by ICRC’s presi-
dent Peter Maurer, in the previous issue of the Review, 
on the legality and humanitarian consequences of Israeli 
policies and practices regarding certain key issues relat-
ed to the occupation, namely the routing of the West 
Bank Barrier, the building of Israeli settlements in the 
Occupied Palestinian Territory and the annexation of 
East Jerusalem. A response piece by Alan Baker, for-
mer legal adviser of Israel’s Ministry of Foreign Affairs, 
to Peter Maurer’s article was published in the same 
issue. 

OF AUTONOMY, AUTARKY, PURPOSIVENESS AND 
FRAGMENTATION : THE RELATIONSHIP BETWEEN EU 
ASYLUM LAW AND INTERNATIONAL HUMANITARIAN LAW  
Violeta Moreno-Lax. - In: Refuge from inhumanity ? : 
war refugees and international humanitarian law. - Lei-
den ; Boston : Brill Nijhoff, 2014. - p. 295-341 

The undisputed human rights roots of subsidiary protec-
tion notwithstanding, Violeta Moreno-Lax reminds us 
that EU asylum law has developed as an autonomous 
system of international protection. This is particularly 
evident from the CJEU case law on subsidiary protection 
and the way in which Article 15(c) of the EU Qualifica-
tion Directive has been construed. Taking account of the 
specificities of the EU legal order and drawing on the 
jurisprudence of the relevant courts and treaty bodies, 
Moreno Lax advocates for a return to the basics of trea-
ty interpretation as a way to solving the interpretative 
impasse. Through the prism of Article 31 of the Vienna 
Convention on the Law of Treaties, it becomes apparent 
why systems of international law develop some sort of 

isolationism (or autonomy) and why recourse to extrinsic 
sources of interpretation should remain secondary. 

OPÉRATIONS DE MAINTIEN DE LA PAIX ET DROIT DES 
CONFLITS ARMÉS  
Nicolas Michel et Katherine Del Mar. - In: Permanence 
et mutation du droit des conflits armés. - Bruxelles : 
Bruylant, 2013. - p. 185-216 

Ce chapitre s'attache à démontrer dans quelle mesure 
le droit des conflits armés est applicable aux opérations 
de maintien de la paix. L'histoire enseigne que la recon-
naissance, puis la consécration de l'applicabilité du droit 
international humanitaire, ont été graduelles. Aujourd'hui, 
il n'y a plus de doute sur le principe. En revanche, l'ap-
plication pratique et la définition des modalités con-
crètes souffrent encore de difficultés récurrentes, par 
exemple en ce qui concerne la détermination de l'exis-
tence d'un conflit armé ou celle de la nature de celui-ci. 
Elles pâtissent aussi du fait que les règles convention-
nelles pertinentes ont été conçues pour s'appliquer es-
sentiellement à des Etats. 

ORDER WITHIN ANARCHY : THE LAWS OF WAR AS AN 
INTERNATIONAL INSTITUTION  
James D. Morrow. - New York : Cambridge University 
Press, 2014. - XIV, 354 p. 

Order Within Anarchy focuses on how the laws of war 
create strategic expectations about how states and their 
soldiers will act during war, which can help produce 
restraint. International law as a political institution helps 
to create such expectations by specifying how violence 
should be limited and clarifying which actors should 
comply with those limits. The success of the laws of war 
depends on three related factors : compliance between 
warring states and between soldiers on the battlefield, 
and control of soldiers by their militaries. A statistical 
study of compliance of the laws of war during the twen-
tieth century shows that joint ratification strengthens 
both compliance and reciprocity, compliance varies 
across issues with the scope for individual violations, 
and violations occur early in war. Close study of the 
treatment of prisoners of war during World Wars I and II 
demonstrates the difficulties posed by states' varied 
willingness to limit violence, a lack of clarity about what 
restraint means, and the practical problems of restraint 
on the battlefield. 

ORGANIZING FOR CYBERSPACE OPERATIONS : SELECTED 
ISSUES  
Paul Walker. In: International law studies Vol. 89, 2013, 
p. 341-361 

With the establishment of United States Cyber Com-
mand, the United States dramatically raised the profile 
of cyberspace operations as a method of warfare, 
prompting other nations to follow suit and establish their 
own cyber operations units. As more and more states 
create such units, it is appropriate to examine the inter-
national law implications for how cyber operations units 
should be organized to conduct operations, given the 
unique nature of cyberspace as an operating domain. 
This article examines, through the prism of U.S. De-
partment of Defense practices, three areas of the law of 
armed conflict with implications for the organization and 
execution of cyberspace operations. First, the issue of 
reviewing cyberspace weapons for compliance with the 
laws of armed conflict is examined by comparing and 
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contrasting the practices of the services that comprise 
the United States armed forces. Second, the article 
addresses issues raised by the requirement to take 
precautions against the effects of attacks, specifically, 
the feasibility of clearly separating military objects and 
objectives from civilian objects in cyberspace. Finally, 
the article extends the discussion of precautions against 
the effect of cyber attacks to a State's conduct of its own 
cyber attacks, examining principles implicit in the inter-
action between a number of customary rules within the 
laws of armed conflict to arrive at conclusions as to how 
States should organize and prepare for conducting 
cyber attacks. 

ORIGINS OF THE NORM AGAINST CHEMICAL WEAPONS  
Catherine Jefferson. In: International affairs Vol. 90, no. 
3, May 2014, p. 647-661 

The use of chemical weapons in Syria in August 2013 
led to calls for a tough international response in order to 
uphold the norm against what is often portrayed as a 
particularly odious form of warfare. The condemnation of 
poison weapons has a long history and this article ex-
amines the origins of the international norm against their 
use. It focuses particularly on the proceedings of the first 
Hague Peace Conference and suggests that this repre-
sented the emergence of an important distinction be-
tween the customary norm against poison and poisoned 
arms, and a newly codified norm against the use of 
asphyxiating gas projectiles, which was primarily an 
attempt to limit the potential of new weapons technolo-
gies. However, psychological responses to the wide-
scale use of chemical weapons in the First World War 
underscored a deep revulsion to this form of warfare 
and blurred the distinction between gas projectiles and 
poison. While the Hague Conventions ultimately failed to 
avert the use of chemical weapons, the formation of the 
1925 Geneva Protocol reaffirmed the norm against the 
use of poison in war and represented both a legal and 
moral condemnation of chemical and biological weap-
ons that continues to be enshrined in international law 
today. 

THE OXFORD HANDBOOK OF INTERNATIONAL LAW IN 
ARMED CONFLICT  
ed. by Andrew Clapham and Paola Gaeta ; assistant 
ed.: Tom Haeck, Alice Priddy. - Oxford : Oxford Univer-
sity Press, 2014. - LXXXIV, 909 p. 

Part A provides the historical background and sets out 
some of the contemporary challenges. Part B considers 
the relevant sources of international law. Part C de-
scribes the different legal regimes: land warfare, air 
warfare, maritime warfare, the law of occupation, the law 
applicable to peace operations, and the law of neutrality. 
Part D introduces crucial concepts in international hu-
manitarian law: weapons and the concepts of superflu-
ous injury and unnecessary suffering, the principle of 
distinction, proportionality, genocide and crimes against 
humanity, grave breaches and war crimes, and internal 
armed conflict. Part E looks at fundamental rights: the 
right to life, the prohibition on torture, the right to fair trial, 
economic, social and cultural rights, the protection of the 
environment, the protection of cultural property, the 
human rights of the members of the armed forces, and 
the protection of children. Part F covers important issues 
such as: the use of force, terrorism, unlawful combatants, 
the application of human rights in times of armed conflict, 
refugee law, and the issues of gender in times of armed 

conflict. Part G deals with accountability issues including 
those related to private security companies and armed 
groups, as well as questions of state responsibility 
brought before national courts and issues related to 
transitional justice. 

PALESTINIAN PRISONERS IN ISRAELI JAILS IN LIGHT OF THE 
THIRD GENEVA CONVENTION : FROM JAILS TO PRISONER OF 
WAR CAMPS  
Magdalena A. Pulido. - In: Palestine membership in the 
United Nations : legal and practical implications. - New-
castle upon Tyne : Cambridge scholars publishing, 2013. 
- p. 268-289 

The purpose of the present chapter is to discuss how 
the situation of Palestinian prisoners in Israeli jails could 
benefit from the establishment of a Palestinian State. 
The first part discusses Israel's position regarding the 
non-existence of POW status in relation to the conflict 
with Palestine. The second part elaborates on the im-
portance of the existence of the State of Palestine for 
POW status, while addressing possible scenarios in 
which its existence would provide either for the status 
and treatment of Palestinian prisoners as POWs, or for 
the other mechanisms whereby Palestine could protect 
its nationals imprisoned in Israel. 

LE PATRIMOINE CULTUREL, CIBLE DES CONFLITS ARMÉS : 
DE LA GUERRE CIVILE ESPAGNOLE AUX GUERRES DU 21E 
SIÈCLE  
sous la dir. de Vincent Négri. - Bruxelles : Bruylant, 2014. 
- XVIII, 249 p. 

À partir de l'épisode fondateur que constitue la préser-
vation du patrimoine artistique espagnol et son évacua-
tion vers Genève lors de la guerre civile entre 1936 et 
1939, ce volume explore, à travers les contributions d'un 
panel d'experts, l'évolution des pratiques et du droit 
international assurant la protection des biens culturels 
lors des conflits. Les expériences menées jusqu'à nos 
jours pour que soient préservés le patrimoine et les 
témoins des cultures qui forgent notre mémoire collec-
tive, ébranlée par les guerres, sont également décrites 
et analysées, de même que le rôle des institutions spé-
cialisées et dédiées à cette entreprise. Les contributions 
rassemblées dans cet ouvrage sont issues d'un colloque 
international sur la sauvegarde des biens culturels lors 
des conflits armés et des crises, au Musée d'art et d'his-
toire de Genève. Ce colloque international a bénéficié 
du patronage de l'UNESCO. 

LE PATRIMOINE CULTUREL MATÉRIEL ET IMMATÉRIEL : 
QUELLE PROTECTION EN CAS DE CONFLIT ARMÉ ?  
Christiane Johannot-Gradis. - Genève [etc.] : Schul-
thess ; Paris : LGDJ, 2013. - XXXIX, 832 p. 

L’individu est vulnérable en cas de guerre dans son 
intégrité physique mais aussi dans son identité culturelle, 
notamment dans les conflits à composante ethnique, 
culturelle ou religieuse. La destruction du patrimoine 
culturel peut alors devenir un enjeu du conflit. Le sort du 
patrimoine culturel ainsi pris dans la tourmente n’est pas 
uniforme. Dans diverses contrées il existe par des mo-
numents ou objets, un patrimoine "matériel" essentiel-
lement protégé par le droit des conflits armés ; ailleurs, 
là où le bâti est éphémère, il s’exprime dans l’oralité, la 
gestuelle, la musique ou d’autres expressions que li-
vrent les individus avec leurs supports. Ce patrimoine 
est principalement "immatériel". Cette thèse vise à dé-
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montrer que tout patrimoine culturel est matériel et im-
matériel, et que le droit applicable en cas de conflit peut 
le protéger, d’abord avec le droit des conflits armés, 
mais aussi par d’autres instruments applicables, tels que 
les traités de droits de l’homme ou les Conventions de 
l’UNESCO sur le patrimoine culturel. 

PERMANENCE ET MUTATION DU DROIT DES CONFLITS 
ARMÉS  
sous la dir. de Vincent Chetail. - Bruxelles : Bruylant, 
2013. - XI, 683 p. 

Le présent ouvrage réunit les principaux experts du droit 
international humanitaire pour réfléchir sur ses principes 
fondateurs et leur pertinence dans les conflits armés 
contemporains. Il propose un état des lieux sur les 
grandes questions du droit international humanitaire à la 
lumière de l’évolution récente de la pratique en la ma-
tière.  L’approche retenue par cette étude se veut à la 
fois didactique et critique, de manière à mieux com-
prendre les enjeux contemporains du droit international 
humanitaire, son évolution et sa portée. L’ouvrage col-
lectif s’articule à cette fin autour de cinq axes essen-
tiels : - la notion de conflit armé ; - les nouveaux acteurs 
des conflits armés ; - les espaces des conflits armés ; - 
les méthodes de combat ; - la juridictionnalisation du 
droit des conflits armés. 

PERMISSIBILITY OF TARGETED KILLING  
Ophir Falk. In: Studies in conflict & terrorism Vol. 37, 
issue 4, 2014, p. 295-321 

Targeted killing has become an increasingly prevalent 
tactic employed by states in their efforts to counter ter-
rorism. Despite its widespread use, the criteria for tar-
geted killing permissibility have remained vague. This 
article identifies and evaluates the circumstances under 
which targeted killings can be considered permissible 
and looks at on-the-ground implementation by Israel and 
the United States. While both Israel and the United 
States may have largely adhered to the laws of armed 
conflict, in practice, discrepancies in implementation 
exist. This is primarily due to the ambiguity of the “dis-
tinction” and “proportionality” principles, two key legal 
and moral criteria that need further clarification. 

PERSECUTION AND THE NEXUS TO A REFUGEE CONVENTION 
GROUND IN NON-INTERNATIONAL ARMED CONFLICT : 
INSIGHTS FROM CUSTOMARY INTERNATIONAL 
HUMANITARIAN LAW  
Vanessa Holzer. - In: Refuge from inhumanity ? : war 
refugees and international humanitarian law. - Leiden ; 
Boston : Brill Nijhoff, 2014. - p. 101-127 

This chapter analyses the central international refugee 
law (IRL) concept of ‘persecution’ and the nexus be-
tween the well-founded fear of persecution and a Refu-
gee Convention ground. Holzer’s contribution usefully 
examines in which situations the Refuge Convention 
refugee definition should be interpreted in the light of 
international humanitarian law (IHL). Her argument is 
that IHL provides instructive but limited guidance on the 
interpretation of these aspects of the refugee definition 
where protection claims relate to situations of non-
international armed conflict, by identifying unlawful ways 
of conducting hostilities and by indicating the presence 
of causes unrelated to military necessity. Her central 
argument, however, is that the overall guiding principle 
for interpreting treaty provisions resides in their humani-

tarian object and purpose, which serves to ensure that 
recourse to I HL enhances, rather than restricts, refugee 
protection. 

PERSONAL SCOPE OF IHL PROTECTION IN NIAC : LEGAL 
AND PRACTICAL CHALLENGES  
Françoise Hampson. In: Collegium No 43, automne 
2013, p. 59-62 

While the principle of distinction is relatively straightfor-
ward in international armed conflict - two categories of 
persons can be targeted : the fighting members of the 
enemy's armed forces and civilians who at the times are 
taking a direct part in hostilities - in non-international 
armed conflict, there is no reference to combatant status. 
Therefore, in NIAC, the only persons who can be target-
ed are civilians at the time they are taking a direct part in 
hostilities. But what is meant by "for such time as" and 
what activities are covered by "direct participation". This 
contribution offers a critical look at the ICRC's Interpre-
tive Guidance on the Notion of Direct Participation in 
Hostilities. 

PERSONS PROTECTED BY IHL IN INTERNATIONAL ARMED 
CONFLICTS : THE LAW AND CURRENT CHALLENGES  
Kirby Abbott. In: Collegium No 43, automne 2013, p. 47-
58 

Within the overarching issue of the interrelationship 
between IHRL and IHL are a number of operationally 
pressing sub-issues and challenges to IHL. This contri-
bution briefly outlines seven of the most significant: 1) 
The absence of a methodology which allows for the 
practical application of the lex specialis doctrine ; 2) The 
interaction between ECtHR jurisprudence and the lex 
specialis doctrine when advising on the conduct of mili-
tary operations during IAC ; 3) The extraterritorial scope 
of human rights treaties ; 4) Security Council Resolu-
tions as a source of legal authority to engage IHL ; 5) 
Detention paragraph 100 in Al-Jedda ; 6) Right to life ; 
7) Investigations of cases where force was lawful under 
IHL and the International Criminal Court 

PERSPECTIVE ON THE APPLICABILITY AND APPLICATION OF 
INTERNATIONAL HUMANITARIAN LAW : THE UN CONTEXT  
Katarina Grenfell. In: International review of the Red 
Cross Vol. 95, no. 891/892, Autumn/Winter 2013, p. 
645-652 

The applicability of international humanitarian law (IHL) 
to United Nations (UN) forces has long generated dis-
cussion. When peacekeepers have become engaged in 
hostilities of such a nature as to trigger the application of 
IHL, questions have arisen as to whether they should be 
equally subject to the rules of IHL. 

THE PLEA OF SUPERIOR ORDERS IN THE HONG KONG 
TRIALS  
Bing Bing Jia. - In: Hong Kong's war crimes trials. - Ox-
ford : Oxford University Press, 2013. - p. 169-198 

The plea of superior orders, though well-known to pre-
sent deay international law, may not, as yet, be free of 
the controversy that has existed since the begining of its 
life as a feature of international criminal law. The point of 
dispute lies in its categorization either as a mitigating 
factor in sentencing or as a defence excluding criminal 
responsibility. In a sense, the two differing functions of 
the plea can both stake a claim to reflect customary law, 
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as chiefly derived from the post-WWII military trials. It is 
however clear from the discussion of the present chap-
ter, that the law at the time of the Hong Kong trials ad-
mitted of only one version of it, even though various 
tribunals had ventured to suggest alternatives in the light 
of the factual circumstances of the cases before them. 

POST-OCCUPATION LAW  
Yaël Ronen. - In: Jus post bellum : mapping the norma-
tive foundations. - Oxford : Oxford University Press, 
2014. - p. 428-446 

This chapter examines the notion of post-occupation law 
as a body of law that applies after the termination of 
occupation and regulates transition from dependence 
created by the occupant to self-sufficiency. Post-
occupation law should address both individual and col-
lective interests. The analysis indicates that post-
occupation law must be distinct from (albeit possibly 
related to) existing bodies of law. Unlike the laws of 
occupation and international human rights law, it is 
geared towards transition rather than premised on static 
effective control; and unlike the responsibility to protect 
and other proposed regimes, it is based on past conduct 
rather than forward-looking. A new body of law would 
nonetheless be informed by existing bodies of law and 
shaped by reference to their respective areas of applica-
tion. 

POSTWAR  
Robert M. Chesney. In: Harvard national security journal 
Vol. 5, issue 1, 2014, p. 305-334 

Does it really matter, from a legal perspective, whether 
the U.S. government continues to maintain that it is in 
an armed conflict with al Qaeda? Critics of the status 
quo regarding the use of lethal force and military deten-
tion tend to assume that it matters a great deal and that 
shifting to a postwar framework will result in significant 
practical change. Supporters of the status quo tend to 
share that assumption and oppose abandoning the 
armed-conflict model for that reason. This Essay argues 
that both camps are mistaken about this common prem-
ise. For better or worse, shifting from the armed-conflict 
model to a postwar framework would have far less of a 
practical impact than both assume. 

THE PRACTICAL GUIDE TO HUMANITARIAN LAW  
Françoise Bouchet-Saulnier ; ed. and transl. by Laura 
Brav and Camille Michel. - Lanham [etc.] : Rowman and 
Littlefield, 2014. - XXVII, 797 p. 

Now in a comprehensively updated edition, this indis-
pensable handbook analyzes how international humani-
tarian law has evolved in the face of these many new 
challenges. Central concerns include the war on terror, 
new forms of armed conflict and humanitarian action, 
the emergence of international criminal justice, and the 
reshaping of fundamental rules and consensus in a 
multipolar world. The Practical Guide to Humanitarian 
Law provides the precise meaning and content for over 
200 terms such as terrorism, refugee, genocide, armed 
conflict, protection, peacekeeping, and torture, and pri-
vate military companies— words that the media has 
introduced into everyday conversation, yet whose legal 
and political meanings are often obscure. The Guide 
definitively explains the terms, concepts, and rules of 
humanitarian law in accessible and reader-friendly al-
phabetical entries. Written from the perspective of vic-

tims and those who provide assistance to them, the 
Guide outlines the dangers, spells out the law, and 
points the way toward dealing with violations of the law. 
Entries are complemented by analysis of the decisions 
of relevant courts; detailed bibliographic references; 
addresses, phone numbers, and Internet links to the 
organizations presented; a thematic index; and an up-to-
date list of the status of ratification of more than thirty 
international conventions and treaties concerning hu-
manitarian law, human rights, refugee law, and interna-
tional criminal law. This unprecedented work is an inval-
uable reference for policy makers and opinion leaders, 
students, relief workers, and members of humanitarian 
organizations. 

THE PRACTICE OF INTERNATIONAL COURTS AND TRIBUNALS 
ON ARMED FORCES : ISSUES OF STATUS AND ATTRIBUTION  
Andrea Carcano. - In: Armed forces and international 
jurisdictions. - Cambridge [etc.] : Intersentia, 2013. - p. 
141-167 

Because IHL has traditionally developed - and continues 
to develop - through treaties and the domestic practice 
of states as exemplified, for instance, by military manu-
als and decisions of national courts, it would therefore 
be imprudent to herald the practice of international 
courts and tribunals as representing the main source 
and depository of IHL norms. Nevertheless, due to the 
depth of some of the decisions of international courts 
and tribunals; as well as their sheer number in the sense 
of there being an accumulation of cases consistently 
reiterating the same principle in relation to particular 
issues; and the possibility that - either because of their 
precedential effects or persuasive value - they may 
influence the development of IHL, neglecting such prac-
tice would be equally superficial. In light of such consid-
erations pointing to the significance of judicial decisions 
from both an academic and a normative perspective, 
this chapter explores some key issues of status and 
attribution concerning armed forces which have 
emerged in the practice of international courts and tribu-
nals, and examines the contribution to the development 
and clarification of IHL made by those jurisdictions. This 
study looks at the practice in a holistic manner, seeking 
to join the dots from a plethora of cases, highlighting any 
emerging patterns as well instances in which the prac-
tice has yet to crystallize in a coherent framework. 

PRAY FIRE FIRST GENTLEMEN OF FRANCE : HAS 21ST 
CENTURY CHIVALRY BEEN SUBSUMED BY HUMANITARIAN 
LAW ?  
Evan J. Wallach. In: Harvard national security journal 
Vol. 3, issue 2, 2013, p. 431-469 

In 1956 the U.S. Army’s FM 27-10 required that belliger-
ents conduct hostilities “with regard for the principles 
of ... chivalry... ”. Similarly, the 1958 British Manual of 
Military Law Part III stated that chivalry was one of the 
three principles which determined development of the 
law of war, saying it “demands a certain amount of fair-
ness and a certain mutual respect between the oppos-
ing forces... ”. Despite those requirements, however, no 
clear definition of the term existed in a form which pro-
vided legal guidance for an officer concerned with inter-
national law compliance. The current (2004) British 
Manual drops the chivalry requirement, saying only that 
the Martens Clause5 “incorporates the earlier rules of 
chivalry that opposing combatants were entitled to re-
spect and honor.” One premise of this Article is that 
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international humanitarian law is not a substitute for the 
specific elements of chivalry, and that chivalric obliga-
tions must continue to guide military conduct, as U.S. 
law currently requires. It is written primarily at the tactical 
level, although aspects apply to operational and strate-
gic matters. After an historical survey, it examines mod-
ern chivalry both through positive requirements and 
negative prohibitions in the national codes of the United 
States and the international law of war, and analyzes 
the application of those strictures in regulations, case 
authorities,  and commentary. 

PRECISION AIR WARFARE AND THE LAW OF ARMED 
CONFLICT  
by Christopher J. Markham and Michael N. Schmitt. In: 
Israel yearbook on human rights Vol. 43, 2013, p. 297-
319 

The authors argue that the increasing use of precision 
weapons is partially because they enable conformity 
with the Law of Armed Conflict (LOAC) principles of 
distinction, proportionality, and indiscriminate attacks. 
They further argue that the evolution of precision sys-
tems is altering interpretations of LOAC’s principles. 
Specifically, the authors suggest that 1) the relative 
precision displayed by American bombers in WWII 
would today be considered an indiscriminate attack, 2) 
what is considered excessive collateral damage under 
the principle of proportionality will vary depending on a 
party’s capacity to conduct precision air attacks, and 3) 
requirements of reasonableness for precautions in at-
tack may require the use of precision munitions if avail-
able. The authors then consider three emerging but 
controversial systems that raise issues of the relation-
ship between precision and LOAC. Firstly, they argue 
that Unmanned Combat Aerial Vehicles can reduce 
collateral damage due to their ability to gather intelli-
gence in environments too risky for human pilots. Sec-
ondly, automated weapons systems should not be pro-
hibited as a class, because they may soon be able to 
distinguish targets and perform damage estimates as 
well as humans can. Finally, the authors argue that even 
precision cyber attacks can do immense non-physical 
damage and this may force an evolution LOAC’s tradi-
tional definitions of attack and collateral damage, both o 
which are based on physical damage. [Summary by 
students at the University of Toronto, Faculty of Law 
(IHRP)] 

THE PREOPERATIONAL LEGAL REVIEW OF CYBER 
CAPABILITIES : ENSURING THE LEGALITY OF CYBER 
WEAPONS  
P. J. Blount. In: Northern Kentucky law review Vol. 39, 
no. 2, 2012, p. 211-220 

This paper investigates the legal evaluation that must be 
given to a Military cyber capability before they can be 
made operational. This evaluation process is examined 
in the context of United States practice as well as inter-
national law. 

PREVENTING AND REPRESSING INTERNATIONAL CRIMES : 
TOWARDS AN "INTEGRATED" APPROACH BASED ON 
DOMESTIC PRACTICE : REPORT OF THE THIRD UNIVERSAL 
MEETING OF NATIONAL COMMITTEES FOR THE 
IMPLEMENTATION OF INTERNATIONAL HUMANITARIAN LAW  
prepared by Anne-Marie La Rosa. - Geneva : ICRC, 
February 2014. - 2 vol. (108, 341 p.) 

The report, based primarily on national practice, offers a 
pragmatic approach to the prevention and suppression 
of international crimes, paying particular attention to the 
Statute of the International Criminal Court.  This report, 
which takes into account the work and reflections that 
followed the Universal Meeting, includes discussions on 
various means and solutions available in meeting the 
challenges associated with incorporating IHL (in particu-
lar, repressive aspects) into national law. The report also 
provides reflections on other important issues, including 
universal jurisdiction and the role of punishment in the 
prevention of serious violations of IHL. The volume 2 
contains reference documents aimed at supporting 
States ‘efforts on the issues discussed during the uni-
versal Meeting. 

LE PRINCIPE DE DISTINCTION ENTRE CONFLITS ARMÉS 
INTERNE ET INTERNATIONAL  
Paul Tavernier. - In: Permanence et mutation du droit 
des conflits armés. - Bruxelles : Bruylant, 2013. - p. 73-
95 

La distinction entre conflits armés internationaux et in-
ternes est certainement un des piliers du droit interna-
tional humanitaire contemporain et cela au moins depuis 
1949 et l'adoption du fameux article 3 commun aux 
quatre Conventions de Genève. Le principe de cette 
distinction, s'il est plutot à ranger parmis les éléments de 
permanence du droit des conflits armés, subit néan-
moins beaucoup de facteurs de mutation. Ce chapitre 
s'attache à montrer la dichotomie entre les règles du 
régime conventionnel et celles du régime coutumier. 
Ainsi, si une certaine permanence de la distinction des 
deux types de conflits est à noter dans le droit conven-
tionnel, le développement du droit coutumier, lui, va 
dans le sens d'une atténuation progressive de la distinc-
tion. 

THE PRINCIPLE OF DISTINCTION BETWEEN CIVILIANS AND 
COMBATANTS  
Nils Melzer. - In: The Oxford handbook of international 
law in armed conflict. - Oxford : Oxford University Press, 
2014. - p. 296-331 

Today, the majority of armed conflicts are of a non-
international character, that is to say, they involve at 
least one belligerent party composed entirely of non-
state actors, whose organization, equipment, training, 
and discipline rarely match those of state armed forces. 
At the same time, there has been a continuous shift of 
military operations into civilian population centres. The 
ensuing intermingling of armed actors with the civilian 
population has not only exposed the latter to increased 
collateral dangers, but has also facilitated the involve-
ment of civilians themselves in activities more closely 
related to military operations, from providing food, shel-
ter, equipment, and intelligence to combatants, up to 
direct participation in combat. Even more recently, the 
increased outsourcing of traditionally military functions 
has inserted numerous private contractors and civilian 
intelligence personnel or other civilian government em-
ployees into the modern battlefield. Moreover, con tem-
porary military operations often attain an unprecedented 
level of complexity, involving the coordination of a great 
variety of interdependent human and technical re-
sources in different locations. All of these factors have 
caused confusion and uncertainty as to the distinction 
between legitimate military targets and persons protect-
ed against direct attacks. These difficulties are further 
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aggravated where combatants do not distinguish them-
selves from the civilian population, for example during 
undercover military operations or when acting as farm-
ers by day and fighters by night. As a result, civilians are 
more likely to fall victim to erroneous or arbitrary target-
ing, while armed forces—unable to properly identify their 
adversary—bear an increased risk of being attacked by 
persons they cannot distinguish from the civilian popula-
tion. This trend, which threatens to undermine some of 
the most fundamental achievements made in ‘humaniz-
ing’ warfare, calls for a careful analysis of the legal con-
cepts and rationale underlying the principle of distinction 
with a view to clarifying its meaning in light of the cir-
cumstances prevailing in contemporary armed conflicts. 

THE PRISONER OF WAR CAMP TRIALS  
Yuma Totani. - In: Hong Kong's war crimes trials. - Ox-
ford : Oxford University Press, 2013. - p. 71-94 

By analyzing a selection of British war crimes trials held 
in Hong Kong, this chapter assess the British courts' 
findings on the organizational and individual responsibil-
ity of the Japanese military and civilian authorities for the 
mistreatment of prisoners of war. The British Hong Kong 
cases are particularly noteworthy because of the inclu-
sion in the groups of defendants of a representative 
range of the Japanese camp authorities in wartime 
Hong Kong and Taiwan, thereby allowing an insight into 
structures, internal workings, and policy dimensions of 
the Japanese POW administration. They also bring to 
light the critical part that individuals fulfilled in the work-
ings of POW administration. The rejection of the defence 
plea of superior orders by the British Hong Kong courts 
is significant in this respect, since it highlights how criti-
cal the acts of individual ranking Army officers and camp 
staff had been in sustaining the POW camp regime. 

PRIVATE MILITARY AND SECURITY COMPANIES  
James Cockayne. - In: The Oxford handbook of interna-
tional law in armed conflict. - Oxford : Oxford University 
Press, 2014. - p. 624-655 

The arrival of large numbers of PMSC personnel on 
geostrategic key battlefields has quite literally placed 
them at the centre of contemporary discussions about 
the regulation of armed conflict. Their form, statutory 
duties to contractual clients and shareholders, and often 
their conduct raise difficult questions for international 
lawyers. Are PMSC personnel civilians, or combatants, 
or sometimes one and sometimes the other? Can they 
be targeted for attack? If they cannot effectively be dis-
tinguished from either civilians or combatants, how can 
opposing forces know whether it is lawful to attack 
them? And, perhaps centrally, who is ultimately respon-
sible for their conduct before international law - especial-
ly if they are merely private actors, working for private 
clients? The persistence of these questions has led to 
numerous attempts in the last decade at both the na-
tionals and international levels to clarify laws and poli-
cies around the regulation of PMSCs. These complexi-
ties coalesce around a number of recurring points of 
disputation, including the legitimacy of PMSCs’ pres-
ence on the battlefield, the protections PMSC personnel 
enjoy, and the privileges they benefit from. This chapter 
first explores these recurring themes, then examines 
whether ‘states are the answer’ to these regulatory 
questions. Highlighting the limits of state power - and 
desire - to regulate commercial actors on the battlefield, 
it moves on to explain why some commentators in fact 

see states as "the problem". In a final section, it explores 
whether and how international law might be coming to 
provide the primary rules of conduct which might serve 
as the basis for the development of non-traditional 
mechanisms for enforcing international law: through 
domestic and civil litigation, and through industry action. 

PRIVATE MILITARY AND SECURITY COMPANIES IN 
INTERNATIONAL LAW : A CHALLENGE FOR NON-BINDING 
NORMS : THE MONTREUX DOCUMENT AND THE 
INTERNATIONAL CODE OF CONDUCT FOR PRIVATE 
SECURITY SERVICE PROVIDERS  
Corinna Seiberth. - Cambridge [etc.] : Intersentia, 2014. 
- XLV, 295 p. 

Many states view Private Military and Security Compa-
nies (PMSCs) as crucial to implement their security 
policy. However, reoccurring incidents of human rights 
violations have led the international community, private 
sector and civil society to acknowledge the need for 
more control over the use of PMSCs. Growing state 
support for The Montreux Document and an ever grow-
ing number of signatory companies to the International 
Code of Conduct for Private Security Service Providers 
(ICoC) show that self-regulation through non-binding 
norms has shifted to the centre of this debate. This book 
examines the promises and dangers of emerging non-
binding PMSC regulation alongside more traditional 
forms of law-making such as plans for an international 
convention on the use of PMSCs. It offers in-depth anal-
ysis of legal and political developments that led to the 
proliferation of The Montreux Document and the ICoC. 
Identifying the state side of duties and corporate re-
sponsibility as leaving gaps and grey zones in interna-
tional law, it analyses how both instruments address the 
responsibility to protect and the responsibility to respect. 
Covering the Private Security Providers' Association's 
Articles of Association, the most recent developments 
on the establishment of a PMSC oversight mechanism 
are included. Finally, the book provides an original theo-
ry of how both instruments could become more effective 
to protect victims against PMSC human rights violations; 
The Montreux Document by developing into a form of 
customary international law, the standards of the ICoC 
framework by developing into more binding normative 
standards as a form of 'corporate custom'. 

THE PRIVATE MILITARY COMPANY COMPLEX IN CENTRAL 
AND SOUTHERN AFRICA : THE PROBLEMATIC APPLICATION 
OF INTERNATIONAL HUMANITARIAN LAW  
Mathew Kincade. In: Washington university global stud-
ies law review Vol. 12, issue 1, 2013, p. 205-226 

There is some debate as to whether or not IHLs apply to 
PMCs in the same fashion they can at times apply to 
sovereigns. IHLs do not explicitly refer to PMCs, and 
most attempts to retroactively fit PMCs into IHL interpre-
tations have been problematic. International legislation 
is also partially responsible for the difficulties in applying 
IHLs to PMCs due to the combination of a lack of time, 
effort, and political motivation for some sovereigns to 
address the issues. As a result, PMC activities potential-
ly fall into a troublesome gray area with respect to hu-
man rights protections in armed conflict. Africa has been 
a point of considerable interest and curiosity with re-
spect to PMC involvement.  Africa has been considered 
a potential stage for increasing PMC involvement for a 
few reasons. First, the conflicts both in and between the 
various countries of Africa would provide a business 
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opportunity for PMCs. Second, many of the leading 
PMCs originated from Africa and already possess re-
gional geographic familiarity. Third, some African coun-
tries have already encouraged the use of PMCs by al-
lowing the legislature to regulate their activities. These 
factors contribute to the notion that Africa is particularly 
susceptible to, if not in some places inviting, PMC activi-
ty. This article first looks at how contemporary IHL has 
attempted to tackle the existence of PMCs and "mercer-
narism" then it compares and contrasts the different 
approaches of these Central and Southern African coun-
tries in regards to regulation of PMC activity. At the end 
of the analysis, this Note will synthesize the ramifica-
tions that each country’s legislation may have on the 
international community. 

PRIVATE SECURITY CONTRACTORS AND NEUTRAL RELIEF 
WORKERS : AN UNLIKELY MARRIAGE ?  
Shannon Bosch. In: African yearbook on international 
humanitarian law 2013, p. 163-195 

This article seeks to ascertain whether the use of private 
security companies (PSC) - who in recent armed con-
flicts have been hired by relief workers - automatically 
undermines the neutrality of a relief worker's actions and 
results in the revocation of their IHL mandate to provide 
humanitarian aid. I then asks what legal limitations are 
placed upon the activities of PSCs who are hired by 
relief workers, so that they do not through their direct 
participation in hostilities make themselves legitimate 
military targets, and by extension expose the relief 
workers to the risk of being injured as collateral damage. 
At the heart of the issue is the need to assess to what 
extent the neutral status of relief workers is or may be 
compromised by the presence of PSCs. In other words, 
might a legitimate relief worker's actions amount to di-
rect participation in hostilities in circumstances where his 
or her organisation has engaged the services of a 
PSC ? 

PROHIBITING CHEMICAL AND BIOLOGICAL WEAPONS : 
MULTILATERAL REGIMES AND THEIR EVOLUTION  
Alexander Kelle. - Boulder ; London : L. Rienner, 2014. - 
VII, 287 p. 

Whether in the arsenals of states or of terrorist groups, 
chemical and biological weapons (CBW) are increasing-
ly seen as one of the major threats to global security. 
Alexander Kelle provides a comprehensive assessment 
of the multilateral prohibition regimes that have been 
established to confront the risks posed by CBW in the 
context of rapid scientific and technological advances. 

PROMOTING MILITARY OPERATIONAL PRACTICE THAT 
ENSURES SAFE ACCESS TO AND DELIVERY OF HEALTH CARE  
ICRC. - Geneva : ICRC, August 2014. - 48 p. 

This Health Care in Danger report compiles a complete 
set of practical measures to be adopted when planning 
and conducting military operations with a view to avoid-
ing the negative impact of such operations on the deliv-
ery of health care in armed conflict. The report is the 
result of a broad consultation process with military per-
sonnel around the world. Many of the practical 
measures identified can be incorporated into military 
orders, rules of engagement, standard operating proce-
dures, and other relevant documents and training. 

 

PROPORTIONALITY IN INTERNATIONAL LAW  
Michael Newton, Larry May. - Oxford [etc.] : Oxford 
University Press, 2014. - X, 339 p. 

Proportionality in International Law critically assesses 
the law of proportionality in normative terms combining 
abstract philosophical and legal analysis with highly 
emotive contemporary combat cases. The principle of 
proportionality permits actions that are logically linked to 
the intended goal, and thus defines the permissible 
boundaries for the initiation and conduct of modern wars. 
The case studies discussed in this book are predomi-
nantly from the perspective of those who make deci-
sions in the midst of armed conflict, bringing analytic 
rigor to the debates as well as sensitivity to facts on the 
ground. The authors analyze modern usages of propor-
tionality across a wide range of contexts enabling a 
more complete comprehension of the values that it pre-
serves. This book contrasts the applications of propor-
tionality in both jus ad bellum (the law and morality of 
resort to force) and within jus in bello (the doctrines 
applicable for using force in the midst of conflicts). Pro-
portionality in International Law provides the reader with 
a unique interdisciplinary approach, offering practition-
ers and policymakers alike greater clarity over how pro-
portionality should be understood in theory and in prac-
tice. 

PROPORTIONALITY IN THE LAW OF ARMED CONFLICT  
Enzo Cannizzaro. - In: The Oxford handbook of interna-
tional law in armed conflict. - Oxford : Oxford University 
Press, 2014. - p. 332-352 

The purpose of this chapter is to reappraise legally the 
notion of proportionality in humanitarian law (ius in bello), 
by itself and in its relations with the law governing the 
resort to the use of armed force (ius ad bellum). The 
relationship between the rules that determine the legality 
of the use of force and those which tend to impose re-
straints on military action, presents an interesting object 
of analysis and a litmus test for assessing the future 
development of the law of armed conflict. The two first 
sections separately analyse the structure and content of 
proportionality in ius in bello, and in ius ad bellum. The 
final section is devoted to the role of proportionality in 
the relationship between the two regimes. 

PROSECUTING THE DESTRUCTION OF CULTURAL PROPERTY 
IN INTERNATIONAL CRIMINAL LAW : WITH A CASE STUDY ON 
THE KHMER ROUGE'S DESTRUCTION OF CAMBODIA'S 
HERITAGE  
by Caroline Ehlert. - Leiden ; Boston : M. Nijhoff, 2014. - 
XIV, 252 p. 

This book offers an analysis of treaty law protecting 
cultural property from destruction and foremost of the 
relevant provisions for prosecuting the destruction of 
cultural property in international criminal law. The wan-
ton destruction of valuable cultural property during 
armed conflict as well as during peacetime is omnipres-
ent. Therefore it is of the utmost importance to provide 
for provisions criminalising the destruction of cultural 
property and offering a basis for the prosecution of pos-
sible perpetrators. 

PROSECUTION OF RAPE AS A WAR CRIME  
written by Vivienne O'Connor. - [S.l.] : INPROL, July 
2012. - 13 p. 
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This research memo outlines some options to address 
the issue of rape committed during armed conflict. The 
strategies outlined are diverse and range from imple-
menting new legislation to criminalize rape as a war 
crime, to others which seek to ensure prosecution under 
the guise of another crime or ground of criminal liability. 

PROTECTION AGAINST THE FORCED RETURN OF WAR 
REFUGEES : AN INTERDISCIPLINARY CONSENSUS ON 
HUMANITARIAN NON-REFOULEMENT  
Jennifer Moore. - In: Refuge from inhumanity ? : war 
refugees and international humanitarian law. - Leiden ; 
Boston : Brill Nijhoff, 2014. - p. 411-432 

In this chapter, Jennifer Moore argues for scholarly and 
practitioner consensus around the norm of protection 
against forced return for 'war refugees' — a humanitari-
an form of non-refoulement extending to all individuals 
displaced by armed conflict, regardless of whether they 
meet the persecution-based definition of a refugee set 
forth in the Refugee Convention. Moore shows how both 
IRL and IHL are essential in defining the scope and 
application of the norm. She argues that, in addition to 
its importance in the context of IRL and IHL, humanitari-
an non-refoulement has broader relevance to the pro-
motion of international peace and security, implementa-
tion of the Responsibility to Protect, and progress to-
wards the Millennium Development Goals. 

PROTECTION OF CHILDREN RIGHTS UNDER ISLAMIC LAWS IN 
SUDAN : CONFLICT OR CONGRUENCE WITH HUMAN RIGHTS 
AND HUMANITARIAN LAW NORMS  
Mohamed Abdelsalam Babiker. - In: Enfants-soldats et 
droits des enfants en situation de conflit et post-conflit : 
réalités et enjeux. - Paris : L'Harmattan, 2013. - p. 199-
230 

This chapter primarily focuses on the substantive protec-
tion of children rights in Sudan under Islamic laws and 
how such laws are in harmony or in conflict with interna-
tional humanitarian and human rights norms related to 
the protection of the rights of the child. The chapter 
audits and reviews Sudanese children laws, including 
the newly enacted Child Act 2010, and review the extent 
Sudan has harmonized or incorporates its laws along 
the lines of what is required under the Convention on 
the Rights of the Child, 1989, and the African Charter on 
the Rights and Welfare of the Child. In this respect, the 
chapter relies heavily on the government of Sudan sub-
mitted periodic reports to the Committee of the RIghts of 
the Child. 

THE PROTECTION OF CIVILIANS AND CIVILIAN OBJECTS 
FROM THE EFFECTS OF AIR AND MISSILE WARFARE : ARE 
THERE ANY DIFFERENCES BETWEEN THE IMMEDIATE 
BATTLEFIELD AND THE EXTENDED BATTLEFIELD ?  
by Charles H.B. Garraway. In: Israel yearbook on hu-
man rights Vol. 44, 2014, p. 125-144 

The Harvard Manual on International Law Applicable to 
Air and Missile Warfare’ (HPCR Manual) was published 
in 2009 as the result of a five year process involving 
experts from all parts of the world. At the start of the 
process, a number of questions were posed which indi-
vidual members were tasked to examine and on which 
to prepare papers. These papers were then discussed 
amongst the group and used in the production of the 
final product. One of the questions related to the chang-
ing nature of the battlespace, partly caused by the ad-

vent of air power. When weapons were limited in range, 
the effects of warfare could be contained. However, air 
power brought in a new capability, to reach far beyond 
the front line and extend the effect of hostilities to areas 
previously outside the reach of even long-range artillery. 
Civilians, once comparatively immune from combat, now 
found themselves in danger. No longer were rear areas, 
away from the combat zone itself, safe. Hostilities could 
now reach to all parts and affect the whole population. 
But did the law adequately reflect this change in the 
character of conflict? Were there differences between 
the law that applied to protect civilians in close proximity 
to the battlefield itself and those now affected well away 
from the traditional frontline? This paper looks at the 
position and reaches the conclusion that the law does 
not so distinguish in terms of substance though how the 
law is applied may differ depending upon the specific 
circumstances. 

PROTECTION OF CIVILIANS DURING ARMED CONFLICT IN 
ISLAMIC LAW  
Walusimbi Abdul Hafiz. In: Uganda's paper series on 
international humanitarian law Vol. 1, No. 1, August 
2013, p. 135-156 

As nations strive to ensure precautionary measures 
against terrorist activities, some Muslim clerics have 
come out to defend indiscriminate attacks as a legiti-
mate means against forces that are at war with Muslim 
states. This has led to a misconception of the Islamic 
standpoint on protection of civilians during an armed 
conflict. Peaceful co-existence is the ideal situation un-
der Islamic domestic and international relations. War in 
Islam is described as a burden whose legality is only as 
a last resort undertaken as a necessity, and whose pur-
suance must incorporate mandatory measures, before, 
during and after armed conflict to protect non-
combatants from the ruins of war. This article presents 
the concept of Islamic humanitarian rules with their re-
lated provisions of the International Humanitarian Law. It 
explains the protection of civilians under Islamic law, 
and refutes the justifications for indiscriminate attack by 
suicide attacks. It finally ends with recommendations 
towards a more practical than theoretical emphasis on 
protection of civilians during armed conflict as under-
stood under Islam. 

THE PROTECTION OF CIVILIANS MANDATE IN UN 
PEACEKEEPING OPERATIONS : RECONCILING PROTECTION 
CONCEPTS AND PRACTICES  
Haidi Willmot and Scott Sheeran. In: International review 
of the Red Cross Vol. 95, no. 891/892, Autumn/Winter 
2013, p. 517-538 

The ‘protection of civilians’ mandate in United Nations 
(UN) peacekeeping operations fulfils a critical role in 
realising broader protection objectives, which have in 
recent years become an important focus of international 
relations and international law. The concepts of the 
‘protection of civilians’ constructed by the humanitarian, 
human rights and peacekeeping communities have 
evolved somewhat separately, resulting in disparate 
understandings of the associated normative bases, 
substance and responsibilities. If UN peacekeepers are 
to effectively provide physical protection to civilians 
under threat of violence, it is necessary to untangle this 
conceptual and normative confusion. The practical ex-
pectations of the use of force to protect civilians must be 
clear, and an overarching framework is needed to facili-
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tate the spectrum of actors working in a complementary 
way towards the common objectives of the broader 
protection agenda. 

PROTECTION OF THE NATURAL ENVIRONMENT  
Jean-Marie Henckaerts and Dana Constantin. - In: The 
Oxford handbook of international law in armed conflict. - 
Oxford : Oxford University Press, 2014. - p. 469-491 

This chapter seeks to give an overview of the existing 
legal protection for the natural environment during 
armed conflict. Part 1 focuses on general rules of inter-
national humanitarian law, ie rules that were not adopt-
ed specifically with that end in mind, but which do in fact 
provide protection for the natural environment. These 
include: (a) the rules protecting enemy property from 
wanton destruction, (b) the prohibition against pillage, 
(c) the rules protecting civilian objects during hostilities, 
(d) the rules protecting objects indispensable to the 
survival of the civilian population, and (e) the rules regu-
lating the use of weapons during armed conflict. Part 2 
focuses on those rules that specifically provide such 
protection. As far as treaty law is concerned, the only 
two provisions in this category are Articles 35 and 55 of 
AP I, both of which protect the environment only against 
‘widespread, long-term and severe damage. Part 3 iden-
tifies some of the gaps and deficiencies in the law and 
presents possible remedies, including efforts currently 
under way. 

LA PROTECTION SPÉCIALE DES FEMMES ET DES ENFANTS 
DANS LES CONFLITS ARMÉS  
Gérard Aivo. - In: Justice et solidarité. - Bruxelles : 
Bruylant, 2012. - p. 99-121 

Le but de ce chapitre est d'analyser de manière globale 
la protection et le statut juridiques des deux catégories 
les plus vulnérables et les plus affectés par les conflits 
armés et dont le sort est généralement lié. L'observation 
des conflits armés montre que les femmes et les enfants 
sont des acteurs croissants des conflits armés, mais 
plus souvent des victimes sans défense, alors même 
que le droit international humanitaire leur confère une 
protection générale en tant que personne civiles, et une 
protection spécifique en tant que catégorie spécifique (I). 
Toutefois, lorsque les femmes et les enfants participent 
directement aux conflits armés, ils ne bénéficient pas de 
la même protection et celle-ci varie selon que le conflit 
est international ou non international (II). 

QUASI-HOSTILE ACTS : THE LIMITS ON FORCIBLE 
DISRUPTION OPERATIONS UNDER INTERNATIONAL LAW  
Eliav Lieblich. In: Boston university international law 
journal Vol. 32, issue 2, summer 2014, p. 355-409 

One of the most pressing problems in contemporary 
international law concerns the interaction between hos-
tilities, undertaken in armed conflict, and law enforce-
ment. In situations where law and order collapses, 
states engaged in transnational law enforcement can be 
increasingly tempted to blur the boundaries between 
these paradigms by forcibly targeting objects relating to 
criminal activity. This Article labels such actions as "for-
cible disruption operations" ("FDOs") and seeks to offer 
a comprehensive legal framework for their assessment.  
As a case study, this Article builds upon a strangely 
overlooked 2012 operation conducted by EU Naval 
Forces, in which "pirate equipment" was attacked from 
the air in Somalia. Using this case study, the Article 

makes two main claims. First, it contributes to theory by 
identifying FDOs as complex hybrids: they forcibly target 
objects on the one hand (a "hostilities" approach), yet 
attempt to spare the persons using them on the other (a 
"law enforcement" approach). Thus, FDOs are best 
described as "quasi-hostile" acts. This Article explores 
the unique modalities of such operations in various con-
texts. Second, through its discussion of FDOs, this Arti-
cle reveals a surprising difference between the hostilities 
and law enforcement paradigms. While international 
humanitarian law ("IHL") prohibits the targeting of civilian 
objects even if used for criminal activities, international 
human rights law ("IHRL") - due to its system of deroga-
tions - might permit such actions in cases of extreme 
necessity, provided that procedural guarantees are in 
place. This finding uncovers a novel distinction between 
IHL and IHRL by exemplifying, perhaps counter-
intuitively, that the latter can be more permissive than 
the former. 

RE CIVILIAN CASUALTY COURT MARTIAL : PROSECUTING 
BREACHES OF INTERNATIONAL HUMANITARIAN LAW USING 
THE AUSTRALIAN MILITARY JUSTICE SYSTEM  
Joshua Kelly. In: Melbourne university law review Vol. 
37, issue 2, 2013, p. 342-371 

In Re Civilian Casualty Court Martial, disciplinary charg-
es preferred against two Australian commandos ac-
cused of causing the deaths of five civilians during a 
night-time raid in Afghanistan were dismissed as being 
wrong in law. Despite the relevance of ‘war crimes’ un-
der the Criminal Code (Cth) to their conduct, the charg-
es preferred against the commandos were based on the 
ordinary crimes of ‘manslaughter’ and ‘dangerous con-
duct’, available under the Defence Force Discipline Act 
1982 (Cth). Through an analysis of the decision to dis-
miss the charges as wrong in law, this article discusses 
the issues raised by the prosecution of breaches of 
international humanitarian law using the Australian mili-
tary justice system, and asks whether disciplinary 
charges based on ordinary crimes, or war crimes, 
should be preferred when prosecuting such breaches. 

RECONSTRUCTING THE CIVILIAN/COMBATANT DIVIDE : A 
FRESH LOOK AT TARGETING IN NON-INTERNATIONAL ARMED 
CONFLICT  
Monika Hlavkova. In: Journal of conflict and security law 
Vol. 19, no. 2, Summer 2014, p. 251-278 : diagr. 

The central role now assumed by non-state actors pre-
sents new challenges and modifies the classical state-
centred wartime environment. 'The new conflicts are 
driven across state borders and represent a true chal-
lenge in terms of regulating the behaviours of both 
transnational non-state armed groups and the corre-
sponding territorial and extraterritorial response of 
states.' Transnational armed conflicts can extend be-
yond time and space and clear-cut delineations are 
absent. The article begins by setting out the definition of 
non-international armed conflict. It then looks at how we 
can make sense of the targeting rules on such complex 
battlefields and discuss the personal and geographical 
scope of the rules and attempt to give answers to some 
outstanding questions. In particular, whether there are 
any geographical limitations (express or implied) to the 
rules on targeting or whether combatant status follows 
the individual anywhere beyond the conflict zone. It is 
one of the most controversial debates in the legal com-
munity at the moment, although often addressed only 
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superficially as part of other ‘big topics’ such as direct 
participation in hostilities or targeted killings. 

RECRUITMENT AND OTHER ASSOCIATION OF CHILDREN WITH 
ARMED FORCES OR ARMED GROUPS  
Matthew Happold, Tomaso Falchetta. In: Collegium No 
44, Automne 2014, p. 99-119 

Contient : The protection of children against recruitment 
and participation in hostilities : international humanitari-
an law and human rights law as complementary legal 
frameworks / M. Happold. - The Lubanga case : a critical 
analysis / T. Falchetta. 

REFLECTIONS ON THE COLOMBIAN CASE LAW ON THE 
PROTECTION OF MEDICAL PERSONNEL AGAINST 
PUNISHMENT  
Ekaterina Ortiz Linares and Marisela Silva Chau. In: 
International review of the Red Cross Vol. 95, no. 890, 
Summer 2013, p. 251-265 

One of the fundamental rules for the protection of 
health-care personnel in any circumstance, including 
contexts of armed conflicts, provides for a prohibition on 
punishing medical professionals who merely act in ac-
cordance with medical ethics. However, although the 
reasons for this prohibition may seem obvious, in con-
texts of non-international armed conflicts the provision of 
medical care to wounded and sick members of non-state 
armed groups can expose medical personnel to accusa-
tions of participation in criminal activities. Based on the 
Colombian domestic legislation and jurisprudence on 
the matter, this article aims to propose elements of anal-
ysis on the apparent contradiction that exists between, 
on the one hand, the prohibition against punishing med-
ical personnel for merely providing health care to the 
wounded and sick who need it, and on the other, the 
prerogative of the state authorities to restore order and 
security within their territory through the imposition of 
criminal sanctions on members of non-state armed 
groups or their aiders and abettors. 

REFLECTIONS ON THE LAW OF NEUTRALITY IN CURRENT AIR 
AND MISSILE WARFARE  
by Peter Hostettler. In: Israel yearbook on human rights 
Vol. 44, 2014, p. 145-166 : diagr. 

The article intends to explore the actual content and 
relevance of the law of neutrality from a perspective of 
contemporary armed conflict, focusing on the particulari-
ties of air and missile operations. Although most of the 
neutrality rules were in use or were drafted when no 
aircraft or missile existed, it explores which rules are of 
importance for situations where neutral States interact 
with belligerents in a context of air and missile opera-
tions during an international armed conflict. There are 
three particularities when comparing the law of neutrality 
with the rest of international humanitarian law: First, the 
law of neutrality accommodates under its roof rules of 
jus ad/contra bellum with rules pertaining to the jus in 
bello. A second particularity may be seen in the scope of 
applicability which is limited to international armed con-
flicts. And a third particularity, especially in view of the 
rules belonging to the jus ad bellum, must be seen in the 
subordination of the law of neutrality to the 1945 Charter 
of the United Nations regulating the present system of 
collective security. Some scholars have therefore spread 
doubt on the continuous relevance of the law of neutrali-
ty. The fact that neutrality has played a role in recent 

situations is sufficient to prove its continuous relevance. 
In fact, during these international armed conflict occur-
ring without a UN Security Council mandate certain 
nations would have preferred to be seen as not partici-
pating in the conflict for internal political reasons, but 
they were unwilling or even unable to face all of the 
consequences, while other applied the rules strictly e.g. 
by prohibiting overflights except for medical transports. 

REFUGE FROM INHUMANITY ? : CANVASSING THE ISSUES  
Jean-François Durieux and David James Cantor. - In: 
Refuge from inhumanity ? : war refugees and interna-
tional humanitarian law. - Leiden ; Boston : Brill Nijhoff, 
2014. - p. 3-35 

This short opening chapter seeks to provide an introduc-
tion to some of the main issues canvassed by the vol-
ume. Towards this end, it begins by setting out the fac-
tual and legal context within which the contemporary 
appeal of exploring and charting the interaction between 
IRL and IHL has emerged. It then turns to consider why 
the issue of interaction between these two legal regimes 
is important and how the relationship might be config-
ured; various important points of interaction cross-
cutting the chapters contribute to the volume are high-
lighted for the benefit of the reader. 

REFUGE FROM INHUMANITY ? : WAR REFUGEES AND 
INTERNATIONAL HUMANITARIAN LAW  
ed. by David James Cantor and Jean-François Durieux. 
- Leiden ; Boston : Brill Nijhoff, 2014. - XVII, 494 p. 

This book contributes to a long-standing but ever topical 
debate about whether persons fleeing war to seek asy-
lum in another country – ‘war refugees’ – are protected 
by international law. It seeks to add to this debate by 
bringing together a detailed set of analyses examining 
the extent to which the application of international hu-
manitarian law (IHL) may usefully advance the legal 
protection of such persons. This generates a range of 
questions about the respective protection frameworks 
established under international refugee law and IHL and, 
specifically, the potential for interaction between them. 
As the first collection to deal with the subject, the eight-
een chapters that make up this unique volume supply a 
range of perspectives on how the relationship between 
these two separate fields of law may be articulated and 
whether IHL may contribute to providing refuge from the 
inhumanity of war. 

REGULATING WAR IN THE SHADOW OF LAW : TOWARD A RE-
ARTICULATION OF ROE  
Kristin Bergtora Sandvik. In: Journal of military ethics 
Vol. 13, no. 2, July 2014, p. 118-136 

The experiences of multinational engagements in Koso-
vo in the late 1990s, and then more recently Afghanistan 
from 2001 and Iraq from 2003, have led to a political 
debate about the linkage between legality and legitima-
cy. At the heart of contemporary political and academic 
discourses about war are questions about the scope 
and content of the law of armed conflict. Considerably 
less attention has been given to another mode of regu-
lating warfare, namely Rules of Engagement (ROE), 
despite their operational significance. This article seeks 
to begin to bridge this knowledge gap by examining 
ROE as a means to achieving greater legal accountabil-
ity for the use of force against civilians. To that end, the 
article aims to do two things: first, to use examples from 
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the US and the multinational context to develop a typol-
ogy of the various issues that might affect ROE adverse-
ly in a legal accountability perspective, either as a back-
ground context or through the deployment and use of 
ROE itself; and second, to look at ways of rearticulating 
ROE, setting them on a path toward a more standard-
ized and judicialized form of accountability. 

THE REGULATION OF PRIVATE MILITARY AND SECURITY 
CONTRACTORS  
Faiza Patel... [et al.]. In: Proceedings of the [...] annual 
meeting of the American Society of International Law No. 
107, 2013, p. 199-210 

Contient : Introductory remarks by A. Clapham. - Regu-
lating private military and security companies : a com-
prehensive solution / F. Patel. - U.S. legislative and 
regulatory developments and the International Code of 
Conduct for Private Security Provides : filling the ac-
countability gap ? / M. Roggensack. - A Eureopean 
approach to the regulation of PMSCs / M. Sossai. - Re-
marks by V. Zellweger. 

THE RELATIONSHIP BETWEEN TRUTH COMMISSIONS AND 
ARMED FORCES  
Alison Bisset. - In: Armed forces and international juris-
dictions. - Cambridge [etc.] : Intersentia, 2013. - p. 189-
205 

This chapter considers the relationship between national 
truth commissions, the armed forces and violations of 
international law. It asks what impact the current prose-
cutorial emphasis may have on the ability of truth com-
missions to fulfil their mandates by engaging the partici-
pation of armed forces personnel. The chapter begins 
by exploring the ways in which truth commissions have 
utilised international legal frameworks to assign respon-
sibility for past human rights violations to armed forces. 
It examines past pratctice in order to demonstrate the 
traditionally low level of involvement of armed forces 
with national truth seeking processes and considers the 
reasons for this lack of engagement. It then moves to 
analyse the additional difficulties posed by the contem-
poraneous pursuit of criminal trials and the potential for 
armed forces participation to fall further in light of the 
prevailing prioritisation of prosecution in transitional 
contexts. The chapter argues that the participation of 
armed focres in national truth seeking is threatened by 
the pursuit of criminal trials, resulting in the exclusion of 
an important stakeholder group from the building of the 
historical record and the denial to individuals of the op-
portunity to contribute to national truth establishment. 

THE RELEVANCE OF INTERNATIONAL HUMANITARIAN LAW IN 
NATIONAL CASE LAW ON TERRORISM  
Antonino Alì. - In: War crimes and the conduct of hostili-
ties : challenges to adjudication and investigation. - 
Cheltenham ; Northampton : E. Elgar, 2013. - p. 293-
310 

This article examines acts of terrorism and war crimes, 
with a view to the application of international humanitar-
ian law (IHL). In doing so, the author reviews jurispru-
dence that, he suggests, highlights some of the prob-
lematic aspects of the endeavour to apply IHL to terror-
ism. The author outlines various perspectives on the 
intersection of war crimes and terrorism, including the 
practice of how some tribunals classify terror as a war 
crime under customary international law. The author 

also expands on the difficulties in defining terrorism in 
domestic judicial decisions. The article also distin-
guishes between freedom fighters and terrorists and 
invokes relevant case law to evaluate how these classi-
fications fit into the international legal regime. Additional-
ly, the article examines the treatment of prisoners of war 
in the context of the “War on Terror” by analyzing sever-
al US Supreme Court cases. The author argues that the 
case law tends to involve a selective and confused ap-
plication of IHL, largely because the US Supreme Court 
has never clarified whether the ‘War on Terror’ consti-
tutes an armed conflict. [Summary by students at the 
University of Toronto, Faculty of Law (IHRP)] 

REMEDIES AND REPARATIONS  
Megan Burke and Loren Persi-Vicentic. - In: Weapons 
under international human rights law. - Cambridge ; New 
York : Cambridge University Press, 2014. - p. 542-589 

Unlawful use of weapons can amount to a violation of 
the rights to life, liberty, security, freedom from torture, 
and freedom of assembly and/or expression, among 
others. A violation may result from the manner and con-
text in which a weapon is used, or from the use per se of 
a weapon that is illegal. Either case demands redress, 
whether it occurs during law enforcement, in breach of 
national criminal law, or unlawfully as a means or meth-
od of warfare in armed conflict. Such redress typically 
takes the form of remedies and/or reparations. This 
chapter explores legal precedents for individuals to ac-
cess remedies, including a range of different types of 
reparations, in cases where weapons are used in such a 
way as to result in violations of fundamental human 
rights. It first reviews the normative framework remedies 
and reparations, then explores what use of a weapon 
will give rise to a right to a remedy or reparation, who 
can seek a remedy for unlawful use of weapons and 
against whom can claims be lodged. It finally explains 
the different types of remedy available to victims. 

REPORT OF THE ICRC EXPERT MEETING ON "AUTONOMOUS 
WEAPON SYSTEMS : TECHNICAL, MILITARY, LEGAL AND 
HUMANITARIAN ASPECTS", 26-28 MARCH 2014, GENEVA  
ICRC. - [Geneva] : ICRC, May 2014. - 16 p. 

The aim of the meeting was to better understand the 
issues raised by autonomous weapon systems and to 
share perspectives among government representatives, 
independent experts and the ICRC. It brought together 
21 States and 13 independent experts, including robot-
icists, jurists, ethicists, and representatives from the 
United Nations and non-governmental organisations. 
Some of the key points made by speakers and partici-
pants at the meeting are provided by this report alt-
hough they do not necessarily reflect a convergence of 
views. 

THE RESONANCE OF CHRISTIAN POLITICAL CONCEPTIONS 
WITHIN INTERNATIONAL HUMANITARIAN LAW  
D. Brian Dennison. In: Uganda's paper series on inter-
national humanitarian law Vol. 1, No. 1, August 2013, p. 
157-172 

This paper presents conceptions from the Christian 
tradition that have special resonance modern Interna-
tional Humanitarian Law. The object of this paper sup-
plies a lens that enables readers to detect the formative 
influence of unique Christian concepts. The conceptions 
from the Christian tradition presented include the Augus-
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tinian perspective on mortal and eternal life, the concep-
tion of a fallen world contrasted with a utopian vision, 
love as a motivation for peace, an expansive view of 
human community, the concept of role appropriate mo-
rality and the significance of outward signs and symbol-
ism in the context of armed conflict. 

RESPONSIBILITY FOR REGIME CHANGE  
Jay Butler. In: Columbia law review Vol. 114, no. 3, April 
2014, p. 503-581 : tabl. 

What obligations does a state have after it forcibly over-
throws the regime of another state or territory? The 
Hague Regulations and the Fourth Geneva Convention 
provide some answers, but their prohibition on interfer-
ing with the governing structure of the targeted territory 
is outmoded. Based on a careful examination of subse-
quent practice of the parties to the conventions, this 
article asserts a new interpretation of these treaties and 
argues that regime changers are now under positive 
obligations in the postwar period and beyond. Through 
their conduct and evaluation of modern regime-change 
missions, states, both individually and acting collectively 
through international organizations, have manifested 
revised understandings of obligations in the postconflict 
phase of military operations. Accordingly, this article 
argues that regime-changing states now not only have 
Geneva-based direct obligations to establish security in 
the territory, promote representative local government, 
protect the human rights of the local population, assist 
with postconflict reconstruction, and safeguard minority 
groups while exercising control over the territory, but 
also that such states must ensure that the successor 
regime - whose installation their initial military interven-
tion facilitated - is one that respects international human 
rights law. 

THE RESPONSIBILITY OF ARMED OPPOSITION GROUPS FOR 
VIOLATIONS OF INTERNATIONAL HUMANITARIAN LAW : 
CHALLENGING THE STATE-CENTRIC SYSTEM OF 
INTERNATIONAL LAW  
Ezequiel Heffes. In: Journal of international humanitari-
an legal studies Vol. 4, issue 1, 2013, p. 81-107 

Most of the present rules of international law regulate 
the behavior of States. Within States, however, there 
are other entities such as corporations, non–
governmental organizations, individuals, international 
governmental organizations and armed opposition 
groups that are regulated by different national and inter-
national regimes. In this regard, non–State armed oppo-
sition groups present particular challenges to interna-
tional law due to their dominant presence and participa-
tion in armed conflicts. Armed opposition groups are one 
of the most important actors in international humanitari-
an law today. Yet, taking into consideration that they a 
priori have certain international humanitarian obligations 
to fulfill, it remains unclear what the implications are 
when they, as a group, commit violations. Among these 
uncertainties, is that there is no formally recognized 
mechanism to attribute such breaches to the relevant 
non – state armed opposition group as such. In fact, 
unlike States, they have no organs. Similarly, there is 
also no consensus on circumstance that could preclude 
the wrongfulness of these breaches for armed opposi-
tion groups. By challenging the State–centric system of 
public international law, this article analyses the possible 
application of certain rules contained in the International 
Law Commission’s Articles on the Responsibility of 

States for Internationally Wrongful Acts (2001) to viola-
tions of international humanitarian law by armed opposi-
tion groups. 

THE RESPONSIBILITY TO PROTECT AND COMMON ARTICLE 1 
OF THE 1949 GENEVA CONVENTIONS AND OBLIGATIONS OF 
THIRD STATES  
Hanna Brollowski. - In: Responsibility to protect : from 
principle to practice. - Amsterdam : Amsterdam Universi-
ty Press, 2012. - p. 93-110 

Much of the existing opposition to Responsibility to Pro-
tect (RtoP), seems to be based on the strand of thought 
that sovereignty signifies the unimpaired capacity to 
make authoritative decisions with regard to the popula-
tion and territory of the State. These States have pro-
tested against a right for third States to interfere within 
their sovereign matters. This chapter proposes that even 
if one were to subscribe to such notion of sovereignty, it 
is clear that States have voluntarily surrendered parts 
their otherwise unlimited power by signing certain trea-
ties, thereby agreeing to be bound by their specific pro-
visions and international law in general. It is crucial to 
focus on this aspect to counteract non-constructive, 
politically or morally motivated trends to the likes of RtoP, 
which potentially undermine existing legal tools. This 
becomes even more crucial in the fight against gross 
human rights violations such as those covered by the 
very concept, namely crimes against humanity, war 
crimes, genocide and ethnic cleansing. When contem-
plating the available legal tools covering these crimes, 
the four 1949 Geneva Conventions (GCI-IV) stand out. 
They are considered the cornerstones of international 
humanitarian law (IHL) and codify the most important 
rules applicable during international and national armed 
conflicts. In particular their common Article I offers some 
interesting prospects for a system of internationally 
shared responsibility to address third State violations of 
GCI-IV, including scenarios covered by the ‘RtoP’ con-
cept. 

RETHINKING THE CRITERION FOR ASSESSING CIA-
TARGETED KILLINGS : DRONES, PROPORTIONALITY AND JUS 
AD VIM  
Megan Braun and Daniel R. Brunstetter. In: Journal of 
military ethics Vol. 12, issue 4, December 2013, p. 304-
324 : tabl., diagr. 

According to US government statements, drones suc-
ceed in killing terrorists while minimizing the risk to non-
combatants, thus suggesting that they satisfy the jus in 
bello proportionality criterion. Scholars, however, are 
divided on whether drones are truly proportionate. What 
does it really mean to say drones are, or are not, propor-
tionate? How are we to judge the proportionality of the 
CIA's drone program? We expose the fallacy of drone 
proponents who claim they are proportionate by repudi-
ating what we call proportionality relativism – the use of 
impertinent comparisons to argue that drones are pro-
portionate because they cause less collateral damage 
than other uses of force. We then analyze the existing 
data on drone strikes to expose problematic differences 
in how the US military and the CIA understand propor-
tionality balancing. Finally, we employ what Walzer calls 
the category of jus ad vim – the just use of force short of 
war – to assess the ethics of drones. Jus ad vim de-
mands a stricter relationship between the use of force 
short of war and the jus in bello principles of proportion-
ality and discrimination, as well as human rights con-
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cerns of civilians not usually considered in the propor-
tionality calculus, that severely restricts the scope of 
proportionality balancing. Assessing the CIA's use of 
drones in Pakistan according to this standard casts a 
dark shadow on claims that CIA drones are proportional. 

A RETURN TO COERCION : INTERNATIONAL LAW AND NEW 
WEAPON TECHNOLOGIES  
Jeremy Rabkin, John Yoo. In: Hofstra law review Vol. 42, 
issue 4, Summer 2014 

In recent years, the U.S. has threatened air strikes 
against Syria and insisted on the possibility of air strikes 
against Iran, in both cases to deter development of 
weapons of mass destruction. Such threats represent a 
return to the idea that international law allows states to 
impose punitive measures by force. Most academic 
specialists claim that the UN Charter only authorizes 
force in immediate self-defense. Many commentators 
embrace the related doctrine that lawful force can only 
be exercised against the opposing military force. But 
there remains more logic in the older view, that interna-
tional law authorizes force for a wider variety of chal-
lenges and against a wider range of legitimate targets. 
Since there is no global protective service, nations must 
use force more broadly in self-defense and greater 
powers must sometimes use force to resist the spread of 
weapons of mass destruction, to disrupt terror networks, 
to stop aggressive designs before they provoke all out 
war. There are good reasons to insist on restraints that 
limit loss of life among civilians, but civilian property 
does not have the same claims. But with today's tech-
nologies, cyber attacks or drone strikes can focus on 
carefully chosen civilian targets. That approach can help 
resolve disputes between nations with less overall de-
struction -- the ultimate purpose of the laws of war. 

THE REVIEW OF WEAPONS UNDER INTERNATIONAL 
HUMANITARIAN LAW AND HUMAN RIGHTS LAW  
Stuart Casey-Maslen, Neil Corney, and Abi Dymond-
Bass. - In: Weapons under international human rights 
law. - Cambridge ; New York : Cambridge University 
Press, 2014. - p. 411-447 

Reviews for military and law enforcement pourposes 
have traditionally been seen as drawing on two distinct 
sources of international law: international humanitarian 
law and disarmament law (for military reviews), and 
human rights law and criminal justice standards (for law 
enforcement purposes). Yet just as law enforcement can 
benefit in its reviews from taking into account IHL and 
disarmamaent law - particularly the weapons that such 
laws prohibit - so too can the military benefit from incor-
porating respect for fundamental human rights law and 
criminal justice standards into its review procedures, 
particularly given their increased use of "less-lethal" 
weapons. In advancing the argument, this chapter also 
contests the suggestion, mooted by some, that "less-
lethal" weapons should not be subject to the fundamen-
tal rules of IHL. Instead it proposes that all weapons 
should explicitly be adjudged under both IHL and human 
rights law and suggests how elements from these legal 
regimes - and from relevant international standards - 
can be used to evaluate legality. 

 

 

REVISITING THE CIVILIAN AND HUMANITARIAN CHARACTER 
OF REFUGEE CAMPS  
Maja Janmyr. - In: Refuge from inhumanity ? : war refu-
gees and international humanitarian law. - Leiden ; Bos-
ton : Brill Nijhoff, 2014. - p. 225-246 

This chapter describes the curious ‘amalgamation of 
international law’ evidenced in the rule relating to the 
‘civilian and humanitarian character’ of refugee camps. 
This norm has in recent decades emerged as an im-
portant principle of international law, drawing on IRL, 
IHL, the laws of neutrality and the UN Charter. Tracing 
the origins of the principle as well as its developments in 
UN documents, the author seeks to clarify the respective 
influences of IHL and IRL in defining what is (or should 
be) ‘civilian’ and ‘humanitarian’ in the settlement of refu-
gees. She asks whether, in the application of this asy-
lum-related principle, ‘civilian’ and ‘humanitarian’ are 
direct imports, perversions, or vague imitations of the 
same concepts in IHL. She concludes that the IRL terms 
do not — and are not intended to — correspond with 
their IHL meaning; they serve an operational and func-
tional, rather than strictly legal, purpose. 

THE RIGHT TO LIFE  
William A. Schabas. - In: The Oxford handbook of inter-
national law in armed conflict. - Oxford : Oxford Universi-
ty Press, 2014. - p. 365-386 

The right to life has many dimensions. Some of them, 
such as the question of when the right to life begins 
(abortion) and whether the right can be waived (suicide) 
seem to have little or no connection with issues of 
armed conflict. On the other hand, three issues are rele-
vant in this context: (i) the relationship between the right 
to life as set out in international human rights law and 
international humanitarian law; (ii) the interplay between 
the norms on capital punishment as they appear in both 
the international humanitarian law treaties and the hu-
man rights treaties; (iii) the impact on the right to life of 
the rules of international law on the recourse to armed 
force. Each of these issues is examined in turn. 

THE RIGHT TO LIFE IN LIGHT OF THE INTEGRATION BETWEEN 
THE NORMS OF INTERNATIONAL HUMANITARIAN LAW AND 
HUMAN RIGHTS LAW  
Vera Rusinova. - [Moscow] : National Research Univer-
sity Higher School of Economics, 2014. - 19 p. 

This paper casts doubts on the existence of a contradic-
tion between the norms of international humanitarian 
law and international human rights law in the sphere of 
the protection of the right to life and concludes that the 
wording and systematic interpretation of international 
treaties, and the subsequent application allowing the 
inference of an integrated approach to the determination 
of the negative and positive obligations of states in re-
spect of the right to life. 

THE ROAD AHEAD : GAPS, LEAKS AND DRIPS  
Michael J. Glennon. In: International law studies Vol. 89, 
2013, p. 362-386 

Neither international law generally nor the law of armed 
conflict in particular is complete. Each contains apparent 
gaps, which are filled by the “freedom principle” (which 
permits states to act absent an established prohibition). 
Whether a specific gaps exists must be determined 
case-by-case. It is unlikely that, if gaps do exist in the 
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rules governing cyber-conflict, those gaps will soon be 
filled; the conditions necessary for the creation of effec-
tive international rules regulating cyber-conflict do not 
currently obtain. Among the most important of those 
conditions is attributability, which makes possible the 
threat of retaliation and deterrence. While the “attribution 
problem” remains a serious impediment to the formula-
tion of effective international cyber-conflict rules, this 
barrier is mitigated by the possibility of leaks of the sort 
that occurred with respect to Stuxnet. The most likely 
future scenario is still, however, the continuation of “drip-
drip” cyber-attacks that cause considerable damage. 

THE ROLE OF COUNTERTERRORISM LAW IN SHAPING AD 
BELLUM NORMS FOR CYBER WARFARE  
by William C. Banks. In: Israel yearbook on human 
rights Vol. 43, 2013, p. 45-80 

Most cyber-intrusions now and in the foreseeable future 
will take place outside the traditional consensus norma-
tive framework for uses of force supplied by international 
law. For the myriad, multi-layered and multi-faceted 
cyber-attacks that disrupt but do not destroy, whether 
state-sponsored or perpetrated by organized private 
groups or single hacktivists, much work remains to be 
done to build a normative architecture that will set en-
forceable limits on cyber intrusions and provide guide-
lines for responses to disruptive cyber-intrusions. In this 
paper, the interest is directed at a subset of those cyber-
attacks – those where terrorists are responsible or at-
tribution is not known but points in terrorists’ direction, 
and where the effects are very disruptive but not suffi-
ciently destructive to cross the traditional LOAC and 
Charter self-defense thresholds. For this subset of cyber 
attacks, counterterrorism law may offer a useful com-
plementary normative supplement to LOAC and the 
Charter. Especially over the last decade, a corpus of 
counterterrorism law has evolved as domestic and inter-
national law in response to transnational terrorism. In 
contrast to the dominant pre-September 11 conception 
that countering terrorism involved either the use of mili-
tary force or enforcement of the criminal laws, counter-
terrorism law now incorporates a diverse range of re-
sponses to terrorism, many of which are borrowed, 
sometimes in modified form, from existing international 
and domestic law. Based on a maturing international 
legal regime, this article concludes that over time and 
through state practice, along with legal, strategy and 
policy development in the international community a set 
of counterterrorism law norms for cyber war could 
emerge. 

THE ROLE OF INTERNATIONAL CRIMINAL PROSECUTIONS IN 
INCREASING COMPLIANCE WITH INTERNATIONAL 
HUMANITARIAN LAW  
by Robert Cryer. In: Israel yearbook on human rights Vol. 
44, 2014, p. 247-272 

In the past two decades, there has been a huge swing 
towards the use of international criminal law to deal with 
violations of international humanitarian law. Although it 
is a bad idea to treat it as a panacea for all ills, especial-
ly when there are other mechanisms that can be very 
effective, the article looks at the two most relevant justi-
fications given for international criminal processes to the 
question at hand, the role of prosecutions in increasing 
compliance with international humanitarian law: deter-
rence, and denunciation/education. 

THE ROLE OF NATIONAL COURTS IN APPLYING 
INTERNATIONAL HUMANITARIAN LAW  
Sharon Weill. - Oxford : Oxford University Press, 2014. - 
XVIII, p. 221 

Evaluates how domestic courts have interpreted and 
applied international humanitarian law, and shows how 
their interpretations can differ. Establishes a methodolo-
gy to critically assess the actions of domestic courts on 
a scale from acting as apologists for the use of force to 
actively promoting and enhancing international humani-
tarian law. Provides a detailed analysis of several key 
jurisdictions as case studies: the UK, US, Canada, Italy, 
Israel, and Serbia, and investigates how their rulings 
demonstrate the approach taken by each court 

THE ROLE OF NECESSITY IN INTERNATIONAL HUMANITARIAN 
AND HUMAN RIGHTS LAW  
Lawrence Hill-Cawthorne. In: Israel law review Vol. 47, 
issue 2, July 2014, p. 225-251 

The nature of armed conflict has changed dramatically 
in recent decades. In particular, it is increasingly the 
case that hostilities now occur alongside ‘everyday’ 
situations. This has led to a pressing need to determine 
when a ‘conduct of hostilities’ model (governed by inter-
national humanitarian law – IHL) applies and when a 
‘law enforcement’ model (governed by international 
human rights law – IHRL) applies. This, in turn, raises 
the question of whether these two legal regimes are 
incompatible or whether they might be applied in parallel. 
It is on this question that the current article focuses, 
examining it at the level of principle. Whilst most ac-
counts of the principles underlying these two areas of 
law focus on humanitarian considerations, few have 
compared the role played by necessity in each. This 
article seeks to address this omission. It demonstrates 
that considerations of necessity play a prominent role in 
both IHL and IHRL, albeit with differing consequences. It 
then applies this necessity-based analysis to suggest a 
principled basis for rationalising the relationship be-
tween IHL and IHRL, demonstrating how this approach 
would operate in practice. It is shown that, by emphasis-
ing the role of necessity in IHL and IHRL, an approach 
can be adopted that reconciles the two in a manner that 
is sympathetic to their object and purpose. 

THE ROLE OF NON-STATE ACTORS IN IMPLEMENTING THE 
RESPONSIBILITY TO PROTECT  
Gentian Zyberi. - In: Human security and international 
law : the challenge of non-state actors. - Cambridge 
[etc.] : Intersentia, 2014. - p. 53-74 

The much-vaunted concept of a responsibility to protect 
(R2P) the civilian population from war crimes, crimes 
against humanity, genocide and ethnic cleansing - argu-
ably the grossest attacks on individuals' human security 
- continues to centre around the responsibilities of 
States and the international community of States. How-
ever, non-State actors (NSAs) have a distinct role to 
play in discharging, or helping States and the interna-
tional community to discharge, the R2P. In this respect, 
this chapter argues that armed opposition groups may 
also bear the duty of R2P, especially if they control a 
protion of a State's territory. Such groups are expected 
to protect the civilian population, implying that - as far as 
capacity and resources permit - they should contribute 
to the realisation of human security. Even when NSAs 
are not immediate R2P bearers, they may well have the 
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capacity and the willingness to support the efforts of 
States and of the international community to protect 
civilian populations: NGOs may raise awareness as 
regards R2P or even actively mediate between the par-
ties involved in violent conflict. Given the multiple R2P 
initiatives and responsibilities of NSAs, the obvious chal-
lenge is how to streamline the roles of non-
governmental and inter-governmental actors. 

THE ROLE OF THE INTERNATIONAL COMMITEE OF THE RED 
CROSS  
Jakob Kellenberger. - In: The Oxford handbook of inter-
national law in armed conflict. - Oxford : Oxford Universi-
ty Press, 2014. - p. 20-34 

The International Committee of the Red Cross (ICRC) is 
an independent and impartial organization dedicated to 
the protection and care of victims of armed conflict and 
other violent situations. It also vows to uphold interna-
tional humanitarian law (IHL) and universal humanitarian 
principles. This chapter explains the ICRC’s mandate 
and activities, and its contributions to the clarification 
and development of IHL. 

THE ROLE OF THE INTERNATIONAL CONFERENCE OF THE 
GREAT LAKES REGION (ICGLR) IN THE IMPLEMENTATION 
OF INTERNATIONAL HUMANITARIAN LAW (IHL) : A CASE OF 
UGANDA  
Nakitto Saidat. In: Uganda's paper series on internation-
al humanitarian law Vol. 1, No. 1, August 2013, p. 71-
100 

This paper analyses selected Protocols and Pro-
grammes of Actions that relate to the implementation of 
IHL in the Great Lakes Region and Uganda is selected 
as a case study for analyzing the extent to which its 
government has implemented IHL under the internation-
al conference of the Great Lakes Region (ICGLR) 
framework. This is largely because Uganda is the pace-
setter for other member states of the GLR having pro-
jected itself as taking a progressive stance in the imple-
mentation of IHL as discussed in this paper. The paper 
is composed of three parts: Part I gives an overview of 
the armed conflicts in the GLR showing their recurrent 
nature and resultant violations of IHL. Part II briefly dis-
cusses the establishment and operation of the ICGLR 
together with its legal framework relating to the imple-
mentation of IHL. Other regional instruments executed 
before establishing ICGLR are also discussed. Part III 
analyses the measures undertaken by Uganda in the 
implementation of IHL under this regional framework. 

THE ROLE OF THE INTERNATIONAL COURT OF JUSTICE IN 
THE ENFORCEMENT OF THE OBLIGATION OF STATES TO 
INVESTIGATE AND PROSECUTE SERIOUS CRIMES AT THE 
NATIONAL LEVEL  
Thordis Ingadottir. In: Israel law review Vol. 47, issue 2, 
July 2014, p. 285-302 

States have undertaken an international obligation to 
investigate and prosecute individuals for serious human 
rights violations and grave breaches of international 
humanitarian law. However, compliance with that obliga-
tion is poor and prosecutions at the national level remain 
few. The mechanism for enforcement of that obligation 
is also limited. This article explores the way in which the 
International Court of Justice (ICJ) can play, and has 
played, a role in this respect. The jurisprudence of the 
Court is analysed with regard to three matters: (i) the 

obligation of states to investigate and prosecute serious 
crimes at the national level; (ii) national criminal jurisdic-
tion with regard to prosecution of serious crimes, as well 
as immunities from that jurisdiction; and (iii) the obliga-
tion of states to cooperate in criminal matters with other 
jurisdictions. The Court has adjudicated on some key 
issues relating to national prosecutions. Some of its 
findings have, without doubt, enhanced the enforcement 
of prosecution at the national level, while others have 
undermined it. Recent cases before the ICJ show an 
increased willingness by states to use the Court as an 
avenue for enforcement and, at the same time, the 
Court has proved more willing to utilise its powers. 

THE ROLE OF THE U.S. JUDICIAL BRANCH DURING THE 
LONG WAR : DRONE COURTS, DAMAGE SUITS, AND 
FREEDOM OF INFORMATION ACT (FOIA) REQUESTS  
Lesley Wexler. - In: Applying international humanitarian 
law in judicial and quasi-judicial bodies : international 
and domestic aspects. - The Hague : Asser Press, 2014. 
- p. 61-102 

What role, if any, do courts have to play in regulating the 
use of drones for targeted killing? This chapter suggests 
that the judiciary may play an important role in the de-
bate over the executive branch’s decisions regarding 
IHL, even if it declines to speak to the substance of such 
cases. While this chapter remains skeptical that courts 
will ever reach the merits on IHL questions, the chapter 
concludes by suggesting that creative use of the judici-
ary has helped insert IHL into the public debate over 
targeted killings to encourage greater accountability. It 
discusses the executive branch’s behavior in the shad-
ow of the judicial and legislative branches. First, even as 
the Obama administration failed to acknowledge drone 
strikes explicitly, a number of government officials gave 
speeches providing some sense of the justifications for 
and the limitations upon targeted killings. Second, 
members of the Obama administration began leaking 
documents providing extensive details on legal ques-
tions surrounding targeted killings, including some relat-
ing to the application and interpretation of IHL norms. 
Lastly, the Obama administration efforts to institutional-
ize its targeted killing practices may enhance compli-
ance with IHL norms and create more significant internal 
oversight and review. The final part concludes by noting 
additional reform measures to bolster these protections 
in the absence of a stronger judicial role. 

RUSSIA, CHECHNYA AND THE GENEVA CONVENTIONS, 
1994-2006 : NORMS AND THE PROBLEM OF 
INTERNALIZATION  
Mark Kramer. - In: Pravoto-izkustvo za dobroto i 
spravedlivoto. - [Plovdiv] : Universitetsko izd. "Paisij 
Chilendarski", 2013. - p.493-504 

This paper discusses Russia's position vis-à-vis the four 
Geneva Conventions of 1949 and the two Additional 
Protocols of 1977 and the implications for the two wars 
fought by troops against separatist guerrillas in Chech-
nya in 1994 - 2006. The paper begins by tracing the 
Soviet Union's policies toward the Conventions and 
Additional Protocols and the effects (or lack thereof) of 
these documents on Soviet military operations both 
abroad and at home from the late 1940s through the 
early 1990s. The experience with the Conventions and 
Additional Protocols during the Soviet era helped to 
shape the policies of the Russian Federation, which, as 
the legal successor state to the USSR, inherited the 
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Soviet government's obligations under international 
treaties and agreements. The paper highlights the 
changes and continuities in post-Soviet Russia's posi-
tion and then uses the recent Russian-Chechen wars as 
a case study. The paper sheds light not only on Russia's 
policies in Chechnya but also on recent scholarly litera-
ture regarding international norms and state behavior. A 
norm in international relations, including the tenets of 
international humanitarian law (IHL), can be defined as 
a shared conception of the appropriate way to behave or 
the appropriate stance to take on a particular issue. 
Over time, as a norm becomes more prevalent, actors in 
the system come to expect that other actors will comply 
with it. The growing acceptance of a norm does not 
preclude the establishment of mechanisms to monitor 
and, if necessary, enforce compliance with it, but, at 
least in principle, a norm could eventually become self-
enforcing or nearly so. The focus here is on compliance 
(or non-compliance) with norms relating to IHL and hu-
man rights. A key aspect of this issue is the process of 
internalization. 

SCOPE OF APPLICATION OF INTERNATIONAL HUMANITARIAN 
LAW : PROCEEDINGS OF THE 13TH BRUGES COLLOQUIUM, 
18-19 OCTOBER 2012 = LE CHAMP D'APPLICATION DU 
DROIT INTERNATIONAL HUMANITAIRE : ACTES DU 13E 
COLLOQUE DE BRUGES, 18-19 OCTOBRE 2012  
CICR, Collège d'Europe. In: Collegium No 43, automne 
2013, 155 p. 

Session 1 : Material scope of application of IHL. - Ses-
sion 2 : Personal scope of application of IHL. - Session 
3 : Temporal scope of application IHL.  - Session 4 : 
Geographical scope of application of IHL. 

THE SCOPE OF THE OBLIGATION NOT TO RETURN FIGHTERS 
UNDER THE LAW OF ARMED CONFLICT  
Françoise J. Hampson. - In: Refuge from inhumanity ? : 
war refugees and international humanitarian law. - Lei-
den ; Boston : Brill Nijhoff, 2014. - p. 373-385 

Françoise Hampson considers a range of situations 
which may arise in international and non-international 
armed conflicts, specifically in relation to whether fight-
ers may be able to prevent their transfer to a particular 
State against their will. In order to avoid distorting IHL, 
her analysis starts by examining factual situations and 
considering what view IHL may take of the freedom of 
movement issue contained in each of these. 

A SCRAP OF PAPER : BREAKING AND MAKING 
INTERNATIONAL LAW DURING THE GREAT WAR  
Isabel V. Hull. - Ithaca (Etats-Unis) ; London : Cornell 
University Press, 2014. - XIII, 368 p. 

A century after the outbreak of the Great War, we have 
forgotten the central role that international law and the 
dramatically different interpretations of it played in the 
conflict’s origins and conduct. In A Scrap of Paper, Isa-
bel V. Hull compares wartime decision making in Ger-
many, Great Britain, and France, weighing the impact of 
legal considerations in each. Throughout, she empha-
sizes the profound tension between international law 
and military necessity in time of war, and demonstrates 
how differences in state structures and legal traditions 
shaped the way in which each of the three belligerents 
fought the war  Hull focuses on seven cases in which 
each government’s response was shaped by its under-
standing of and respect for the law: Belgian neutrality, 

the land war in the west, the occupation of enemy terri-
tory, the blockade, unrestricted submarine warfare, the 
introduction of new weaponry (including poison gas and 
the zeppelin), and reprisals. Drawing on voluminous 
research in German, British, and French archives, the 
author reconstructs the debates over military decision 
making and clarifies the role played by law—where it 
constrained action, where it was manipulated to serve 
military need, where it was simply ignored, and how it 
developed in the crucible of combat. She concludes that 
Germany did not speak the same legal language as the 
two liberal democracies, with disastrous and far-
reaching consequences. The first book on international 
law and the Great War published since 1920, A Scrap of 
Paper is a passionate defense of the role that the law 
must play to govern interstate relations in both peace 
and war. 

SECOND ANNUAL TRANSATLANTIC WORKSHOP ON 
INTERNATIONAL LAW AND ARMED CONFLICT : REPORT : 
JULY 17-18, 2014 AT PEMBROKE COLLEGE, UNIVERSITY 
OF OXFORD  
prepared by Gilles Giacca and Eleanor Mitchell. - [S.l.] : 
[s.n.], 2014. - 13 p. 

Based on roundtable discussions, the workshop was 
divided into six sessions focusing on key issues relating 
to international law and armed conflict. On the first day, 
participants considered the relationship between IHRL 
and IHL, beginning with a general exploration of this 
topic before focusing more specifically on how the rela-
tionship between the two bodies of law shapes ques-
tions relating to responsibility for compliance and ac-
countability for violations. Discussion on the second day 
was concerned with the idea of boundaries, both be-
tween different types of armed conflict and between 
armed conflict, other situations of violence, and peace. 
The aim was not only to identify these boundaries with 
greater precision but also to examine the extent to which 
they might be porous in terms of the potential overlap 
between the legal regimes applicable on each side. 

THE SECURITY COUNCIL AND THE OBLIGATION TO PREVENT 
GENOCIDE AND WAR CRIMES  
Andreas Zimmermann. In: Polish yearbook of interna-
tional law 32, 2012, p. 307-314 

This article addresses the question of the obligations of 
both, the Security Council as such, as well as of its indi-
vidual members (including the five permanent members), 
when faced with genocide or in situations where viola-
tions of the Geneva Conventions are being committed, 
given that the contracting parties of the Genocide Con-
vention are under a positive obligation to prevent geno-
cide and are under an obligation to secure respect for 
the provisions of the Geneva Conventions. 

SEEKING INTERNATIONAL CRIMINAL JUSTICE IN SYRIA  
Annika Jones. In: International law studies Vol. 89, 2013, 
p. 802-816 

In light of the many and serious offences that have tak-
en place during recent hostilities in Syria, the author 
concludes that prosecuting war crimes and crimes 
against humanity will require the use of both domestic 
and international courts. She contends that Syria’s do-
mestic courts have potential for greater impact within the 
Syrian population but could suffer from a lack of capaci-
ty and allegations of bias. The International Criminal 
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Court (ICC) is suited for prosecuting high-profile perpe-
trators who may be more politically charged. However, 
since Syria is not a party to the Rome Statute there 
would be difficulties in bringing a Syrian case to the ICC. 
A UN Security Council referral is one solution, but some 
permanent members have expressed a lack of support 
for such a referral. An ad hoc international criminal jus-
tice tribunal, like that established for Yugoslavia or 
Rwanda, is a less attractive option than using the ICC, 
since it would still require a UN Security Council agree-
ment, and would be less economically efficient. Finally, 
since war crimes and crimes against humanity are sub-
ject to universal jurisdiction, third-party State courts, 
could act, but they would likely encounter evidentiary 
difficulties. The author concludes that not only do both 
international and domestic courts seem necessary to 
ensure justice, but an involvement of international courts 
would also likely benefit Syria’s domestic courts through 
the exchange of experience. [Summary by students at 
the University of Toronto, Faculty of Law (IHRP)] 

THE SEIZURE OF ABU ANAS AL-LIBI : AN INTERNATIONAL 
LAW ASSESSMENT  
Gordon Modarai... [et al.]. In: International law studies 
Vol. 89, 2013, p. 817-838 

The author analyzes the extraterritorial capture of Abu 
Anas Al-Libi by U.S. forces in Libya, in order to deter-
mine the international law issues that arise in such cir-
cumstances. The author first addresses the issue of 
border crossing and establishes that international law 
requires the consent of the territorial State, or absent 
that, a self-defence claim on the part of the actor State. 
In Al-Libi’s case, the conflicting statements of U.S. and 
Libyan governments make it impossible to determine 
whether the U.S. had Libyan consent to carry out its 
operation. The author then explains that international 
law requires the actor State to have grounds in law for 
the physical capture of its target. A capture may be justi-
fied by the laws of armed conflict applicable in a non-
international armed conflict (NIAC), which the U.S. 
claimed this was. Alternatively, if there is no NIAC 
ground, general international laws regulating enforce-
ment of a State’s domestic criminal jurisdiction must be 
the standard of evaluation. Finally, the author analyzes 
the factors that make a detention lawful both under the 
laws of armed conflict and human rights law, concluding 
that Al-Libi’s detention in a warship was permissible 
since neither body of law expressly prohibited detention 
at sea. [Summary by students at the University of Toron-
to, Faculty of Law (IHRP)] 

SERIOUS VIOLATIONS OF THE LAW ON THE CONDUCT OF 
HOSTILITIES : A NEGLECTED CLASS OF WAR CRIMES ?  
Paola Gaeta. - In: War crimes and the conduct of hostili-
ties : challenges to adjudication and investigation. - 
Cheltenham ; Northampton : E. Elgar, 2013. - p. 20-37 

This article examines why prosecutions for violations of 
the law governing the conduct of hostilities are so rare, 
and argues that recent development may lead to an 
increase in such prosecutions. A first reason such viola-
tions have traditionally been prosecuted very rarely is 
that States are generally disinclined to accept re-
strictions on questions of national security, such as the 
fashion in which they can utilize their military power in 
battle. A second reason is the high degree of vagueness 
in the definitions of many crimes in this area of the law. 
A third reason is the difficulty of collecting evidence and 

establishing that an accused had the requisite mens rea. 
It was with an awareness of these challenges that states 
recently adopted the Rome Statute, which in turn creat-
ed the International Criminal Court. The Statute estab-
lishes a set list of war crimes that automatically fall with-
in the Court’s jurisdiction. Nevertheless, vagueness 
remains a significant problem, and the list of weapon 
whose usage constitutes a war crime is limited. However, 
despite such problems, recent case law has gone some 
way towards clarifying the relevant rules. Whether this 
positive momentum will continue remains to be seen. 
[Summary by students at the University of Toronto, Fac-
ulty of Law (IHRP)] 

LES SERVICES AMBULANCIERS ET PRÉHOSPITALIERS DANS 
LES SITUATIONS DE RISQUE  
CICR. - Genève : CICR, août 2014. - 53 p. 

Ce rapport propose des moyens de réduire les risques 
pour la sécurité des services de soins préhospitaliers et 
services ambulanciers dans les zones de violence ar-
mée. Rédigé par la Croix-Rouge de Norvège avec le 
concours du CICR et le la Croix-Rouge mexicaine, ce 
rapport résume l’expérience de ces services sur le ter-
rain dans plus d’une vingtaine de pays. 

SEXUAL VIOLENCE  
Hélène Tigroudja, Theo Rycroft, Gloria Gaggioli. In: 
Collegium No 44, Automne 2014, p. 63-97 

Contient : L'interdiction absolue des violences sexuelles 
en droit international humanitaire et en droit international 
des droits de l'homme / H. Tigroudja. - Criminalisation 
and prosecution of sexual violence in armed conflict at 
the domestic level : grave breaches and universal juris-
diction / T. Rycoft. - Is there a "right to abortion" for 
women and girls who become pregnant as a result of 
rape ? : a humanitarian and legal issue / G. Gaggioli. 

SEXUAL VIOLENCE AGAINST CHILDREN ON THE 
BATTLEFIELD AS A CRIME OF USING CHILD SOLDIERS : 
SQUARE PEGS IN ROUND HOLES AND MISSED 
OPPORTUNITIES IN LUBANGA  
Joe Tan. In: Yearbook of international humanitarian law 
Vol. 15, 2012, p. 117-151 

On 14 March 2012, the International Criminal Court 
(‘ICC’) delivered its historic and much anticipated first 
judgment in the case of Prosecutor v Thomas Lubanga 
Dyilo. The Accused in the case was charged and con-
victed of conscripting and enlisting children under the 
age of 15 into armed forces or groups and using those 
children to participate actively in hostilities. One of the 
more significant contributions of the Lubanga judgment 
was the recognition of the crime of ‘using’ children to 
participate actively in hostilities as an offense in its own 
right, distinct from the ‘recruitment’ crimes of conscript-
ing or enlisting children into armed forces or groups. All 
three crimes are referred to in the single provision of 
Article 8(2)(e)(vii) of the Rome Statute (‘child soldiers 
provision’). The case is unique due to the Prosecution's 
attempt to run the novel argument that acts of sexual 
violence (rape, forced marriages and sexual slavery) by 
commanders against girls—primarily ‘child soldiers’ but 
also civilians—constituted the crime of using child sol-
diers. Section 6.2 of this article begins with an overview 
of how the prosecution of Mr. Lubanga was undertaken 
and progressed. Notably, sexual violence came to attain 
prominence haphazardly and belatedly in the proceed-
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ings rather than by way of any deliberate case theory 
properly investigated, pleaded and particularized in the 
Document Containing the Charges from the outset. 
Bound by charges of conscription, enlistment and use of 
child soldiers as confirmed by the Pre-Trial Chamber, 
the Prosecution found itself in the difficult position of 
pursuing a sexual violence case with the blunt instru-
ment of the child soldiers’ provision. Misconceptions in 
the SCSL, which saw the crime of use conflated with 
conscription/enlistment, were also repeated by the 
Prosecution in Lubanga. 

SEXUAL VIOLENCE IN THE COURSE OF ARMED CONFLICT : 
THINKING BEYOND GENDER  
Mahesh Menon. In: AALCO journal of international law 
Vol. 2, Issue 2, p. 189-201 

It is only in the recent years that prosecution and pun-
ishment of sexual violence occurring in the course of 
armed conflicts has received the attention of the interna-
tional community. While most of this limited attention 
that was gathered was spent only on violence perpetrat-
ed against women, in its later years of evolution, it was 
acknowledged that the victims of sexual violence are not 
limited to any particular gender. In the background of the 
increasing number of reports that indicate the prolifera-
tion of sexual violence against men, this article exam-
ines the extent to which the current international legal 
order that penalise sexual violence perpetrated in the 
course of armed conflicts is neutral as to the gender of 
the victim. Subsumed in this analysis are the case of 
men and also those categories of persons who do not 
wish to identify themselves as belonging to either of the 
genders. 

THE SHARIA AND ISLAMIC CRIMINAL JUSTICE IN TIME OF 
WAR AND PEACE  
M. Cherif Bassiouni. - New York : Cambridge University 
Press, 2014. - XXI, 385 p. 

This innovative and important book applies classical 
Sunni Muslim legal and religious doctrine to contempo-
rary issues surrounding armed conflict. In doing so it 
shows that the shari’a and Islamic law are not only com-
patible with contemporary international human rights law 
and international humanitarian law norms, but are ap-
propriate for use in Muslim societies. By grounding con-
temporary post-conflict processes and procedures in 
classical Muslim legal and religious doctrine, it becomes 
more accessible to Muslim societies who are looking for 
appropriate legal mechanisms to deal with the aftermath 
of armed conflict. This book uniquely presents a critique 
of the violent practices of contemporary Muslims and 
Muslim clerics who support these practices. It rebuts 
Islamophobes in the West that discredit Islam on the 
basis of the abhorrent practices of some Muslims, and 
hopes to reduce tensions between Western and Islamic 
civilizations by enhancing common understanding of the 
issues. 

A SHORT HISTORIOGRAPHY OF THE UNMANNED AERIAL 
VEHICLE (UAV)  
Adebayo Olowo-Ake. In: Uganda's paper series on in-
ternational humanitarian law Vol. 1, No. 1, August 2013, 
p. 101-108 

Today, many states are not just desirous of developing 
the capacity of their military forces to fight two or more 
major wars simultaneously, but are also consciously 

developing platforms, equipment and devices that will 
limit, if not completely eliminate fatalities among their 
military personnel. In pursuit of this ambition, they have 
been committed to developing pilotless aircraft, such as 
the unmanned aerial vehicle (UAV), otherwise known as 
the ‘drone.’ Drone technology has evolved over the 
years into the armed, pilotless aircraft of today, which is 
becoming a vital component of the combat theatre and 
eliminates risk to the life of a human pilot. To obtain a 
useful understanding of the evolution of drone technolo-
gy, it is pertinent to examine the philosophy behind the 
system, the merits and demerits of its use and the impli-
cation of its deployment for International Humanitarian 
Law (IHL). 

SHOULD REBELS BE AMNESTIED ?  
Frédéric Mégret. - In: Jus post bellum : mapping the 
normative foundations. - Oxford : Oxford University 
Press, 2014. - p. 519-541 

This chapter explores the link between jus post bellum 
and insurgency, with a particular focus on the treatment 
of amnesties. Insurgents have become a central feature 
of jus post bellum, but their normative status remains 
unclear. There is consensus that regardless of the 
cause they pursued, insurgents should be accountable 
for violations of the laws of war and other international 
crimes. The more difficult question is how the fact of 
having taken up arms in itself should be treated. Analyz-
ing why a privilege of belligerency is recognized in inter-
national armed conflicts, the chapter argues that a nor-
matively defensible argument for the amnesty of insur-
gents must necessarily be based on a partial recognition 
(at least of the “agree to disagree” type) of the interna-
tional legitimacy of some insurgencies, particularly those 
against a regime engaged in massive human rights 
violations or a foreign occupation in violation of interna-
tional law. 

SILENT PARTNERS : PRIVATE FORCES, MERCENARIES, AND 
INTERNATIONAL HUMANITARIAN LAW IN THE 21ST CENTURY  
Steven R. Kochheiser. In: The University of Miami na-
tional security and armed conflict law review Vol. 2, 
summer 2012, p. 86-109 

In response to gritty accounts of firefights involving pri-
vate forces like Blackwater in Iraq and Afghanistan, 
many legal scholars have addressed the rising use of 
private forces - or mercenaries - in the 21st century 
under international law. Remarkably, only a few have 
attempted to understand why these forces are so objec-
tionable. This is not a new problem. Historically, at-
tempts to control private forces by bringing them under 
international law have been utterly ineffective, such as 
Article 47 of Additional Protocol II to the Geneva Con-
ventions. In Silent Partners, the author proposes utilizing 
the norm against mercenary use as a theoretical frame-
work to understand at what point private forces become 
objectionable and then draft a provision of international 
humanitarian law to effectively control their use. Such a 
provision will encourage greater compliance with inter-
national law by these forces and reduce their negative 
externalities by ensuring legitimate control and attach-
ment to a legitimate cause. 
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A SIMPLE SOLUTION TO WAR REFUGEES ? : THE LATIN 
AMERICAN EXPANDED DEFINITION AND ITS RELATIONSHIP 
TO IHL  
David James Cantor and Diana Trimiño Mora. - In: Ref-
uge from inhumanity ? : war refugees and international 
humanitarian law. - Leiden ; Boston : Brill Nijhoff, 2014. - 
p. 204-224 

This contribution explores how the expanded refugee 
definition offered by the 1984 Cartagena Declaration on 
Refugees protects war refugees. Noting that the existing 
scholarship borrows considerably from IHL in its attempt 
to interpret the Cartagena definition, their contribution 
differentiates itself by adopting a more contextual analy-
sis that relates the expanded Cartagena definition to the 
Declaration’s wider approach to the protection of refu-
gees fleeing war in Latin America. As an alternative to 
what they call a ‘conventional’ analysis of the Cartagena 
definition, the authors propose an approach that gives 
greater emphasis to context and purpose. Through so 
doing, they illustrate the current role — and future po-
tential — of IHL in determining the scope of the Carta-
gena definition in Latin America. 

SOME CONTROVERSIES OF DETENTION IN MULTINATIONAL 
OPERATIONS AND THE CONTRIBUTIONS OF THE 
COPENHAGEN PRINCIPLES  
Bruce 'Ossie' Oswald. In: International review of the Red 
Cross Vol. 95, no. 891/892, Autumn/Winter 2013, p. 
707-726 

This paper discusses three main areas of controversy 
relating to detention in the context of multinational oper-
ations: the relationship between international humanitar-
ian law and human rights law; the principle of legality in 
the context of relying on United Nations Security Council 
resolutions as a justification for taking detainees; and 
the transfer of detainees where there is, for example, a 
substantial risk of torture or cruel, inhuman or degrading 
treatment or punishment. The paper then considers how 
the Copenhagen Principles address these issues. 

SOME THOUGHTS ON THE RELATIONSHIP BETWEEN 
INTERNATIONAL HUMANITARIAN LAW AND INTERNATIONAL 
HUMAN RIGHTS LAW : A PLEA FOR MUTUAL RESPECT AND A 
COMMON SENSE APPROACH  
Terry D. Gill. - In: The realisation of human rights : when 
theory meets practice : studies in honour of Leo Zwaak. 
- Cambridge [etc.] : Intersentia, March 2014. - p. 335-
350 

The basic purpose of this chapter is to set out a number 
of observations and criteria which could assist in deter-
mining how international humanitarian law (IHL) and 
international human rights law (IHRL) interact, and how 
they could be applied in practice with a view to promot-
ing a fruitful interaction between IHL and IHRL, promot-
ing protection of victims and vulnerable groups in armed 
conflict and in other military operations outside a situa-
tion of armed conflict, while at the same time taking 
account of the realities of armed conflict and of military 
considerations. The essay first sets out the basic object 
and purpose of both sub-disciplines and provides some 
observations concerning the basic terms of their ap-
plicability. It then briefly discusses the main approaches 
to determining their mutual relationship and interaction, 
including, in particular, the role of the principle of lex 
specialis derogat legi generali (the lex specialis princi-
ple), both as a means of interpretation and as an in-

strument for resolving conflicts between legal rules and 
regimes when they occur. It then applies the above to 
two situations and normative paradigms: the conduct of 
hostilities, and the maintenance of public order and law 
enforcement. 

SOW WHAT YOU REAP ? : USING PREDATOR AND REAPER 
DRONES TO CARRY OUT ASSASSINATIONS OR TARGETED 
KILLINGS OF SUSPECTED ISLAMIC TERRORISTS  
Thomas Michael McDonnell. In: George Washington 
international law review Vol. 44, no. 2, 2012, p. 243-316 

This article explores whether targeted killing of suspect-
ed Islamist terrorists comports with international law 
generally, whether any special rules apply in so-called 
“failed states,” and whether deploying attack drones 
poses special risks for the civilian population, for human-
itarian and human rights law, and for the struggle 
against terrorism. Part I of this article discusses the 
Predator Drone and its upgraded version Predator B, 
the Reaper, and analyzes their technological capabilities 
and innovations. Part II discusses international humani-
tarian law and international human rights law as applied 
to a state’s targeting and killing an individual inside or 
outside armed conflict or in the territory of a failed state. 
Part III analyzes the wisdom of carrying out targeted 
killing drone attacks, even if otherwise legal, against the 
Taliban, al Qaeda and other Islamic terrorist organiza-
tions that have embraced suicide bombing. 

SPECIAL OPERATIONS FORCES AND RESPONSIBILITY FOR 
SURROGATES' WAR CRIMES  
Gregory Raymond Bart. In: Harvard national security 
journal Vol. 5, issue 2, 2014, p. 513-535 

This Article considers this specific issue: whether special 
operations forces (SOF) teams have duties under the 
law of war—as interpreted by war crimes jurispru-
dence—to investigate and to attempt to prevent war 
crimes by surrogate forces. It does not address duties 
imposed by domestic statutes or regulations. Also, given 
the breadth of this topic, the Article focuses on the du-
ties of SOF teams in the field—their tactical actions—
and not those of higher, strategic, or policy-level deci-
sionmakers. For example, consider the following scenar-
io that might arise during an unconventional warfare 
mission. A SOF team deploys into a foreign country in 
either a permissive or non-permissive environment with 
the mission to accomplish U.S. military objectives 
through, with, or by surrogates—to train, equip, advise 
and assist, and even lead, in varying degrees, surrogate 
forces in combat. Before deploying, the team knows of 
general rumors that some of the surrogate groups may 
have committed acts that would constitute serious viola-
tions of the law of war. While deployed and providing 
military assistance, the team hears specific rumors that 
the surrogates with whom they are working might be 
committing war crimes. No SOF members directly partic-
ipate in any war crimes. Within the context of law of war 
jurisprudence, what are SOF’s responsibilities with re-
spect to suspected or confirmed war crimes being com-
mitted by surrogate forces? 

"SPECIAL PROTECTION MEASURES" : STATES PARTIES 
REPORTING ON ARTICLE 38 OF THE CONVENTION OF THE 
RIGHTS OF THE CHILD  
Chaditsa Poulatova. In: The international journal of chil-
dren's rights Vol. 21, no. 4, 2013, p. 569-589 : tabl. 
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In 1989 when the Convention on the Rights of the Child 
(CRC) came into existence children officially became 
right holders. This article reviews States Parties’ report-
ing on Article 38 of the CRC to test how far the reporting 
guidelines have been fully met by the States Parties’ 
reports to the Committee on the Rights of the Child. The 
first section analyses the adequacy and the depth of the 
reports submitted by the States Parties’ up to the 44th 
session of the Committee (January 2007). The second 
examines and evaluates the Committee’s use of List of 
Issues and its Concluding Observations. The third ex-
amines the relationship between the reporting perfor-
mance and the geographical region, income level and 
regime type of the States Parties to the CRC. The fourth 
focuses on States Parties that have experienced 
war/conflict over the past years and have a well estab-
lished record of use of child soldiers either in govern-
ment or non-governmental militia groups. The fifth con-
cludes that States Parties have provided the Committee 
with poor, inadequate or no reporting on article 38, de-
spite its significance. 

STATE RESPONSIBILITY AND THE INDIVIDUAL RIGHT TO 
COMPENSATION BEFORE NATIONAL COURTS  
Christian Tomuschat. - In: The Oxford handbook of in-
ternational law in armed conflict. - Oxford : Oxford Uni-
versity Press, 2014. - p. 811-839 

Normally, states parties to an armed conflict settle the 
financial consequences of that conflict in the traditional 
way, if ever they reach agreement, by concluding com-
prehensive treaties that embrace also all the claims that 
their nationals may have acquired on account of the 
conflict. The most common form of reparation consists 
of lump sum payments that do not differentiate between 
the different groups of victims. Remedies for individuals 
are not available within the framework of international 
humanitarian law (IHL) at the international level. This 
chapter explores state responsibility and the individual 
right to compensation before national courts, in particu-
lar violations of IHL. It looks at compensation claims 
before the courts of the alleged wrongdoing state, as 
well as those claims outside the alleged wrongdoing 
state. It considers national reparation programmes, tort 
claims arising from military operations during non-
international armed conflict, tort claims arising from 
international armed conflict, the territorial clause, jus 
cogens versus jurisdictional immunity, implications for 
public policy, and universal jurisdiction for reparation 
claims. 

STATES' OBLIGATIONS TO MITIGATE THE DIRECT AND 
INDIRECT HEALTH CONSEQUENCES OF NON-INTERNATIONAL 
ARMED CONFLICTS : COMPLEMENTARITY OF IHL AND THE 
RIGHT TO HEALTH  
Amrei Müller. In: International review of the Red Cross 
Vol. 95, no. 889, spring 2013, p. 129-165 

Armed conflicts have numerous adverse health conse-
quences for the affected populations, many of which 
occur in the long-term. This article analyses in detail 
how international humanitarian law (IHL) and the right to 
health complement each other in obliging states to miti-
gate the direct and indirect health consequences of non-
international armed conflicts. With its historical origin 
and purpose of protecting wounded and sick combat-
ants of standing governmental armies, IHL focuses on 
the protection of the wounded and sick suffering from 
the direct health consequences of armed conflicts, such 

as injuries resulting from ongoing hostilities. The right to 
health is more expansive: it obliges states to prioritise 
the provision of primary health care through creating 
and maintaining an accessible basic health system. This 
focus enables it to highlight and address the indirect 
health consequences of armed conflicts, such as the 
spreading of epidemic and endemic diseases and rising 
child and maternal mortality and morbidity. 

STATUS OF NGOS IN INTERNATIONAL HUMANITARIAN LAW  
by Claudie Barrat ; foreword by Georges Abi-Saab. - 
Leiden ; Boston : Brill Nijhoff, 2014. - XIII, 384 p. 

In Status of NGOs in International Humanitarian Law, 
Claudie Barrat examines the legal framework applicable 
to NGOs in situations of armed conflict. The author con-
vincingly demonstrates, contrary to convention, that in 
addition to the ICRC, the National Societies and the 
IFRC, numerous other NGOs referenced in humanitari-
an law treaties have a legal status in IHL and therefore 
legitimate claim to employ IHL provisions to respond to 
current challenges. On the basis of clear and thorough 
definitions of these entities, Barrat argues that existing 
NGOs meeting stringent definition can benefit from cus-
tomary rights and obligations in both international and 
non-international armed conflict. 

A STEADY RACE TOWARDS BETTER COMPLIANCE WITH 
INTERNATIONAL HUMANITARIAN LAW ? : THE ICTR 1995-
2012  
Dominik Steiger. In: International criminal law review Vol. 
14, issue 6, 2014, p. 969-1027 

This article reviews the legacy of the International Crimi-
nal Tribunal for Rwanda (ICTR) under a specific compli-
ance perspective and asks whether the Tribunal’s juris-
prudence furthered the adherence to norms of interna-
tional criminal and humanitarian law. The Tribunal’s 
impact on the circulation, emergence and enforcement, 
of the prohibitions of genocide and other serious viola-
tions of international humanitarian law will thus be scru-
tinised. Furthermore, the legitimacy of the ICTR’s juris-
prudence plays a major role as human beings not only 
follow a logic of consequence but also a logic of appro-
priateness. This combined approach will show that the 
ICTR – despite its shortcomings – has furthered compli-
ance by diffusing the norms of international criminal and 
humanitarian law not only to Rwanda and the Great 
Lakes Region, but also to the international community. 

THE STRATEGIC ROBOT PROBLEM : LETHAL AUTONOMOUS 
WEAPONS IN WAR  
Heather M. Roff. In: Journal of military ethics Vol. 13, 
issue 3, October 2014, p. 211-227 

The present debate over the creation and potential de-
ployment of lethal autonomous weapons, or ‘killer ro-
bots’, is garnering more and more attention. Much of the 
argument revolves around whether such machines 
would be able to uphold the principle of noncombatant 
immunity. However, much of the present debate fails to 
take into consideration the practical realties of contem-
porary armed conflict, particularly generating military 
objectives and the adherence to a targeting process. 
This paper argues that we must look to the targeting 
process if we are to gain a fuller picture of the conse-
quences of creating or fielding lethal autonomous robots. 
This paper argues that once we look to how militaries 
actually create military objectives, and thus identify po-
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tential targets, we face an additional problem: the Stra-
tegic Robot Problem. The ability to create targeting lists 
using military doctrine and targeting processes is inher-
ently strategic, and handing this capability over to a 
machine undermines existing command and control 
structures and renders the use for humans redundant. 
The Strategic Robot Problem provides prudential and 
moral reasons for caution in the race for increased au-
tonomy in war. 

SYRIA AND THE SEMANTICS OF INTERVENTION, 
AGGRESSION AND PUNISHMENT : ON "RED LINES" AND 
"BLURRED LINES"  
Carsten Stahn. In: Journal of international criminal jus-
tice Vol. 11, no. 5, December 2013, p. 955-977 

The Syria crisis marked one of the greatest turns in the 
history of intervention. In late August and September 
2013, military strikes were contemplated in response to 
the use of chemical weapons on 21 August 2013 
against civilians near Damascus. Use of force was 
averted through an unexpected shift in diplomacy, i.e. 
Syria’s agreement on the destruction of its chemical 
weapons and the adoption of a framework for disarma-
ment, compliance and political settlement under Security 
Council Resolution 2118 (2013). In the discourse on 
intervention in Syria, it has been argued that the threat 
of the use of force constitutes a legitimate means to 
sanction violations of the ban on chemical weapons. 
This article challenges this assumption. The Syria de-
bate folded criminal justifications into the rhetoric of 
intervention. Intervention was regarded as a threat and 
a potential means to achieve rationales of retribution. 
The author examines justifications invoked in relation to 
(i) regime accountability (Responsibility to Protect, ‘hu-
manitarian intervention’, ‘protection of civilians’); (ii) the 
‘punitive’ and deterrence-based justification of interven-
tion; and (iii) the semantics of ‘aggression’ and (iv) ac-
countability strategies under Resolution 2118 (2013) to 
argue that use of force cannot and should not serve as a 
short cut to international justice or as a means of pun-
ishment. A new ‘red line’ regarding chemical weapons 
under Resolution 2118 (2013) should not detract from 
the need to address other categories of crimes in the 
Syrian conflict. 

THE SYRIAN CIVIL WAR AND THE ACHILLES' HEEL OF THE 
LAW OF NON-INTERNATIONAL ARMED CONFLICT  
Tom Ruys. In: Stanford journal of international law Vol. 
50, issue 2, Summer 2014, p. 247-280 

The insistence of the Assad regime on treating members 
of non-state armed groups as terrorists that may receive 
grave sentences, and even the death penalty, upon 
capture may go some way in explaining the endemic 
disregard for the laws of war by all parties in the Syrian 
civil war. It is broadly recognized that the threat of the 
death penalty for mere participation in hostilities greatly 
reduces the incentives for rebel groups to comply with 
the law of armed conflict. The central thesis of the pre-
sent contribution is that, under certain conditions, non-
state armed groups must be granted combatant-like 
status without this being conditioned on the ad hoc con-
sent of the de jure government. Clearly this position 
raises a host of questions, several of which were also 
raised during the 1949 Geneva Conference. If they were 
ultimately left unanswered at that time, the excesses of 
recent conflicts, such as that of Syria, stand as proof 
that the time is ripe to review. 

THE SYRIAN CRISIS AND THE PRINCIPLE OF NON-
REFOULEMENT  
Mike Sanderson. In: International law studies Vol. 89, 
2013, p. 776-801 

The author advocates for a comprehensive right of non-
refoulement for Syrians escaping from a violent civil war 
to surrounding states. Non-refoulement is the right not to 
be forcibly returned to a territory where one’s freedom is 
threatened. This right is endorsed by the 1951 Refugee 
Convention and the 1967 Protocol to the Convention, 
which are the two basic legal instruments for the protec-
tion of refugees. Unfortunately, only two of the five 
States currently receiving Syrian refugees are parties to 
these instruments and neither has implemented them 
comprehensively. However, the author explains that the 
available protection regime can be enhanced by virtue 
of the fact that non-refoulement is guaranteed by the 
International Covenant on Civil and Political Rights 
(ICCPR) and the Convention against Torture (CAT). All 
five receiving States are parties to both conventions. 
The author also argues that the right of non-refoulement 
has attained the status of preemptory public internation-
al law and is a supervening international norm that must 
be adhered to by all receiving States as well as any 
others choosing to involve themselves in the Syrian 
conflict. [Summary by students at the University of To-
ronto, Faculty of Law (IHRP)] 

THE TALLIN MANUAL AND INTERNATIONAL CYBER 
SECURITY LAW  
Wolff Heintschel von Heinegg. In: Yearbook of interna-
tional humanitarian law Vol. 15, 2012, p. 3-18 

In 2009, the NATO Cooperative Cyber Defence Centre 
of Excellence (CCD COE) in Tallinn, Estonia, estab-
lished an "International Group of Experts" to conduct the 
first comprehensive examination of the international law 
governing cyber warfare. The group consisted of twenty 
international law scholars and practitioners, including 
senior military officers responsible for legal advice on 
cyber operations. The resulting product of the three-year 
process was the "Tallinn Manual on the International 
Law Applicable to Cyber Warfare." This piece is a critical 
assessment of the Tallinn Manual. As the Tallinn Manu-
al’s focus is on public international law, and therefore 
inter-State relations, it does not accurately respect the 
realities of cyberspace. This is especially so in light of its 
almost exclusive analysis of the jus ad bellum and the 
jus in bello. For the average person, cybercrime is of far 
greater concern than the ‘high politics’ of international 
relations. Moreover, the economic benefits derived from 
digital information and communications infrastructure 
are growing at an unparalleled rate. Despite these reali-
ties, recent events such as the Stuxnet incident illustrate 
the importance of the security dimension that underlies 
the Tallinn Manual. 

THE TALLINN MANUAL ON THE INTERNATIONAL LAW 
APPLICABLE TO CYBER WARFARE : A COMMENTARY ON 
CHAPTER II : THE USE OF FORCE  
Nicholas Tsagourias. In: Yearbook of international hu-
manitarian law Vol. 15, 2012, p. 19-43 

This article presents and critically comments on the jus 
ad bellum rules found in Chapter II of the Tallinn Manu-
al: that is, Rules 10–19. The aim of this commentary is 
to draw attention to certain important but contested is-
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sues, identify jurisprudential ambiguities, and where 
possible offer alternative views. 

TARGET AREA BOMBING  
by Ove Bring. In: Israel yearbook on human rights Vol. 
43, 2013, p. 199-213 

The method of warfare which treats a whole area as a 
legitimate target has been controversial at least since 
the time of the 1899 Hague Peace Conference, although 
the matter was not addressed in these terms until much 
later. This article shows how the "target area bombing" 
concept and its prohibition have evolved from 1899 to 
the recent 2009 HPCR Manual on international law ap-
plicable to air and missile warfare. For the purposes of 
this article, "target area bombing" is defined as air at-
tacks by any means that treat multiple clearly separated 
and distinct military objectives located in or near a con-
centration of civilians or civilian objects as a single mili-
tary objective. 

TARGETED KILLING OF DRUG LORDS : TRAFFICKERS AS 
MEMBERS OF ARMED OPPOSITION GROUPS AND/OR DIRECT 
PARTICIPANTS IN HOSTILITIES  
Patrick Gallahue. In: International journal on human 
rights and drug policy Vol. 1, 2010, p. 15-33 

In 2009, the United States announced that it had placed 
fifty Afghan drug traffickers with links to the Taliban on a 
‘kill list.’ This controversial proposal essentially weds the 
counter-narcotics effort with the mission to defeat the 
Taliban, and challenges a cornerstone of international 
humanitarian law, the principle of distinction. This article 
argues that drug traffickers, even those who support the 
Taliban, are not legitimate targets according to the rules 
applicable to non-international armed conflict. It explores 
the notions of membership in armed groups, civilian 
status and acts that result in the loss of protection, and 
argues that the US plan violates international humanitar-
ian law. 

TARGETED KILLINGS (DRONE STRIKES) AND THE EUROPEAN 
CONVENTION ON HUMAN RIGHTS  
Adam Bodnar, Irmina Pacho. In: Polish yearbook of 
international law 32, 2012, p. 189-208 

More and more Member States of the Council of Europe 
are becoming interested in drone technology. Currently, 
a number of them either possess or wish to obtain un-
manned aerial vehicles equipped with missiles. Due to 
the increased number of targeted killing operations 
committed with the use of drones by countries such as 
the United States or Israel there is a probability that 
Member States might also use them for such operations, 
especially if their forces will be subject to joint command. 
Although the issue of targeted killings with the use of 
drones has not yet been subject to the scrutiny of the 
European Court of Human Rights, there are two main 
reasons why this may change in the near future. First, 
the Court has already ruled on the extraterritorial ap-
plicability of the European Convention on Human Rights, 
and second, the Convention places strict limits on any 
attempts to carry out targeted killings and leaves only a 
limited space for their use, even in the context of warfare. 
In this article we assess whether the Member States of 
the Council of Europe might be ever justified under the 
European Convention on Human Rights to carry out 
targeted killing operations using drones. 

TARGETING AND THE CONCEPT OF INTENT  
Jens David Ohlin. In: Michigan journal of international 
law Vol. 35, issue 1, Fall 2013, p. 79-130 

International law generally prohibits military forces from 
intentionally targeting civilians; this is the principle of 
distinction. In contrast, unintended collateral damage is 
permissible unless the anticipated civilian deaths out-
weigh the expected military advantage of the strike; this 
is the principle of proportionality. These cardinal target-
ing rules of international humanitarian law are generally 
assumed by military lawyers to be relatively well-settled. 
However, recent international tribunals applying this law 
in a string of littlenoticed decisions have completely 
upended this understanding. Armed with criminal law 
principles from their own domestic systems-often civil 
law jurisdictions-prosecutors, judges and even scholars 
have progressively redefined what it means to "inten-
tionally" target a civilian population. In particular, these 
accounts rely on the civil law notion of dolus eventualis, 
a mental state akin to common law recklessness that 
differs in at least one crucial respect: it classifies risk-
taking behavior as a species of intent. This problem 
represents a clash of legal cultures. International law-
yers trained in civil law jurisdictions are nonplussed by 
this development, while the Anglo-American literature on 
targeting has all but ignored this conflict. But when told 
of these decisions, U.S. military lawyers view this "rein-
terpretation" of intent as conflating the principles of dis-
tinction and proportionality. If a military commander 
anticipates that attacking a building may result in civilian 
casualties, why bother analyzing whether the collateral 
damage is proportional? Under the dolus eventualis 
view, the commander is already guilty of violating the 
principle of distinction. The following Article voices skep-
ticism about this vanguard application of dolus eventu-
alis to the law of targeting, in particular by noting that 
dolus eventualis was excluded by the framers of the 
Rome Statute and was nowhere considered by negotia-
tors of Additional Protocol I of the Geneva Convention. 
Finally, and most importantly, a dolus eventualis-
inspired law of targeting undermines the Doctrine of 
Double Effect, the principle of moral theology on which 
the collateral damage rule rests. At stake is nothing less 
than the moral and legal distinction between terrorists 
who deliberately kill civilians and lawful combatants who 
foresee collateral damage. 

TARGETING IN AIR WARFARE  
by Kenneth Watkin. In: Israel yearbook on human rights 
Vol. 44, 2014, p. 1-67 

The analysis of targeting in this article is divided into 
three parts. First, the nature of warfare as a State based 
activity and with it the impact the levels of war (e.g. stra-
tegic, operational and tactical) have on the application of 
air warfare is explored. Particular attention is paid to the 
development of airpower theory and challenges that 
arise in the use of airpower as a strategic “weapon”. As 
demonstrated, it is the application of airpower to meet 
strategic goals that has impacted on the legal definition 
of “military objectives” and with it the effort to limit collat-
eral civilian casualties and damage. Secondly, the mili-
tary doctrine governing the application of airpower is 
reviewed. The framework developed by State military 
forces to conduct air warfare not only demonstrates how 
airpower theory is put into practice it highlights a number 
of the challenges facing military forces seeking to apply 
targeting 'principles'. This part discusses the operational 
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planning process; and highlights targeting doctrine such 
as effects based targeting, the phases of the targeting 
cycle, and time sensitive targeting. Thirdly, building on 
the preceding contextual development, the late 20th 
Century attempt to regulate targeting is discussed. Par-
ticular attention is paid to the two main trends applied in 
interpreting the legal definition of military objectives. 
One approach seeks to restrictively apply the wording of 
Additional Protocol I with a bias towards narrowly view-
ing lawful targets as being more directly associated with 
the tactical level of war fighting. The second broader 
method applies a more traditional strategic approach 
seeing warfare as a State based activity resulting in a 
broader set to targets that may be attacked. Ultimately, it 
is suggested the second method of interpreting the law 
governing what objects may be attacked more accurate-
ly reflects how air warfare is conducted and wars are 
fought. The analysis then turns to the requirements of 
the principle of distinction; the identification of people 
and objects as targets; the resolution of doubt; and ap-
plication of targeting precautions, both in the offence 
and defence. The goal of this assessment is to outline 
the challenges associated with applying international 
humanitarian law provisions to the targeting decision-
making process. 

TECHNOLOGICAL ASYMMETRY AND THE LAW OF ARMED 
CONFLICT : THE INTERSECTION OF LAW AND POLITICS IN THE 
CREATION OF DIFFERENTIATED STATE OBLIGATIONS  
Michele Krech. - [S.l.] : [s.n.], [2014]. - 11 p. 

This paper asserts that the law of armed conflict (LOAC), 
despite its theoretical equal application, actually holds 
technologically superior militaries (TSMs) to higher 
standards, and that such differentiated and capacity-
based obligations are further buttressed by the politics 
of war. The law serves as a baseline by which states’ 
actions are publicly scrutinized, resulting in improved 
humanitarian protection overall. In order to illustrate that 
the existing legal framework assigns differentiated re-
sponsibilities, Part II outlines the relevant provisions of 
LOAC, particularly the proportionality and precautionary 
principles. Part III then highlights certain political factors 
which reinforce differentiated obligations, including the 
impacts of non-governmental organization (NGO) and 
media monitoring, ‘lawfare’, and public perceptions of 
state behaviour. Both these sections also note how 
differentiated obligations affect humanitarian protection. 
Part IV identifes certain limits to the differential obliga-
tions supported by the current interplay of law and poli-
tics, and provides examples of commitments beyond this 
limit. Finally, Part V provides some general conclusions 
which underscore LOAC’s modern relevance to techno-
logically-asymmetrical warfare and humanitarian protec-
tion. 

TEN QUESTIONS TO PHILIP SPOERRI, ICRC DIRECTOR 
FOR INTERNATIONAL LAW AND COOPERATION  

In: International review of the Red Cross Vol. 94, no. 
887, Autumn 2012, p. 1125-1134 

With the globalisation of market economies, business 
has become an increasingly prominent actor in interna-
tional relations. It is also increasingly present in situa-
tions of armed conflict. On the one hand, companies 
operating in volatile environments are exposed to vio-
lence and the consequences of armed conflicts. On the 
other hand, some of their conduct in armed conflict may 
lead to violations of the law.  The International Commit-

tee of the Red Cross (ICRC) engages with the private 
sector on humanitarian issues, with the aim of ensuring 
compliance or clarifying the obligations that business 
actors have under international humanitarian law (IHL) 
and encouraging them to comply with the commitments 
they have undertaken under various international initia-
tives to respect IHL and human rights law.  In times of 
conflict, IHL spells out certain responsibilities and rights 
for all parties involved. Knowledge of the relevant rules 
of IHL is therefore critical for local and international 
businesses operating in volatile contexts. In this Q&A 
section, Philip Spoerri, ICRC Director for International 
Law and Cooperation, gives an overview of the rules 
applicable to business actors in situations of conflict, 
and discusses some of the ICRC’s engagement with 
business actors. 

TERRITORIAL SOVEREIGNTY AND NEUTRALITY IN 
CYBERSPACE  
Wolff Heintschel von Heinegg. In: International law stud-
ies Vol. 89, 2013, p. 123-156 

One of the most difficult issues in cyber conflict is the 
application of territorial sovereignty and other geograph-
ic principles to an activity that defies the traditional no-
tions of borders. The structure of the internet and the 
protocols by which it operates, including the inability to 
direct the path over which internet traffic travels, raise 
questions about the application of law of armed conflict 
provisions, such as the doctrine of neutrality, to cyber 
conflict. This paper analyzes the doctrine of neutrality in 
cyber conflict and argues that most provisions are still 
applicable to international armed conflicts but that some 
evolution would add clarity in the cyber age. 

TERROR AND TERRORISM IN ARMED CONFLICTS : 
DEVELOPMENTS IN INTERNATIONAL CRIMINAL LAW  
Julinda Beqiraj. - In: War crimes and the conduct of 
hostilities : challenges to adjudication and investigation. 
- Cheltenham ; Northampton : E. Elgar, 2013. - p. 257-
275 

Beqiraj examines the law governing terrorist acts com-
mitted during armed conflict. Focusing on the jurispru-
dence of the International Criminal Tribunal for the For-
mer Yugoslavia (ICTY) and the Special Court for Sierra 
Leone (SCSL), Beqiraj argues that there is a trend to-
ward broadening the actus reus of terrorism offences. 
She notes that in the Galic case, the trial chambers of 
the ICTY provided a preliminary definition of the actus 
reus that required “death or serious injury.” This defini-
tion, she argues, was expanded in Miloševic to include 
“grave consequences,” and again by the SCSL to in-
clude acts or threats of violence directed at property. In 
contrast, Beqiraj argues that the mens rea requirement 
has changed very little, as it still requires that the “prima-
ry purpose” of the act be the spread of terror among 
civilians. Beqiraj takes issue with this requirement, argu-
ing that it poses a difficult evidentiary challenge for 
prosecutors. Beqiraj also discusses how the crime of 
terror relates to other war crimes, and the issue of cu-
mulative convictions. She concludes that although the 
broadening scope of the crime reflects our moral con-
demnation of terrorism, judicial creativity must be limited 
in order to preserve the legitimacy of international crimi-
nal justice. [Summary by students at the University of 
Toronto, Faculty of Law (IHRP)] 
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TERRORISM  
Andrea Bianchi and Yasmin Naqvi. - In: The Oxford 
handbook of international law in armed conflict. - Ox-
ford : Oxford University Press, 2014. - p. 574-604 

This chapter first examines in which circumstances IHL 
applies to acts of terror or terrorism. It then looks at how 
acts of terror and terrorism are prohibited forms of war-
fare in situations of armed conflict, as well as the rules 
applicable to operations of so-called "counter-terrorism". 
Subsequently, the issue of how individual criminal re-
sponsibility has come to be attached to acts of terrorism 
and acts of terror under international humanitarian law 
will be examined. Issues connected to the status, deten-
tion, and treatment of terrorist suspects in international 
humanitarian law will be briefly discussed as well. Over-
all, the chapter focuses on the so-called "grey areas" of 
international humanitarian law, where the existing 
framework and rules of IHL seem to struggle to accom-
modate contemporary manifestations of armed conflict, 
particularly when actors, qualified by one of the parties 
as "terrorists" are involved. The concluding section of-
fers some thoughts on how these areas of uncertainty 
might be eventually resolved and on how the interna-
tional community can meet the main challenges in the 
interpretation and implementation of IHL. 

TERRORISM AND INTERNATIONAL HUMANITARIAN LAW  
Ben Saul. - In: Research handbook on international law 
and terrorism. - Cheltenham ; Northampton : E. Elgar, 
2014. - p. 208-231 

This chapter focuses on the threshold issue when inter-
national humanitarian law (IHL) applies to violence in-
volving terrorism or terrorist groups, in the context of 
international or non-international armed conflicts. It dis-
cusses the particularly complex problem of ‘transnation-
al’ violence and the geographical and temporal scope of 
hostilities. It then considers the legal consequences of 
the classification of conflicts, as regards targeting, de-
tention, substantive criminal liabilities, and criminal trial 
procedure. Overall the challenge of terrorism has princi-
pally impelled a clarification of existing IHL norms but 
without generating terrorism-specific rules or refashion-
ing IHL’s basic norms. Terrorists can be targeted for 
direct participation in hostilities; administratively de-
tained where they are dangerous; and prosecuted for 
war crimes. Human rights law applies alongside the lex 
specialis of IHL to supplement its rules in certain areas, 
particularly as regards detention in non-international 
conflict. There is no need for any special status of ‘ter-
rorist’ in IHL, which would only serve to diminish existing 
humanitarian protections. The chapter concludes with 
observations about the impact of international counter-
terrorism law on the effectiveness of IHL, including its 
balance between military necessity and humanitarian 
protection. 

TERRORISM AND MILITARY TRIALS  
Detlev Vagts. - In: Research handbook on international 
law and terrorism. - Cheltenham ; Northampton : E. 
Elgar, 2014. - p. 271-281 

The geography of military commissions is curious. The 
most prominent state using military commissions is the 
United States (US), which is the focus of this chapter. 
They are also used in various dictatorial and authoritari-
an regimes around the world. At times military tribunals 
have been active in Israel, particularly in the occupied 

territories. Military courts were also notoriously used by 
various Latin American military governments in sup-
pressing domestic opponents. While England also es-
tablished special courts for Northern Ireland (the Diplock 
courts) in response to (peacetime) IRA terrorism from 
1973 to 2007, these courts were staffed with civilian 
judges and were designed only to ensure that jurors 
were not endangered. In general, governments are 
tempted to use military courts because of their perceived 
procedural advantages: governments may be able to 
exercise a greater degree of executive control over the 
judicial process, from the appointment of judges to the 
rules of procedure and evidence. However, as this chap-
ter will show, over time both international law and do-
mestic constitutional guarantees have increasingly im-
posed significant constraints on a state’s freedom of 
action to design and utilize military trials of suspected 
terrorists, including because of human rights-based 
concerns. This chapter begins with a survey of the re-
strictions on military commissions imposed by interna-
tional treaties and, in the case of the US, by its Constitu-
tion. 

TERRORISM AND TARGETED KILLINGS UNDER 
INTERNATIONAL LAW  
Emily Crawford. - In: Research handbook on interna-
tional law and terrorism. - Cheltenham ; Northampton : E. 
Elgar, 2014. - p. 250-270 

Targeted killing has become part of the conventional 
military and security strategy of a number of states in 
their operations against terrorist suspects, with Israel, 
the US and Russia among the most notable that have 
openly employed such tactics. Controversy has arisen 
regarding whether, as the perpetrator states have as-
serted, such killings should be considered as part of an 
ongoing ‘war’ against terrorist organizations, thus judged 
according to the law on the use of force (jus ad bellum) 
and the law of armed conflict (jus in bello or international 
humanitarian law (IHL), or whether the struggle against 
terrorist groups should be considered within a law en-
forcement framework, thus engaging international hu-
man rights law (IHRL). This chapter examines these 
issues. 

TERRORISM AND THE INTERNATIONAL LAW OF OCCUPATION  
David Kretzmer. - In: Research handbook on interna-
tional law and terrorism. - Cheltenham ; Northampton : E. 
Elgar, 2014. - p. 232-249 

Terrorist acts may be carried out in times of both peace 
and armed conflict. They may be committed in the sov-
ereign territory of a state or in territory occupied by that 
state during an armed conflict. If we take the simplest 
definition of terror – acts of violence against persons not 
taking an active part in hostilities in an armed conflict in 
order to spread terror among the population – such acts 
are already unlawful under all domestic legal systems, 
as well as under military law which applies in occupied 
territory. This chapter is concerned not with the applica-
tion of domestic law or military law to terrorism but with 
the norms of international law that apply to terrorism in 
occupied territory. Territory is regarded as occupied 
when, in the course of an international armed conflict, it 
falls under the actual authority of a hostile army. Since 
states may not acquire territory through use of force, the 
occupying power does not acquire sovereignty over the 
occupied territory. At the same time, as the main feature 
of the occupying power’s authority is the inability of the 
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legitimate government of the occupied territory to exer-
cise governmental authority there, international law 
places obligations on the occupying power to fill the void 
on a temporary basis. 

TERRORISM, WAR CRIMES AND THE INTERNATIONAL 
CRIMINAL COURT  
Roberta Arnold. - In: Research handbook on interna-
tional law and terrorism. - Cheltenham ; Northampton : E. 
Elgar, 2014. - p. 282-297 

Over a decade since the adoption of the Rome Statute 
for an International Criminal Court (ICC) in 1998, this 
chapter considers whether the jurisprudential develop-
ments after the 11 September 2001 terrorist attacks may 
have paved the way to prosecute acts of terrorism as an 
international crime within the ICC’s jurisdiction. Follow-
ing the launching of the United States’ ‘war on terror’ 
against Al Qaeda in response to 9/11, lawyers had to be 
creative to identify the applicable legal regime and to 
discern, in particular, whether acts of terrorism may be 
prosecuted under the international law of armed conflict 
(LOAC). This chapter first examines the jurisprudence of 
the International Tribunal for the former Yugoslavia 
(ICTY) and the Special Court for Sierra Leone (SCSL) to 
assess whether, notwithstanding the initial exclusion of 
a separate crime of terrorism from the ICC’s jurisdiction, 
there may be new legal arguments that terrorism may be 
prosecuted as a war crime under Article 8 of the ICC 
Statute. Part 2 gives an overview of the applicable legal 
framework and the limits set by the ICC Statute; Part 3 
then examines the existing jurisprudence supporting the 
view that acts of terrorism may be prosecuted as war 
crimes; and Part 4 draws this chapter’s conclusions. 

"THOU SHALL NOT KILL" : THE USE OF LETHAL FORCE IN 
NON-INTERNATIONAL ARMED CONFLICTS  
David Kretzmer, Aviad Ben-Yehuda and Meirav Furth. 
In: Israel law review Vol. 47, issue 2, July 2014, p. 191-
224 

The assumption of this article is that when a state is 
involved in an international armed conflict it may employ 
lethal force against combatants of the enemy unless 
they are hors de combat. Hence, even when it would be 
feasible to do so, it has no duty to apprehend enemy 
combatants rather than use force against them. Does 
this same norm apply in non-international armed con-
flicts occurring in the territory of a single state (internal 
conflicts)? The writers argue that the answer is in the 
negative. Despite the attempt in recent years to narrow 
the differences between the norms that apply in non-
international armed conflicts (NIACs) and international 
armed conflicts (IACs), there are still significant differ-
ences between the two types of armed conflict, which 
justify the application of different norms in this context. 
Common Article 3 of the Geneva Conventions refers 
only to humanitarian norms and does not imply that the 
norms relating to the conduct of hostilities in IACs apply 
also in NIACs. While customary international law may 
allow states to use lethal force in a NIAC in the actual 
conduct of hostilities, there is no basis for assuming that 
the norm that ostensibly applies in IACs relating to use 
of such force outside the context of hostilities applies in 
NIACs too. The jurisprudence of the International Crimi-
nal Tribunal for the former Yugoslavia, which is the main 
source for the arguments on closing the gap between 
IACs and NIACs, relates only to humanitarian norms 
and has never addressed extending the permissive IAC 

norms of the law of armed conflict (LOAC) to NIACs. 
Finally, in an internal armed conflict the state has a dual 
capacity: it must respect and ensure the human rights of 
all persons subject to its jurisdiction, and it is a party in 
an armed conflict with some of those persons. In such a 
situation, the only context in which the state may deviate 
from regular norms of law enforcement is the actual 
context of hostilities, in which application of such norms 
is not feasible. In other contexts, its human rights obliga-
tions prevail. 

THREATS POSED TO HUMAN SECURITY BY NON-STATE 
CORPORATE ACTORS : THE ANSWER OF INTERNATIONAL 
CRIMINAL LAW  
Cedric Ryngaert and Heleen Struyven. - In: Human 
security and international law : the challenge of non-
state actors. - Cambridge [etc.] : Intersentia, 2014. - p. 
101-134 

Judicial precedents as regards corporate liability under 
international criminal law are scarce. In fact, the leading 
body of relevant case law is composed of a number of 
judgments rendered by Allied war crimes tribunals after 
World War II. As will be set out in section 2, these judg-
ments developed legal principles to address German 
industrialists’ complicity in international crimes perpe-
trated by the Nazi regime. Although the various tribunals’ 
decisions are not always consistent, and all times lack 
legal clarity, they continue to be cited as leading stand-
ards for assessing corporate complicity. This is mainly 
so because later international criminal tribunals (Rwan-
da, Yugoslavia, and the International Criminal Court) 
have not heard corporate complicity cases, although 
they have further develop the general complicity stand-
ard (section 3). That being said, in recent times, corpo-
rate complicity litigation has been increasing in domestic 
courts, in particular in United States (UN) federal courts 
hearing tort cases against MNCs under the Alien Tort 
Claims Act (ATCA) (section 4), but also elsewhere, e.g, 
in the Netherlands (section 5). This increasing case law 
combined with historical precedents, the Rome Statute 
of the International Criminal Court (ICC), and considera-
tions of criminal policy, allow us, in section 6, to develop 
general principles of corporate complicity that may guide 
future litigation brought by public prosecutors, or by 
victims of human security violations. For the sake of 
clarity, section 1 provides a definition, or rather defini-
tions, of complicity, with a specific focus on corporate 
complicity. 

TO SERVE AND TO PROTECT : HUMAN RIGHTS AND 
HUMANITARIAN LAW FOR POLICE AND SECURITY FORCES  
ICRC ; [forward by Peter Maurer]. - Geneva : ICRC, 
March 2014. - 438 p. 

Law enforcement officials play a key role in society, 
serving and protecting the people and upholding the law. 
That role is valid at all times, including during armed 
conflicts and other situations of violence. By engaging in 
dialogue with police and security forces about the law 
and their operations, the ICRC supports their efforts to 
incorporate the rules and standards of international law 
into their procedures. For the past 20 years, the manual 
To Serve and To Protect has provided guidance for that 
dialogue. This updated version takes that successful 
endeavour a step further, using recent experience to 
explain the international rules and standards applicable 
to the law enforcement function and their practical impli-
cations for law enforcement work. 
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TO WHAT EXTENT DO THE INTERNATIONAL RULES ON 
HUMAN RIGHTS MATTER ?  
Edoardo Greppi. - In: War crimes and the conduct of 
hostilities : challenges to adjudication and investigation. 
- Cheltenham ; Northampton : E. Elgar, 2013. - p. 38-55 

This article discusses the distinction between interna-
tional humanitarian law (IHL) and human rights law 
(HRL), and their growing convergence. IHL concerns the 
restriction imposed upon and rights owed to various 
parties during armed conflicts, while HRL aspires to 
protect individuals from the state and its agents. Since 
the end of World War Two, IHL has evolved and ex-
tended its scope of applicability from traditional interna-
tional ‘wars’ to ‘armed conflicts’ of both an international 
and non-international character. HRL has similarly ex-
tended its scope of applicability, moving from municipal 
origins to a special focus on non-international conflicts. 
IHL and HRL both hold respect for human dignity as 
their fundamental raison d'être, and because of this are 
generally looked upon as complementary bodies of law. 
In general, the applicability of both IHL and HRL during 
times of armed conflict has been established. However, 
there are aspects of armed conflicts where IHL trumps 
HRL, especially with regards to whether killing that oc-
curs throughout an armed conflict constitutes arbitrary 
death. The author identifies three paradigmatic exam-
ples of the convergence of IHL and HRL: torture, deten-
tion, and disappearances. While customary and conven-
tional IHL bans all three, it does not define them, and 
thus recourse to HRL is necessary to understand the 
content of these bans. [Summary by students at the 
University of Toronto, Faculty of Law (IHRP)] 

TORTURE AND OTHER CRUEL, INHUMAN, OR DEGRADING 
TREATMENT OR PUNISHMENT  
Manfred Nowak. - In: The Oxford handbook of interna-
tional law in armed conflict. - Oxford : Oxford University 
Press, 2014. - p. 387-409 

Since respect for human dignity constitutes a kind of 
leitmotiv for both IHL and IHRL, the absolute prohibition 
of torture and other forms of ill-treatment plays a central 
role in both legal frameworks. Although the terminology 
is slightly different in IHL, interpretation should seek to 
reconcile these differences as far as possible. If provi-
sions of IHL have a wider scope of application or are 
simply more detailed than IHRL, they should be given 
preference. If provisions of IHL grant less protection 
than IHRL, they should have priority only if so required 
by the necessity of armed conflict. In this chapter, the 
three phenomena of ill-treatment - torture, cruel and 
inhuman treatment or punishment and degrading treat-
ment or punishment - will be analysed under both IHRL 
and IHL in light of relevant literature and jurisprudence. 
Should there be any major differences or contradictions 
between the relevant norms under the respective legal 
frameworks, an interpretation aimed at clarifying which 
norms have precedence will be offered. 

THE TORTURE OF CHILDREN DURING ARMED CONFLICTS : 
THE ICC'S FAILURE TO PROSECUTE AND THE NEGATION OF 
CHILDREN'S HUMAN DIGNITY  
Sonja C. Grover. - Heidelberg [etc.] : Springer, 2014. - 
XVIII, 228 p. 

This book examines selected legal complexities of the 
notion of torture and the issue of the proper foundation 
for legally characterizing certain acts as torture, espe-

cially when children are the targeted victims of torture. 
ICC case law is used to highlight the International Crimi-
nal Court’s reluctance in practice to prosecute as a sep-
arable offence the crime of torture as set out in one or 
more of the relevant provisions of the Rome Statute 
where children are the particularized targets as part of a 
common plan during armed conflict. Also addressed is 
the failure of the ICC to consider that the young age of 
the victims of torture (i.e. children) should be an aggra-
vating factor taken into account in determining the ICC 
sentence for those convicted of the torture of civilians, 
including children, in the context of armed conflict as 
part of a common plan. The six UN-designated grave 
crimes against children (including child soldiering for 
State or non-State forces perpetrating mass atrocities, 
and sexual violence perpetrated on a systematic and 
widespread basis against children including child sol-
diers), it is argued, are also instances of the torture of 
children as part of a common plan such that separate 
charges of torture are legally supportable (along with the 
other charges relating to additional Rome Statute of-
fences involved in such circumstances). Useful legal 
perspectives on the issue of the torture of children in its 
various manifestations gleaned from the case law of 
other international judicial forums such as the Inter-
American Court of Human Rights and the ICTY are also 
examined. 

TRAINING CHILDREN FOR ARMED CONFLICT : WHERE DOES 
THE LAW STAND ?  
Elijah Oluwatoyin Okebukola. In: International criminal 
law review Vol. 14, issue 3, 2014, p. 588-618 

This article considers the question of criminal liability for 
training child soldiers. None of the legal instruments 
prohibiting recruitment and use of child soldiers express-
ly relates to training child soldiers. This raises the ques-
tion, on the one hand, whether a trainer can be held 
liable for training as a distinct offence from recruiting or 
using child soldiers. On the other hand, it raises the 
question whether a trainer is necessarily liable for re-
cruitment or use of child soldiers. In an attempt to an-
swer these questions, this article highlights the distinct 
factual and legal differences between recruitment, train-
ing and use of child soldiers. This exercise demon-
strates that the law is not clear on the criminal liability of 
a trainer especially if the trainer is not factually involved 
in recruitment or use of child soldiers. The article con-
cludes that the express clarification of the nature and 
extent of criminal liability for training child soldiers will 
improve the legal regimes for the protection of children 
in armed conflict. 

TRANSITIONAL JUSTICE  
Nicolas Michel and Katherine Del Mar. - In: The Oxford 
handbook of international law in armed conflict. - Ox-
ford : Oxford University Press, 2014. - p. 840-883 

This chapter examines the different transitional justice 
mechanisms established to respond to serious interna-
tional crimes that have occurred in the context of armed 
conflict. These transitional mechanisms include truth-
seeking mechanisms such as truth commissions, com-
missions of inquiry, and judicial fact-finding. This chapter 
considers the problems that may arise in the interaction 
among different transitional justice mechanisms such as 
protection of the rights of the accused. It also argues 
that transitional justice requires a coordinated approach 
among a plurality of mechanisms to assist a society in 
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transitioning from a state of armed conflict in which seri-
ous international crimes were committed, to a peaceful 
and reconciled future. 

TRANSNATIONAL ARMED CONFLICT : DOES IT EXIST ?  
Rogier Bartels. In: Collegium No 43, automne 2013, p. 
114-128 

When one considers the (current) material scope of 
application of IHL, it becomes clear that transnational 
armed conflicts do not seem to fall under any of the 
“definitions” given in treaty law, literature, or jurispru-
dence. However, the author argues that, in any case, a 
new regime for a third category is neither necessary nor 
desirable and explains how the majority of transnational 
armed conflicts are not regulated by the law on non-
international armed conflict, but are governed by the law 
on international armed conflict. To conclude, he propos-
es not to focus on the nature of the parties to the conflict, 
but rather to use the territorial borders of a State as 
guidance to characterise a conflict as international or as 
non-international. In the end, what determines whether 
there is an international or a non-international armed 
conflict is whether a State uses force against another 
State. The law of non-international armed conflict would 
regulate a State’s use of force against an armed group 
on its own territory, because the conflict itself is non-
international in character. However, that same State’s 
transnational use of force against an armed group on 
the territory of another State that does not (explicitly) 
consent to such force is regulated by the law of interna-
tional armed conflict, because such use of force itself 
amounts to an international armed conflict. 

TREATIES FOR ARMED CONFLICT  
Robert Kolb and Katherine Del Mar. - In: The Oxford 
handbook of international law in armed conflict. - Ox-
ford : Oxford University Press, 2014. - p. 50-87 

After explaining six reasons why the law of armed con-
flict is one of the branches of public international law 
that has been the most intensely codified through trea-
ties, this chapter analyzes: the relationship between 
treaty law and customary law; problems with ratification 
of IHL treaties, reservations to IHL treaties, legal rela-
tionship between IHL treaties, interpretation of IHL trea-
ties, special agreements, denunciation of IHL treaties 
and finally, the legal effect of breach of an IHL treaty. 

A TURN TO NON-STATE ACTORS : INDUCING COMPLIANCE 
WITH INTERNATIONAL HUMANITARIAN LAW IN WAR-TORN 
AREAS OF LIMITED STATEHOOD  
Heike Kriege. - Berlin : DFG Collaborative Research 
Center (SFB) 700, June 2013. - 45 p. 

Many of the perpetuated armed conflicts in the Great 
Lakes Region in Africa take place in war-torn areas of 
limited statehood. These conflicts are characterized by a 
high number of civilian victims, often resulting from utter 
disregard for international humanitarian law. Here, the 
rise of armed, violent non-state actors collides with the 
State-centric traditional nature of public international law. 
Thus, (classical) compliance structures seem to lose 
their significance, as they predominantly rely on the 
State for law enforcement and therefore mainly accom-
modate States’ interests when inducing compliance. The 
working paper suggests that the international community 
responds to these challenges by allocating competenc-
es to other actors than the State. Particularly, interna-

tional organizations increasingly contribute to enforcing 
international humanitarian law. However, since these 
organizations are dependent on their member States’ 
political willingness to support measures for inducing 
compliance effectively, a proliferation of humanitarian 
non-state actors can be observed that step in where 
third States and international organizations are reluctant 
to act. The paper investigates reasons for compliance 
and arrives at the conclusion that traditional motives 
rooted in a logic of consequences, as well as appropri-
ateness are still valid and must therefore be addressed 
by the corresponding compliance mechanisms. These 
compliance mechanisms are interdependent and mutu-
ally reinforcing. Persuasion and incentives work more 
effectively if they are used under a shadow of hierarchy 
thrown by coercive legal enforcement instruments, such 
as international criminal justice and UN targeted sanc-
tions. These instruments are in turn more effective if 
they are part of a concerted effort. 

UN FACT-FINDING COMMISSIONS AND THE PROSECUTION OF 
WAR CRIMES : AN EVOLUTION TOWARDS JUSTICE-ORIENTED 
MISSIONS ?  
Micaela Frulli. - In: War crimes and the conduct of hostil-
ities : challenges to adjudication and investigation. - 
Cheltenham ; Northampton : E. Elgar, 2013. - p. 331-
348 

The author analyzes the nature and role of fact-finding 
commissions established by the United Nations to inves-
tigate possible violations of international humanitarian 
law. Specifically, the author analyzes the relevance of 
the commissions to subsequent criminal prosecutions. 
The author begins by looking at different commissions 
established by the United Nations Security Council. The 
author contends that the International Commission of 
Inquiry on Darfur could serve as a model for efficient 
and prosecution-oriented fact-finding.  The author notes, 
however, that this has not been done. Next, discussion 
moves to the establishment of more recent commissions 
by the United Nations Human Rights Council, rather 
than the Security Council. The author believes that this 
shift of responsibility to the Human Rights Council is 
largely driven by the increasing overlap between inter-
national humanitarian law and human rights law.  De-
spite this overlap, the author notes that international 
humanitarian law and human rights law have different 
legal parameters, and argues that the Security Council, 
rather than the Human Rights Commission, has better 
tools for establishing fact-finding missions in the interna-
tional humanitarian law context. The author thus con-
cludes that it is not advisable to create commissions with 
mandates to investigate both international humanitarian 
law and human rights law issues, and that the former 
are better established by the United Nations Security 
Council. [Summary by students at the University of To-
ronto, Faculty of Law (IHRP)] 

UNCERTAINTY ON SOMALIA'S BEACHES : THE LEGAL 
REGIME OF ONSHORE ANTI-PIRACY OPERATIONS  
Frederic Wiesenbach. In: Journal of conflict and security 
law Vol. 19, no. 1, Spring 2014, p. 85-112 

In March 2012, the EU decided to expand the Atalanta 
anti-piracy mission to Somalia’s beaches. Simultaneous-
ly Atalanta’s operational strategy has been changed and 
the constraining rules for the use of force under the law-
enforcement paradigm and international human rights 
law (IHRL) have been eased towards the less strict rules 

ICRC Library | 160 
 



I H L  B i b l i o g r a p h y  2 0 1 4                                          A b s t r a c t s 

governing the use of force in hostilities under interna-
tional humanitarian law (IHL). A problem-orientated 
comparison exemplifies that the law-enforcement and 
the hostilities paradigms required from Atalanta forces 
entirely different reasoning for the lawful conduct of 
force and impose specific restrictions on the permissible 
means and tactics. An analysis of hypothetical rescue 
scenarios further examines that the status of the actors 
and extend of force change the legal paradigm which 
has serious implications for the lawful conduct of force. 
Hence, the Atalanta command must take serious atten-
tion to the legal status under which rescue operations 
are conducted to avoid breaches of IHL or IHRL. 

UNEXPLORED OUTCOMES OF TADIC : APPLICABILITY OF THE 
LAW OF OCCUPATION TO WAR BY PROXY  
Tom Gal. In: Journal of international criminal justice Vol. 
12, no. 1, March 2014, p. 59-80 

The Tadic ICTY Appeal judgment (1999) has clarified 
that certain armed conflicts usually classified as non-
international are in fact of an international character 
when a state controls a non-state armed group. This 
clarification reaffirms the existence of a sub-type of in-
ternational armed conflict: wars by proxy (Tadic-type 
conflicts). It also suggests a different legal analysis of a 
state’s ability to occupy another state’s territory using a 
non-state armed group. However, the ICTY Appeals 
Chamber has neither examined this possibility in depth 
(i.e. whether applying the law of occupation in such 
circumstances is legally feasible or practical) nor as-
sessed the results of this application. This article pro-
poses both theoretical and practical foundations for 
applying the law of occupation, and specifically Geneva 
Convention IV, to Tadic-type conflicts. The article tries to 
identify the advantages of such an application from an 
international criminal law perspective and suggests 
adjustments and modifications required to enhance the 
protection of victims and ensure responsibility for viola-
tions of international humanitarian law in such circum-
stances. 

THE UNITED STATES AND INTERNATIONAL HUMANITARIAN 
LAW : BUILDING IT UP, THEN TEARING IT DOWN  
Morris Davis. In: North Carolina journal of international 
law and commercial regulation Vol. 39, issue 4, summer 
2014, p. 983-1028 

This article examines the development and the objec-
tives of modern international humanitarian law, particu-
larly the principle of distinction intended to limit the ef-
fects of war on those not directly involved in the conflict. 
It looks at actions the United States took after the terror-
ist attacks on September 11, 2001, that undermine the 
foundations upon which international humanitarian law 
rests. It also looks at how these actions weaken the 
legal and moral authority of the United States and casts 
doubt upon its claim to be securely bound to the highest 
standards of conduct in times of war. 

UNLAWFUL COMBATANTS  
Knut Dörmann. - In: The Oxford handbook of interna-
tional law in armed conflict. - Oxford : Oxford University 
Press, 2014. - p. 605-623 

One of the most debated subjects in international hu-
manitarian law (IHL) over the years has been the legal 
situation of "unlawful combatants". In legal writing it has 
been addressed in some detail after the adoption of the 

Geneva Conventions of 1949 and then prior to the adop-
tion of the 1977 Additional Protocols to the Geneva 
Conventions. The debate emerged again with some 
intensity following the US-led military campaign in Af-
ghanistan, which started in 2001. Different understand-
ings have been expressed and thus different approach-
es suggested with regard to the legal framework appli-
cable to the possible detainability and targetability of 
"unlawful combatants". It was asserted in certain circles 
that "unlawful combatants" do not have any protection 
whatsoever under IHL, or that they are a category of 
persons outside the scope of either the Third Geneva 
Convention or the Fourth Geneva Convention of 1949. 
Many others opposed these assertions vehemently. 
While the term has been used earlier, this contribution 
will look at the time after the adoption of the Geneva 
Conventions as these treaties and subsequent treaties 
— in particular the 1977 Additional Protocols to the Ge-
neva Conventions — as well as customary international 
law set the legal framework for contemporary armed 
conflicts. Prior to the Geneva Conventions of 1949 the 
treatment of unlawful combatants was governed through 
the Martens’ clause. At the time of the two World Wars, 
in international practice, unlawful combatants were dealt 
with harshly, even allowing them to be shot after capture. 

UNMANNED AERIAL VEHICLES : DO THEY POSE LEGAL 
CHALLENGES ?  
Ian Henderson and Bryan Cavanagh. - In: New technol-
ogies and the law of armed conflict. - The Hague : T.M.C. 
Asser Press, 2014. - p. 193-212 

While Unmanned Aerial Vehicles (UAVs) have been part 
of warfare for over 150 years, the recent increase in 
their use, particularly as part of targeted strikes in Af-
ghanistan, Pakistan and Yemen, has resulted in height-
ened public and academic interest. A significant amount 
of the public and academic debate has focused on pub-
lic international law issues. This chapter examines the 
most relevant aspects of international law to UAV opera-
tions, namely the law concerning the resort to and use 
of force by states (jus ad bellum and jus in bello). Draw-
ing on the recently released Manual on International 
Law Applicable to Air and Missile Warfare published by 
the Program on Humanitarian Policy and Conflict Re-
search at Harvard University, the authors critically exam-
ine the following main legal issues in relation to UAV 
operations: can a state respond in national self-defence 
to the actions of a non-state actor acting independently 
of any state; can a state use force in the territory of a 
third state against a non-state actor (what are the geo-
graphic limits of a non-international armed conflict?); 
what is the status of a civilian operator of a UAV in a 
non-international armed conflict; and is there is an obli-
gation under the law of armed conflict to positively con-
sider the option of capture prior to attempting to kill? 
While the authors believe that there are preferred legal 
positions to be adopted on these points, it would be 
misleading to indicate that there are concluded positions 
that represent ‘the law’. Rather, there is a variety of 
views, some of which command more or less agreement 
from states, judicial fora and commentators. Some posi-
tions certainly are more consistent with historical and 
more recent state practice, and it is generally those 
positions that the authors have found more persuasive. 
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UNMANNED NAVAL VEHICLES AND THE LAW OF NAVAL 
WARFARE  
Robert McLaughlin. - In: New technologies and the law 
of armed conflict. - The Hague : T.M.C. Asser Press, 
2014. - p. 229-246 

This chapter examines the adequacy of the existing law 
of the sea and law of armed conflict in regulating and 
assessing the employment of unmanned vehicles in 
maritime operational contexts. On the basis of a general 
assumption as to the enduring relevance and utility of 
existing law in addressing the challenges of new tech-
nology in the maritime domain, the chapter focuses 
upon unmanned vehicles as a case study of how exist-
ing law can meet the challenge of describing and regu-
lating the military applications of new technology at sea. 
To this end, the analysis concentrates upon two talis-
mans fundamental to defining and understanding this 
relationship: (1) the status of unmanned vehicles at sea, 
most particularly in terms of their legal personality and 
access to flag state immunities; and (2) the poise and 
positioning of unmanned vehicles at sea in terms of the 
legal affront they may generate. 

UNMANNED PLATFORMS IN THE CYBER AGE  
by William H. Boothby. In: Israel yearbook on human 
rights Vol. 43, 2013, p. 171-197 

The question that this chapter seeks to explore is how 
the application of the law of armed conflict targeting 
rules to unmanned and autonomous attack operations is 
likely to be affected by cyber operations. It shows in 
three fictitious scenarios how a cyber operation deceiv-
ing the other party, who is using unmanned combat 
aerial vehicles (UCAV), can lead to catastrophic conse-
quences for civilians. It starts by summarising the legal 
rules on unmanned air operations and the precautions 
that are required in attack, as set out in the HPCR Man-
ual on the law of air and missile warfare. Then it turns to 
the rules that apply to deception operations - the mod-
ern law of perfidy, ruses and misuse of indicia - and how 
they can apply to deception cyber operations. 

L'USAGE DE LA FORCE DANS LE CYBERESPACE ET LE DROIT 
INTERNATIONAL  
Loïc Simonet. In: Annuaire français de droit international 
58, 2012, p. 117-143 

La mise en péril de la sécurité nationale d'un État par 
des moyens informatiques ne relève plus de la science-
fiction, et les États se dotent de capacités d'action mili-
taire dans le cyberespace. Dans ce contexte, assimilier 
l'acte de cyberhostilité à une attaque armée pourrait 
autoriser l'État victime à répliquer sur la base de la légi-
time défense individuelle ou collective. La succession 
d'une cyberattaque d'une gravité particulière et de 
contre-mesures de même ampleur, pourrait déboucher 
sur un conflit armé, ce qui soulève la question de la 
transposition à la "cyberguerre" du jus in bello, dont les 
normes sont aujourd'hui mises au défi par cet univers 
immatériel. La difficulté d'identifier l'auteur de la cyberat-
taque et de le rattacher aux autorités d'un État com-
plique, elle aussi, l'appréhension de la cyberdéfense par 
le droit international. Un régime juridique international 
consacré au cyberespace permettrait-il d'introduire da-
vantage de sécurité, pour autant que les États consen-
tent à limiter leurs moyens d'action dans cet espace 
stratégique ? 

THE USE OF ARMED DRONES  
Stuart Casey-Maslen. - In: Weapons under international 
human rights law. - Cambridge ; New York : Cambridge 
University Press, 2014. - p. 382-407 

There is scant overall agreement on the legality under 
international law of drone strikes. Depending on the 
case, and one's appreciation of applicable law, drone 
strikes may be extrajudicial executions in violation of 
human rights or lawful acts in bello. The chapter aims to 
unpick international legal issues engaged by drone 
strikes. It first reviews the history of development of 
armed drones then analyzes the applicability of interna-
tional humanitarian law. It then turns to the legality of a 
drone strike without sufficient nexus to an armed conflict 
and how international law of law enforcement would 
apply. 

THE USE OF FORCE IN ARMED CONFLICTS : INTERPLAY 
BETWEEN THE CONDUCT OF HOSTILITIES AND LAW 
ENFORCEMENT PARADIGMS : EXPERT MEETING : REPORT  
prepared and ed. by Gloria Gaggioli. - Geneva : ICRC, 
October 2013. - VII, 92 p. 

This report provides an account of the debates that took 
place during a meeting of experts organized by the 
ICRC in January 2012 in Geneva. The subject of dis-
cussion was “Use of Force in Armed Conflicts: Interplay 
between the Conduct of Hostilities and Law Enforce-
ment Paradigms.”  The meeting sought to find the line 
dividing the conduct-of-hostilities and law-enforcement 
paradigms in situations of armed conflict. It paid especial 
attention to non-international armed conflicts, during 
which the interplay between the two is particularly dis-
cernible.  The report is divided into three parts. First, it 
addresses the legal basis and distinguishing features of 
the two paradigms. Then, it introduces and discusses 
five case studies pertaining to the use of force; these 
studies were developed to illustrate some of the con-
crete legal and practical issues that arise in the field:  
Case study 1: The use of force against potential targets 
(example of the isolated sleeping fighter) Case study 2: 
Riots (where civilians and fighters are blended in with 
each other) Case study 3: Fight against criminality Case 
study 4: Escape attempts and rioting detainees Case 
study 5: Checkpoints  The third part explores legal is-
sues relevant before and after the actual use of force – 
notably questions of planning and investigation. A brief 
conclusion sums up the points of agreement and the 
differences of opinion among the experts. 

THE USE OF PROHIBITED WEAPONS AND WAR CRIMES  
Andrea Cannone. - In: War crimes and the conduct of 
hostilities : challenges to adjudication and investigation. 
- Cheltenham ; Northampton : E. Elgar, 2013. - p. 173-
193 

This article examines the relationship between the use 
of prohibited weapons and war crimes under interna-
tional criminal law. The author begins by providing an 
overview of weapons prohibited under customary and 
international humanitarian law (IHL). She notes that the 
use of certain non-prohibited weapons is restricted to 
situations where they will not cause unnecessary suffer-
ing and/or superfluous injuries, and also in locations 
distant from civilians. The International Criminal Court 
(ICC) considers the use of most prohibited weapons to 
be war crimes. However, the author argues that an 
asymmetry exists between the prohibitions arising from 
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customary and conventional IHL on use of weapons and 
the resulting criminal accountability for war crimes. Indi-
vidual criminal responsibility has been more frequently 
asserted for the use of weapons in attacks directly or 
indiscriminately targeting civilians than for the use of a 
prohibited weapon per se. To illustrate this, she dis-
cusses recent fact-finding and arbitral commissions, 
including the NATO Bombing Campaign against Yugo-
slavia, Israeli military operations in Lebanon, the Gaza 
Conflict, the conflict in Georgia, alleged human rights 
violations in Libya, and the Eritrea-Ethiopia armed con-
flict. The author also explores international and national 
judicial decisions on the employment of weapons, in-
cluding cases from the International Criminal Tribunal for 
Yugoslavia, Iraq, Japan, US, and Israel. [Summary by 
students at the University of Toronto, Faculty of Law 
(IHRP)] 

THE USE OF WEAPONS AND JUS AD BELLUM  
Stuart Casey-Maslen. - In: Weapons under international 
human rights law. - Cambridge ; New York : Cambridge 
University Press, 2014. - p. 282-295 

A central dilemma, as posited by Schabas, is that hu-
man rights law 'has suggestions within it, albeit hesitant 
and underdeveloped, that aggressive war is itself a vio-
lation. Put otherwise, there is a human right to peace. 
Thus, the inquiry into whether killing in wartime amounts 
to arbitrary deprivation of life involves an assessment of 
whether the perpetrator of the violation was indeed act-
ing lawfully, that is, whether the use of force was com-
patible with the jus ad bellum. This chapter is intended 
to promote further discussion of this issue by looking at 
the relationship between human rights and jus ad bellum 
through the lens of weapon use. For while not every use 
of force includes actual discharge of weapons (given 
that a foreign military occupation that is unopposed but 
nonetheless aggressive in nature or a blockade would 
still constitute a use of force ad bellum), in most cases 
weapons are the mainstay of such a use of force. The 
author concludes by arguing that the circle can best be 
squared by an acceptance that the - typically wide-
spread - violations of fundamental human rights occa-
sioned by aggression may be effectively addressed 
through appropriate forms of remedy and reparation, 
including transitional justice measures. 

THE USE OF WEAPONS IN ARMED CONFLICT  
Stuart Casey-Maslen and Sharon Weill. - In: Weapons 
under international human rights law. - Cambridge ; New 
York : Cambridge University Press, 2014. - p. 240-281 

This chapter describes the relationship between Interna-
tional humantarian law (IHL) and International human 
rights law (IHRL) as it pertains to the use of weapons in 
armed conflict. General IHL criteria outlaw the use under 
any circumstances of weapons possessing certain char-
acteristics (either because they are inherently indiscrim-
inate, or because they are of a nature to cause super-
fluous injury or unnecessary suffering), while the rules of 
distinction, proportionality, and precautions in attacks 
govern combat action "on the battlefield". It is argued 
that in other circumstances IHRL standards governing 
the use of lethal force apply. 

THE USE OF WEAPONS IN PEACE OPERATIONS  
Nigel D. White. - In: Weapons under international human 
rights law. - Cambridge ; New York : Cambridge Univer-
sity Press, 2014. - p. 197-239 

This chapter assesses how weapons may lawfully be 
used in peace operations. As it is observed, modern 
peace operations represent a challenge for the devel-
opment of international human rights-based standards 
for the use of weapons since such operations are multi-
national and contain a range of armed components. The 
author finds that while training, preparation, and risk 
assessment prior to the deployment of peace operations 
are improving, clear, human-rights-compliant standards 
still need to be elaborated, particularly by the United 
Nations. 

USING HUMAN SHIELDS AS A WAR CRIME  
Marco Pedrazzi. - In: War crimes and the conduct of 
hostilities : challenges to adjudication and investigation. 
- Cheltenham ; Northampton : E. Elgar, 2013. - p. 98-
116 

Marco Pedrazzi outlines and analyzes international 
treaties and jurisprudence regarding the use of human 
shields during armed conflicts. He begins by examining 
provisions prohibiting the use of human shields, includ-
ing various provisions of the Geneva Conventions of 
1949 and Additional Protocol I. Though these provisions 
prohibit such conduct, it is argued only article 
8(2)(b)(xxiii) of the International Criminal Court’s statute 
criminalizes the use of human shields. The author dis-
cusses the distinction between voluntary and involuntary 
human shields, concluding that civilians who participate 
voluntarily as human shields do not lose civilian status 
protecting them from attack. The author explains that 
there are no specific treaty provisions prohibiting the use 
of human shields in non-international armed conflicts, 
but argues that this prohibition can be deduced from 
other rules applicable to armed conflicts. Domestic case 
law from Germany and Israel indicates the use of pris-
oners of war as human shields may be criminalized, but 
this does not apply to civilians. As the International 
Criminal Tribunal for the Former Yugoslavia largely 
addressed the use of human shields under other cate-
gories of war crimes, the author concludes that the Tri-
bunal did not establish that the use of human shields 
itself is an autonomous war crime. [Summary by stu-
dents at the University of Toronto, Faculty of Law 
(IHRP)] 

L'UTOPIE DE LA "GUERRE VERTE" : INSUFFISANCES ET 
LACUNES DU RÉGIME DE PROTECTION DE 
L'ENVIRONNEMENT EN TEMPS DE GUERRE  
Karine Bannelier-Christakis. - In: Permanence et muta-
tion du droit des conflits armés. - Bruxelles : Bruylant, 
2013. - p. 383-412 

Cet article s'attache à présenter certains points saillants 
de l'encadrement juridique de la protection de l'environ-
nement autour de quatre séries de remarques. Le droit 
de la guerre a, progressivement, développé des règles 
qui permettent de protéger directement (section I)ou 
indirectement l'environnement (section II) auxquelles il 
faut ajouter toute une série de règles du droit internatio-
nal de l'environnement qui, si elles n'ont pas été adop-
tées dans la perspective de réglementer les conflits 
armés peuvent, dans certaines situations, compléter le 
droit de la guerre (section III). Nous verrons enfin qu'il 
existe aujourd'hui différents mécanismes internationaux 
qui permettent, d'une part, de poursuivre pénalement 
des individus auteurs de crimes écologiques et, d'autre 
part, d'engager la responsabilité internationale des Etats 
(section IV) 
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THE VUKOVAR HOSPITAL CASE FROM THE PERSPECTIVE OF 
A NATIONAL INVESTIGATIVE JUDGE  
Miroslav Alimpic. In: International review of the Red 
Cross Vol. 95, no. 890, Summer 2013, p. 267-286 

Among the increasingly frequent acts of non-compliance 
with, and grievous violations of, international humanitar-
ian law around the world, especially in non-international 
armed conflicts, attacks on objects and persons enjoy-
ing special protection, and their abuse, as well as the 
misuse of the distinctive emblems of the Red Cross and 
Red Crescent, come as no surprise. Although a repres-
sive approach to the problem – through the prosecution 
and punishment of perpetrators – cannot completely 
prevent such occurrences, an effective and appropriate 
judicial stigmatisation can significantly contribute to 
making them as rare as possible. In this regard, the 
court proceedings held before the War Crimes Chamber 
in Belgrade and the International Criminal Tribunal for 
the former Yugoslavia in The Hague in connection with 
the events in and around the Vukovar Hospital and 
Ovc?ara farm have provided an appropriate judicial 
response. This is notwithstanding the fact that, at least 
for now, not all perpetrators have been prosecuted for 
their acts (or failure to act) at the time of the commission 
of these grave crimes. 

VULNERABILITIES IN ARMED CONFLICTS : SELECTED 
ISSUES : PROCEEDINGS OF THE 14TH BRUGES 
COLLOQUIUM, 17-18 OCTOBER 2013 = VULNÉRABILITÉS 
EN TEMPS DE CONFLITS ARMÉS : QUELQUES ENJEUX : 
ACTES DU 14ÈME COLLOQUES DE BRUGES, 17-18 
OCTOBRE 2013  
CICR, Collège d'Europe. In: Collegium No 44, Automne 
2014, 147 p. 

Contient : Vulnerabilities in armed conflict : selected 
issues / E. Mikos-Skuza...  [et al.]. - Vulnerabilities in 
hostilities : the example of health care / F. Harhoff... [et 
al.]. - Sexual violence  / M. Gnatovsky... [et al.]. - Re-
cruitment and other association of children with armed 
forces or armed groups / P. Berman... [et al.]. 

VULNERABILITIES IN DETENTION : SELECTED ISSUES  
Ramin Mahnad, Françoise Hampson. In: Collegium No 
44, Automne 2014, p. 17-35 

Contient : Protection under international humanitarian 
law : the need to strengthen the law applicable in non-
international armed conflicts / R. Mahnad. - Protection 
under human rights law : a useful complement ? : oppor-
tunities and limits / F. Hampson. - Can non-state armed 
forces ensure adequate protection to vulnerable groups 
in detention ? / R. Mahnad and F. Hampson. 

VULNERABILITIES IN HOSTILITIES : THE EXAMPLE OF 
HEALTH CARE  
Julia Grignon, Raymond Ouigou Savadogo, Marco 
Sassòli. In: Collegium No 44, Automne 2014, p. 37-61 

Contient : Les attaques contre les blessés, les malades, 
les naufragés, le personnel médical et les défis posés 
par les attaques subséquentes / J. Grignon et R. Ouigou 
Savadogo. - When do medical and religious personnel 
lose protection ? / M. Sassòli. 

 

WAR AND CULTURAL HERITAGE : AN ANALYSIS OF THE 
1954 CONVENTION FOR THE PROTECTION OF CULTURAL 
PROPERTY IN THE EVENT OF ARMED CONFLICT AND ITS TWO 
PROTOCOLS  
Kevin Chamberlain. - Builth Wells : Institute of Art and 
Law, 2013. - X, 247 p. 

Ouvrage en 6 parties: Part 1. Introduction and historical 
background. Part 2. The Convention for the protection of 
cultural property in the event of armed conflict, signed 
on 14th May 1954 in The Hague (including the annexed 
regulations for the execution of the convention). Part 3. 
Protocol for the protection of cultural property in the 
event of armed conflict, signed on 14th May 1954 in The 
Hague. Part 4. The Second protocol to the Hague Con-
vention for the protection of cultural property in the event 
of armed conflict, The Hague, 26th March 1999. Part 5. 
Epilogue. Part 6. Text of the 1954 Convention and other 
international instruments. 

WAR AND THE ENVIRONMENT : NEW APPROACHES TO 
PROTECTING THE ENVIRONMENT IN RELATION TO ARMED 
CONFLICT  
ed. by Rosemary Rayfuse. - Leiden ; Boston : Brill 
Nijhoff, 2014. - X, 234 p. 

The chapters in this volume have their origins in papers 
presented at a Workshop held at Lund University in 
Sweden. The Workshop gathered together experts from 
Europe, the United States and Australia, including lead-
ing academics as well as representatives from the ICRC, 
the Swedish, Norwegian and Danish Red Cross Socie-
ties and the Swedish and Norwegian governments, to 
examine the relevance and adequacy of the existing 
regime for environmental protection during armed con-
flict as well as the ability of other international legal 
mechanisms to contribute to the amelioration of damage 
to the environment arising as a result of or in relation to 
armed conflict. The book, like the Workshop, takes as its 
starting point the existing IHL regime for the protection 
of the environment during armed conflict and goes on to 
explore the application of other legal regimes that may 
be relevant to protection of the environment both during 
armed conflict and, as in the broader context envisaged 
by the ILC, in relation to armed conflict. As this thought-
provoking volume demonstrates, a vast range of issues, 
actors and legal regimes must now be considered and 
some pro-active and imaginative research and thinking 
brought to bear in any consideration of this ever-
important topic. Some papers appeared previously in a 
special issue of the Nordic Journal of International Law. 

THE WAR CRIME OF CHILD SOLDIER RECRUITMENT  
Julie McBride. - The Hague : T.M.C. Asser Press : 
Springer, 2014. - XXV, 216 p. 

The practice of using children to participate in conflict 
has become a defining characteristic of 21st century 
warfare and is the most recent addition to the canon of 
international war crimes. This book follows the develop-
ment of this crime of recruiting, conscripting or using 
children for participation in armed conflict, from human 
rights principle to fully fledged war crime, prosecuted at 
the International Criminal Court. The background and 
reasons for the growing use of children in armed conflict 
are analysed, before discussing the origins of the crime 
in international humanitarian law and human rights law 
treaties, including the Convention on the Rights of the 
Child and its Optional Protocol. Specific focus is paid to 
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the jurisprudence of the Special Court for Sierra Leone 
and the International Criminal Court in developing and 
expanding the elements of the crime, the modes of as-
cribing liability to perpetrators and the defences of mis-
take and negligence. The question of how the courts 
addressed issues of cultural sensitivity, notably in terms 
of the liability of children, is also addressed. 

WAR CRIMES  
Suzannah Linton. - In: Hong Kong's war crimes trials. - 
Oxford : Oxford University Press, 2013. - p. 95-135 

Hong Kong's war crimes process, adjudicating offences 
from Hong Kong and the New Territories, China (Taiwan, 
and also Shanghai and Waichow), Japan, and on the 
High Seas, resonates with the leitmotif of events in mul-
tiple jurisdictions across Asia as the Japanese forces 
swept through and conquered large swathes of Asia in 
the 1930s and 1940s. This chapter's objective is to en-
gage with the war crimes aspects of the trials held in 
Hong Kong, and to extract a deeper understanding from 
the cases themselves, a major task given the serious 
limitations that the lack of reasoned judgments poses. 
The majority of the Hong Kong cases actually involved 
war crimes against civilians. This category of war crimes 
raises some good substantive issues for closer consid-
eration (involuntary displacement/deportation, torture 
and other ill-treatment, and unlawful killing of civilians). 
This study deliberately centralizes the Hong Kong cas-
es; the objective is to excavate a forgotten legal process 
and shed light on the law of war crimes as it emerges 
from these cases. Before moving to war crimes against 
civilians in occupied territory, this chapter first establish-
es the sources of the law of war crimes relied on in 
these Hong Kong trials. 

WAR CRIMES AND OTHER INTERNATIONAL "CORE" CRIMES  
Paola Gaeta. - In: The Oxford handbook of international 
law in armed conflict. - Oxford : Oxford University Press, 
2014. - p. 737-765 

Under the orthodox approach, war crimes were consid-
ered crimes under international law only as a means to 
enforce international rules of warfare at the national 
level. This basic principle of international law was chal-
lenged and eventually discarded following the trials of 
war criminals before the Nuremberg Tribunal and the 
Tokyo Tribunal. However, the revolutionary precedent 
established by the Nuremberg and Tokyo trials did not 
develop into a fully-fledged body of international criminal 
rules, known as ‘international criminal law’, until the end 
of the Cold War, when the International Criminal Tribu-
nal for the former Yugoslavia and the International Crim-
inal Tribunal for Rwanda were set up by the United Na-
tions Security Council. This chapter focuses on the crim-
inalization of war crimes under international law and 
compares it with the parallel criminalization of crimes 
against humanity and genocide. 

WAR CRIMES AND THE CONDUCT OF HOSTILITIES : 
CHALLENGES TO ADJUDICATION AND INVESTIGATION  
ed. by Fausto Pocar, Marco Pedrazzi, Micaela Frulli. - 
Cheltenham ; Northampton : E. Elgar, 2013. - XXI, 383 p. 

This comprehensive collection addresses an overlooked 
area: war crimes and the conduct of hostilities. It uplifts 
aspects that are particularly under-appreciated, includ-
ing cultural property, fact-finding, arms transfer, chemi-
cal weapons, sexual violence, and attacks on eace-

keepers. Through rigorous analysis, original insights, 
and vivacious interconnections, this book enlivens the 
actual enforcement and application of international war 
crimes law. 

WAR CRIMES, GENOCIDE, AND JUSTICE : A GLOBAL 
HISTORY  
David M. Crowe. - Basingstoke ; New York : Palgrave 
Macmillan, 2014. - VIII, 501 p. 

Contient notamment : The genocide and Geneva Con-
ventions : Eichmann, Lemkin, Tibet, Guatemala, and the 
Korean war - IHL : Soviet-Afghan war, Saddam Hussein, 
ad hoc tribunals, and Guantanámo. 

WAR CRIMES IN MODERN WARFARE  
Karl Zemanek. In: Schweizerische Zeitschrift für interna-
tionales und europäisches Recht = Revue suisse de 
droit international et de droit européen = Rivista svizzera 
di diritto internazionale e europeo = Swiss review of 
international and european law 2014/2, 24e année, p. 
207-240 

Modern methods in warfare make it difficult to attribute 
responsibility for war crimes. The paper examines that in 
three instances: private military and security companies 
(PMSCs), lethal autonomous robots (LARs) and com-
puter network attacks (CNAs). With PMSCs the crucial 
question is whether the hiring contract proves a suffi-
cient link to engage the hiring state's responsibility for 
the company's misconduct. Since LARs are not operat-
ed by a human, the options for assigning individual crim-
inal responsibility are doubtful. CNAs suffer from the as 
yet unsure technical means to definitely establishing 
their source. Although CNSs targeting a civilian object 
are likely war crimes, the technical impossibility of estab-
lishing the source prevents the verification of either state 
or individual responsibility. 

THE "WAR FLAW" AND WHY IT MATTERS  
Hugo Storey. - In: Refuge from inhumanity ? : war refu-
gees and international humanitarian law. - Leiden ; Bos-
ton : Brill Nijhoff, 2014. - p. 39-56 

Hugo Storey returns to the famous 'war-flaw' identified in 
his earlier writing. This refers to the failure of interna-
tional protection to analyse claims by persons fleeing 
armed conflict by reference to the correct international 
law framework, i.e. IHL. In his view, an interpretative 
advocacy that affirms the autonomy of IRL is a slippery 
slope that may lead to the emergence of a distinct and 
parallel body of jurisprudence on war refugees that is 
disconnected from the international law devoted to 
armed conflict: IHL and international criminal law. Aware 
of the academic commentary which his proposal has 
attracted, Storey’s chapter refines his 'war-flaw' argu-
ment and addresses some of these subsequent com-
ments and developments, which he takes under four 
sub-headings: (i) the international law context of refugee 
law; (ii) the difficulties that IRL has with armed conflict 
cases; (iii) attempts to solve these using HRL; and (iv) 
attempts to solve these using IHL. 

WAR IS GOVERNANCE : EXPLAINING THE LOGIC OF THE 
LAWS OF WAR FROM A PRINCIPAL-AGENT PERSPECTIVE  
Eyal Benvenisti, Amichai Cohen. In: Michigan law review 
Vol. 112, no. 8, June 2014, p. 1363-1415 
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What is the purpose of the international law on armed 
conflict, and why would opponents bent on destroying 
each other's capabilities commit to and obey rules de-
signed to limit their choice of targets, weapons, and 
tactics? Traditionally, answers to this question have 
been offered on the one hand by moralists who regard 
the law as being inspired by morality and on the other by 
realists who explain this branch of law on the basis of 
reciprocity. Neither side's answers withstand close scru-
tiny. In this Article, we develop an alternative explana-
tion that is based on the principal-agent model of do-
mestic governance. We pry open the black box of "the 
state" and examine the complex interaction between the 
civilian and military apparatuses seething beneath the 
veil of sovereignty. Our point of departure is that military 
conflicts raise significant intrastate conflicts of interest 
that result from the delegation of authority to engage in 
combat: between civil society and elected officials, be-
tween elected officials and military commanders, and 
within the military chain of command. We submit that the 
most effective way to reduce domestic agency costs 
prevalent in war is by relying on external resources to 
monitor and discipline the agents. Even though it may 
be costly, and reciprocity is not assured, principals who 
worry that agency slack may harm them or their nation's 
interests are likely to prefer that international norms 
regulate warfare. The Article expounds the theory and 
uses it to explain the evolution of the law and its specific 
doctrines, and it outlines the normative implications of 
this new understanding of the purpose of the law. Ulti-
mately, our analysis suggests that as a practical matter, 
international law enhances the ability of states to amass 
huge armies because it lowers the costs of controlling 
them. Therefore, although at times compliance with the 
law may prove costly in the short run, in the long run 
states with massive armies are its greatest beneficiaries. 

THE WAR REPORT : 2012  
ed. by Stuart Casey-Maslen. - Oxford : Oxford University 
Press, 2013. - XXXII, 499 p. 

This is a comprehensive Report on every armed conflict 
which took place during 2012. It is the first of a new 
series of annual reports on armed conflicts across the 
globe, offering an unprecedented overview of the nature, 
range, and impact of these conflicts and the legal issues 
they create. In Part I the Report describes its criteria for 
the identification and classification of armed conflicts 
under international law, and the legal consequences that 
flow from this classification. It sets out a list of armed 
conflicts in 2012, categorising each as international, 
non-international, or a military occupation, with esti-
mates of civilian and military casualties. In Part II, each 
of these conflicts are examined in more detail, with an 
overview of the belligerents, means and methods of 
warfare, the applicable treaties and rules, and any pros-
ecutions for, investigations into, or robust allegations of 
war crimes. Part III of the Report provides detailed the-
matic analysis of key legal developments which arose in 
the context of these conflicts, allowing for a more in-
depth reflection on cross-cutting questions and contro-
versies. The topics under investigation in this Report 
include drone strikes, the use of explosive weapons, 
small arms, forced displacement of civilians, detention at 
Guantanamo Bay, and the enforcement of international 
humanitarian and criminal law in both national and inter-
national courts. 

WAR TIME PAINS, ALL TIME PAINS : SPOILAGE OF CULTURAL 
PROPERTY IN MALI  
Afolasade Abidemi Adewumi. In: Art antiquity and law 
Vol. 18, issue 4, December 2013, p. 309-321 

This article, which is both descriptive, explores some of 
the issues arising from cultural heritage law, in particular 
as they affect destruction of cultural property in war-torn 
Mali. It argues that for sustainability of cultural heritage 
and the prevention of the loss of identity and the wiping 
out of a people’s memory, nation States should become 
party to the 1954 Convention and its Protocols. It also 
argues that the fact that a State is party to the 1954 
Convention does not guarantee the automatic applica-
tion of the provisions of the 1999 Second Protocol to the 
Convention in the territory of that nation State. To enjoy 
the benefits of the Second Protocol, the State Party 
must first be party to the 1954 Convention and then to 
the Second Protocol. The underlying premise of this 
article is that only a near-universal ratification of the 
1954 Convention  and its Protocol II, coupled with effi-
cient enforcement mechanisms at the domestic level 
and a historical conscience imbibed by people will guar-
antee sustainability of cultural heritage against hostilities 
during armed conflict. 

WATER ON THE INTERNATIONAL SECURITY AGENDA : DOES 
WATER SCARCITY ENCOURAGE THE USE OF WATER AS 
WEAPON OR TARGET OF WAR ?  
Laura Puts. In: Humanitäres Völkerrecht : Infor-
mationsschriften = Journal of international law of peace 
and armed conflict Vol. 27, 1/2014, p. 36-44 

While the total amount of available water on our planet 
does not change, there are multiple countries that are 
experiencing water scarcity today. It has become a pre-
cious resource, being used as currency when buying 
tanks or exercised as tool to exert political pressure. 
Where more than one country access a shared water 
body to serve agricultural, industrial and domestic pur-
poses, there is an equal chance for cooperation or con-
flict. Access to water can also play an important military 
or political role during times of (international) armed 
conflict. Vital water infrastructure and dams can be at-
tacked and water reservoirs poisoned. Although Interna-
tional Humanitarian Law vies to protect water in its Addi-
tional Protocols, the legal texts are formulated vaguely 
and unspecifically. Alternative soft-law instruments are 
seen as expresssions of political will rather than being 
used to prevent damage to water infrastructure during 
armed conflict. Existing law to prevent damage need to 
be strengthened, reformulated and enforced. 

WEAPONS AND ARMED NON-STATE ACTORS  
Andrew Clapham. - In: Weapons under international 
human rights law. - Cambridge ; New York : Cambridge 
University Press, 2014. - p. 163-196 

This chapter discusses the complex intereaction be-
tween weapons and armed non-state actors. It looks first 
at the legality of state transfers of arms to rebels and 
then at their legal obligations as individuals, armed 
groups, and as putative states. 

WEAPONS UNDER INTERNATIONAL HUMAN RIGHTS LAW  
ed. by Stuart Casey-Maslen. - Cambridge ; New York : 
Cambridge University Press, 2014. - XLVIII, 633 p. 
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Contient notamment : The use of firearms in law en-
forcement / S. Casey-Maslen. - The use of weapons in 
peace operations / N. D. White. - The review of weapons  
under international humanitarian law and human rights 
law / S. Casey-Maslen, N. Corney, and A. Dymond-Bass. 
- Weapons and the human rights responsibilities of mul-
tinational corporations / R. G. Steinhardt. 

WHAT DOES IHL REGULATE AND IS THE CURRENT ARMED 
CONFLICT CLASSIFICATION ADEQUATE ?  
Noam Lubell. In: Collegium No 43, automne 2013, p. 17-
24 

This contribution looks at the traditional categories of 
armed conflicts - international, non-international (NIAC) 
and belligerent occupation - that IHL seems to regulate 
clearly and looks at whether they are in fact still as clear 
as expected. While the current challenges to the tradi-
tional classification are difficult to deal with, they appear 
manageable insofar. However, new developments, es-
pecially in the technological field (drones and cyber 
operations) are said to raise new questions that may 
require us to go further in our solutions. 

WHAT PROTECTION FOR PERSONS FLEEING INDISCRIMINATE 
VIOLENCE ? : THE IMPACT OF THE EUROPEAN COURTS ON 
THE EU SUBSIDIARY PROTECTION REGIME  
Evangelina (Lilian) Tsourdi. - In: Refuge from inhumani-
ty ? : war refugees and international humanitarian law. - 
Leiden ; Boston : Brill Nijhoff, 2014. - p. 270-294 

This chapter introduces — alongside IHL — the juris-
prudence of the European Court of Human Rights (EC-
tHR) into an assessment of the 'value-added' of Article 
15(c). Tsourdi compares and contrasts decisions of the 
ECtHR and of the Court of Justice of the EU (CJEU) in 
cases involving protection-seekers fleeing indiscriminate 
violence and critically analyses the findings of the CJEU 
in the Elgafaji judgment. She asserts that, based on the 
latest case law of the ECtHR, protection against re-
foulement under Article 3 of the ECHR is not substantial-
ly different in scope from that available under Article 
15(c) of the EU Qualification Directive. For the latter to 
retain relevance, she suggests, a limited importing of 
IHL provisions into the interpretative process may prove 
necessary — and she shows how, in this area too, EC-
tHR jurisprudence may offer valuable guidance. 

WHEN DOES VIOLENCE CROSS THE ARMED CONFLICT 
TRESHOLD : CURRENT DILEMMAS  
Paul Berman. In: Collegium No 43, automne 2013, p. 
33-42 

Does demonstrating that there is, in factual terms, an 
armed conflict always mean demonstrating the use of 
violence? And if so, what level of violence?  What kind 
of violence? And what are the criteria for demonstrating 
that the threshold level of violence has been reached? 
Violence - the use of physical force against people and 
property - is at the heart of most people's concept of 
armed conflict. That is certainly the case for disciplines 
outside the legal world. The Uppsala Conflict Data Pro-
gramme in Sweden which tracks ongoing armed con-
flicts uses a definition based on at least 25 battle-related 
deaths a year. That gives a figure of 27 internal, one 
international and nine so-called internationalised con-
flicts for 2011. But determining the relationship between 
levels of violence and the threshold of the legal concept 
of armed conflict is much more problematic. 

WHERE DO CYBER HOSTILITIES FIT IN THE INTERNATIONAL 
LAW MAZE ?  
William H. Boothby. - In: New technologies and the law 
of armed conflict. - The Hague : T.M.C. Asser Press, 
2014. - p. 59-73 

Significant portions of the international law of armed 
conflict are concerned with the notion of "attack", and 
that is really where the first intellectual challenge con-
fronts us when we consider notions of cyber warfare and, 
more specifically, of cyber attack. This chapter considers 
how an attack is understood in relation to cyberspace, 
and what challenges the use of cyberspace for hostile 
purposes poses to the application of various principles 
and rules of the law of armed conflict, particularly the 
principle of precaution, weapons review, and the issue 
of control. 

WOMEN AND PRIVATE MILITARY AND SECURITY 
COMPANIES : ONE MORE PIECE FOR THE PUZZLE  
Catarina Prata. - In: Gender violence in armed conflicts. 
- Lisboa : Instituto da Defesa Nacional, 2013. - p.43-60 

The first part introduces the phenomenon of Private 
Military and Security Companies (PMSC), to clearly 
understand what we are talking about when we pro-
nounce the acronym PMSC. The second part addresses 
two main questions: the relationship that has been ob-
served between PMSC employees and civilian women, 
on one hand; and between PMSC and women as their 
workers, on the other. The third part sums up the regula-
tion attempts and clarify the role that gender has played 
on them. As conclusion, this chapter defends that the 
time has come to take into consideration the gender 
perspective and even further, to take gender seriously 
when we talk about armed conflicts, in general, and 
PMSC in particular. 
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MISSION
The International Committee of the Red Cross (ICRC) is an 
impartial, neutral and independent organization whose exclusively 
humanitarian mission is to protect the lives and dignity of victims 
of armed conflict and other situations of violence and to provide 
them with assistance. The ICRC also endeavours to prevent suffering 
by promoting and strengthening humanitarian law and universal 
humanitarian principles. Established in 1863, the ICRC is at the 
origin of the Geneva Conventions and the International Red Cross  
and Red Crescent Movement. It directs and coordinates the 
international activities conducted by the Movement in armed 
conflicts and other situations of violence.
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