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INTRODUCTION

Nearly a century ago the Red Cross was born of the 
suffering observed on a battlefield. Since that time it has been 
organized and has grown, and its spirit of self-sacrifice has 
reached the four corners of the earth. It has, moreover, 
drafted the rules of humanitarian law, to mitigate the evils 
engendered by war. It deplores, more than ever, the possi
bility of recourse being had to war and its constant endeavour 
must therefore be to improve the peaceful relations which exist 
between the nations of the world.

There is still a danger, however, of force being used to settle 
disputes between States.

Since the Red Cross is essentially neutral in political matters, 
it cannot take direct action to prevent or stop wars, except 
by rej ecting the very idea of war ; but it does at least strive 
continuously to limit their tragic consequences. It must do 
more than that, however : it must make every effort to ensure 
that if violence is used, as is always possible, certain humane 
rules, implemented by practical measures taken in good time, 
protect the people who are not taking part in the struggle. 
The Red Cross must multiply its efforts to achieve this, so long 
as it cannot, unfortunately, regard an outbreak of war as 
impossible.

In view of the developments which have taken place in 
methods of making war, and the continual invention of new 
weapons, a conflict would today be a catastrophe out of all pro
portion to the ends it might be hoped to attain. Everyone 
knows that the extensive use of certain weapons would mean 
extermination of whole nations and the end of civilization.
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The greatest courage and devotion would be unavailing under 
such circumstances, and the recent Geneva Conventions would 
themselves be ineffective if the belligerents were unrestricted 
in their choice of means and methods of warfare.

It is true that certain restrictions do in fact exist. They 
found expression in the Hague Conventions of 1899 and 1907. 
But those rules are too often forgotten, or their validity ques
tioned, on the grounds that one cannot stand in the way of 
scientific progress and that principles recognized before the 
time of air warfare and nuclear weapons no longer hold 
good. Furthermore, the fact that recourse has been had very 
generally to the system of indiscriminate bombing seems to 
have led to its becoming, as it were, an accepted practice, and 
given rise to a kind of fatalism.

Can the Red Cross accept such a state of affairs ? Certain 
military considerations must give way to the demands of 
humanity. Reason must be the master of scientific inventions 
and although the law cannot disregard them, it must not 
merely recognize the effects they produce ; it must control them.

Convinced of this, the International Committee of the Red 
Cross, and encouraged by a resolution adopted unanimously by 
the National Societies at the X X IIIrd  Session of the Board of 
Governors, drew up these Draft Rules with the help of experts 
designated by the Societies. The Committee wishes to thank 
them for their valuable contribution to this work.

The Draft Rules are now submitted, with the Committee’s 
comments, to all National Societies and all Governments, with 
a view to their discussion at the X IX th International Red 
Cross Conference which is to be held in New Delhi early in 
1957. The International Committee will there submit a resolu
tion on the Rules.

Certain quarters, possibly considering that these Draft 
Rules are too complicated, would have regarded the prohibi
tion, pure and simple, of certain weapons as the only sound 
solution. Others may, on the contrary, consider that the Draft 
Rules should contain more technical details. The International
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Committee is not qualified to decide between differing opinions 
of that kind and has therefore approached the matter solely 
from the Red Cross angle.

It is necessary to proceed by easy stages, however ; for the 
experience of a century has shown us that if legal texts are 
to be accepted, ratified and applied they must take certain 
hard facts into account.

It is Governments which will have to draw their own con
clusions from the enclosed Draft and seize the opportunity 
— perhaps the last— which it offers them. If they think fit, 
they can modify it, cut it down or add clauses of a more defi
nitely technical description, or prohibitions of a more detailed 
or sweeping nature.

The International Committee of the Red Cross feels that 
it is fulfilling its duty in proposing that they should take the 
results of its work as a basis for discussion.
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RULES FOR THE LIMITATION OF THE DANGERS 

INCURRED BY THE CIVILIAN POPULATION 

IN TIME OF WAR

Preamble

All nations are firmly convinced that war should be banned 
as a means of settling disputes between man and man.

However, in view of the need, should hostilities once more break 
out, of safeguarding the civilian population from the destruction 
with which it is threatened as a result of technical developments 
in weapons and methods of warfare,

The limits placed by the requirements of humanity and the 
safety of the population on the use of armed force are restated and 
defined in the following rules.

In unforeseen cases, the civilian population will still have the 
benefit of the general rule set forth in Article i ,  and of the principles 
of international law.

** *
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Chapter I. — Object and Field of Application

Object

Field of application

Definition of term 
“  attacks ”

Definition of term 
civilian population ”

A r tic le  i

Since the right of Parties to the conflict to adopt means of 
injuring the enemy is not unlimited, they shall confine their 
operations to the destruction of his military resources, and leave 
the civilian population outside the sphere of armed attacks.

This general rule is given detailed expression in the following 
provisions:

A r t ic l e  2

The present rules shall apply:

(a) In the event of declared war or of any other armed conflict, 
even if the state of war is not recognized by one of the Parties 
to the conflict.

(b) In the event of an armed conflict not of an international 
character.

A r t ic l e  3

The present rules shall apply to acts of violence committed 
against the adverse Party by force of arms, whether in defence 
or offence. Such acts shall be referred to hereafter as “  attacks

A r t ic l e  4

For the purpose of the present rules, the civilian population 
consists of all persons not belonging to one or other of the following 
categories:

(a) Members of the armed forces, or of their auxiliary or com
plementary organizations.

(b) Persons who do not belong to the forces referred to above, but 
nevertheless take part in the fighting.
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A r t ic l e  5

The obligations imposed upon the Parties to the conflict in 
regard to the civilian population, under the present rules, are 
complementary to those which already devolve expressly upon the 
Parties by virtue of other rules in international law, deriving in 
particular from the instruments of Geneva and The Hague.

Chapter II. — Objectives barred from Attack

A r t ic l e  6

Attacks directed against the civilian population, as such, 
whether with the object of terrorizing it or for any other reason, 
are prohibited. This prohibition applies both to attacks on 
individuals and to those directed against groups.

In consequence, it is also forbidden to attack dwellings, instal
lations or means of transport, which are for the exclusive use of, 
and occupied by, the civilian population.

Nevertheless, should members of the civilian population, 
Article 11  notwithstanding, be within or in close proximity to a 
military objective they must accept the risks resulting from an 
attack directed against that objective.

A r t ic l e  7

In order to limit the dangers incurred by the civilian popula
tion, attacks may only be directed against military objectives.

Only objectives belonging to the categories of objective which, 
in view of their essential characteristics, are generally acknowledged 
to be of military importance, may be considered as military 
objectives. Those categories are listed in an annex to the present 
rules.

Relation with 
previous Convention

Immunity of the 
civilian population

Limitation of 
objectives which 
may be attacked
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Precautions to be 
taken in planning 

attacks

Precautions to be 
taken in carrying 

out the attack

However, even if they belong to one of those categories, they 
cannot be considered as a military objective where their total or 
partial destruction, in the circumstances ruling at the time, offers 
no military advantage.

Chapter III. — Precautions in Attacks on 
Military Objectives

A r t ic l e  8

The person responsible for ordering or launching an attack 
shall, first of all:

(a) make sure that the objective, or objectives, to be attacked are 
military objectives within the meaning of the present rules, 
and are duly identified.

When the military advantage to be gained leaves the choice 
open between several objectives, he is required to select the one, 
an attack on which involves least danger for the civilian 
population:

(b) take into account the loss and destruction which the 
attack, even if carried out with the precautions prescribed 
under Article g, is liable to inflict upon the civilian population.

He is required to refrain pom the attack if, after due conside
ration, it is apparent that the loss and destruction would be dis
proportionate to the military advantage anticipated:

(c) whenever the circumstances allow, warn the civilian popula
tion in jeopardy, to enable it to take shelter.

A r t ic l e  9

All possible precautions shall be taken, both in the choice of 
the weapons and methods to be used, and in the carrying out of 
an attack, to ensure that no losses or damage are caused to the
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civilian -population in the vicinity of the objective, or to its dwellings, 
or that such losses or damage are at least reduced to a minimum.

In particular, in towns and other places with a large civilian 
population, which are not in the vicinity of military or naval 
operations, the attack shall be conducted with the greatest degree 
of precision. It must not cause losses or destruction beyond the 
immediate surroundings of the objective attacked.

The person responsible for carrying out the attack must abandon 
or break off the operation if he perceives that the conditions set 
forth above cannot be respected.

A r t ic l e  io

It is forbidden to attack without distinction, as a single objective, Target-area bombing 
an area including several military objectives at a distance from 
one another where elements of the civilian population, or dwellings, 
are situated in between the said military objectives.

A r t ic l e  i i

The Parties to the conflict shall, so far as possible, take all “Passive"precautions 
necessary steps to protect the civilian population subject to their 
authority from the dangers to which they would be exposed in an 
attack—  in particular by removing them from the vicinity of military 
objectives and from threatened areas. However, the rights con
ferred upon the population in the event of transfer or evacuation 
under Article 49 of the Fourth Geneva Convention of 12 Aug. 1949 
are expressly reserved.

Similarly, the Parties to the conflict shall, so far as possible, 
avoid the permanent presence of armed forces, military material, 
mobile military establishments or installations, in towns or other 
places with a large civilian population.

A r t ic le  12

The Parties to the conflict shall facilitate the work of the c™i Defence bodies 
civilian bodies exclusively engaged in protecting and assisting 
the civilian population in case of attack.

11



Intentional exposure 
to danger

Prohibited methods 
of warfare

Safety measures 
and devices

They can agree to confer special immunity upon the personnel 
of those bodies, their equipment and installations, by means of a 
special emblem.

A r t ic le  13

Parties to the conflict are prohibited from placing or keeping 
members of the civilian population subject to their authority in or 
near military objectives, with the idea of inducing the enemy to 
refrain from attacking those objectives.

Chapter IV. — Weapons with Uncontrollable Effects

A r t ic l e  14

Without prejudice to the present or future prohibition of 
certain specific weapons, the use is prohibited of weapons whose 
harmful effects— resulting in particular from the dissemination of 
incendiary, chemical, bacteriological, radioactive or other agents—  
could spread to an unforeseen degree or escape, either in space 
or in time, from the control of those who employ them, thus endanger
ing the civilian population.

This prohibition also applies to delayed-action weapons, the 
dangerous effects of which are liable to be felt by the civilian 
population.

A r t ic l e  15

If the Parties to the conflict make use of mines, they are bound, 
without prejudice to the stipulations of the V U Ith  Hague Conven
tion of 190J, to chart the mine-fields. The charts shall be handed 
over, at the close of active hostilities, to the adverse Party, and also 
to all other authorities responsible for the safety of the population.
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Without prejudice to the precautions specified under Article g, 
weapons capable of causing serious damage to the civilian popula
tion shall, so far as possible, be equipped with a safety device 
which renders them harmless when they escape from the control 
of those who employ them.

Chapter V. — Special Cases

A r t ic l e  16

When, on the outbreak or in the course of hostilities, a locality “Open towns · 
is declared to be an “  open town ” , the adverse Party shall be duly 
notified. The latter is bound to reply, and if it agrees to recognize 
the locality in question as an open town, shall cease from all attacks 
on the said town, and refrain from any military operation the 
sole object of which is its occupation.

In the absence of any special conditions which may, in any par
ticular case, be agreed upon with the adverse Party, a locality, 
in order to be declared an “  open town ” , must satisfy the following 
conditions:

(a) it must not be defended or contain any armed force;

(b) it must discontinue all relations with any national or allied 
armed forces;

(c) it must stop all activities of a military nature or for a military 
purpose in those of its installations or industries which might 
be regarded as military objectives;

(d) it must stop all military transit through the town.

The adverse Party may make the recognition of the status of 
“  open town ”  conditional upon verification of the fulfilment of 
the conditions stipulated above. All attacks shall be suspended 
during the institution and operation of the investigatory measures.
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The presence in the locality of civil defence services, or of the 
services responsible for maintaining public order, shall not be 
considered as contrary to the conditions laid down in Paragraph 2. 
If the locality is situated in occupied territory, this provision 
applies also to the military occupation forces essential for the 
maintenance of public law and order.

When an “ open town ”  passes into other hands, the new 
authorities are bound, if they cannot maintain its status, to inform 
the civilian population accordingly.

None of the above provisions shall be interpreted in such a 
manner as to diminish the protection which the civilian population 
should enjoy by virtue of the other provisions of the present rules, 
even when not living in localities recognized as “  open towns ” .

A r t ic l e  17

Installations 
containing dangerous 

forces
In order to safeguard the civilian population from the dangers 

that might result from the destruction of engineering works or 
installations— such as hydro-electric dams, nuclear power stations 
or dikes— through the releasing of natural or artificial forces, the 
States or Parties concerned are invited:

(a) to agree, in time of peace, on a special procedure to ensure in 
all circumstances the general immunity of such works where 
intended essentially for peaceful purposes :

(b) to agree, in time of war, to confer special immunity, possibly 
on the basis of the stipulations of Article 16, on works and 
installations which have not, or no longer have, any connex
ion with the conduct of military operations.

The preceding stipulations shall not, in any way, release the 
Parties to the conflict from the obligation to take the precautions 
required by the general provisions of the present rules, under 
Articles 8 to 11  in particular.
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Chapter VI. — Application of the Rules 1

A r t ic l e  18

States not involved in the conflict, and also all appropriate 
organisations, are invited to co-operate, by lending their good 
offices, in ensuring the observance of the present rules and pre
venting either of the Parties to the conflict from resorting to 
measures contrary to those rules.

A r t ic l e  19

All States or Parties concerned are under the obligation to 
search for and bring to trial any person having committed, or 
ordered to be committed, an infringement of the present rules, 
unless they prefer to hand the person over for trial to another 
State or Party concerned with the case.

The accused persons shall be tried only by regular civil or military 
courts; they shall, in all circumstances, benefit by safeguards of 
proper trial and defence at least equal to those provided under 
Articles 105 and those following of the Geneva Convention relative 
to the Treatment of Prisoners of War of August 12, 1949.

A r t ic l e  20

All States or Parties concerned shall make the terms of the 
provisions of the present rules known to their armed forces and 
provide for their application in accordance with the general prin
ciples of these rules, not only in the instances specifically envisaged 
in the rules, but also in unforeseen cases.

1 Articles 18 and ig , dealing with the procedure for supervision and 
sanctions, are merely given as a rough guide and in  outline; they will 
naturally have to be elaborated and supplemented at a later stage.

Assistance of third 
parties

Trial and 
judicial safeguards

Diffusion 
and details 
of application
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COMMENTARY ON THE DRAFT

I. REASON AND PU R PO SE OF THE D R A F T

In prefacing the actual text of the Draft by a short intro
duction, the International Committee of the Red Cross 1 wished 
to bring out the fundamental reasons which have led to this 
new Code of Rules, and its object. There is no point, therefore, 
in reverting here to what has already been said. At the most 
we may allow ourselves to add some details concerning certain 
matters.

i. The ICRC draws attention to the danger of the Geneva 
Conventions remaining inoperative if the belligerents are not 
limited in any way in their choice of weapons or methods of 
warfare. It had already asked, in its Appeal of April 1950, 
“ how blind weapons could spare hospitals, prisoner of war 
camps and the civilian population ” ?

This concern about the means of waging war is not recent. 
It is true that, to begin with, and later when extending the 
Geneva Convention, the Red Cross endeavoured to ensure the 
protection of certain categories of individuals, without attaching 
primary importance to the manner in which hostilities were 
conducted. The time has come, however, when it has to consider 
the dangers with which the victims with whom it is concerned, 
and non-combatants in general, are inevitably threatened, 
through the terrifying developments in the means of waging 
war.

1 The Com m ittee w ill be referred to  in the follow ing pages b y  the 
abbreviation  “  IC R C  ” .
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It is above all since the First World War that the ICRC 
has been concerned about this problem. In 1918 it protested 
violently against gas warfare. Two years later, in an appeal 
to the League of Nations, it stated the restrictions which should 
be placed on aerial warfare.

Since that time, encouraged by numerous resolutions of 
the International Red Cross Conferences, it has not ceased to 
concern itself with this aspect of humanitarian law. In 1931, 
in particular, it joined experts delegated by National Red 
Cross Societies in the study of legal and technical means of 
protecting the civilian population. But public opinion did not 
see all the dangers of total war and in many official quarters 
there was doubtless no desire for binding obligations at that 
juncture ; the ICRC therefore endeavoured to safeguard what 
could be safeguarded, by encouraging “ passive defence ” 
(civil defence) and by developing the idea of safety zones.

The ICRC still remained conscious, however, of the need 
to set limits to the new forms of war. At the beginning of the 
Second World War, it accordingly submitted proposals to 
the belligerents, the acceptance of which would have eliminated 
much suffering. Since 1945, developments in the design of 
weapons have not ceased to provide further support for this 
point of view. Consequently, while applying itself first of all 
to the task of introducing the improvements dictated by 
experience into the Geneva Conventions, the ICRC did not lose 
sight of the necessity of reinforcing, in the interests of the civilian 
population as a whole, the legal barriers to the uncontrolled use 
of force.

It is true that the rules governing the conduct of hostilities 
belong rather to what is called Hague law than to the 
actual field of the Geneva Conventions ; a point which led some 
National Societies to question the competence of the Red Cross 
to deal with such matters. But as the ICRC was able to make 
clear to them, and is made obvious by the preceding pages, 
when existing law no longer offers sufficient protection to persons 
not, or no longer, taking part in hostilities, whatever the field 
to which the law applies, the Red Cross is justified in taking 
up the question. It did so in the case of prisoners of war and,
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more recently, in the case of inhabitants of occupied territory, 
matters which originally came under Hague law.

2. As stated in the Introduction, the limits imposed by 
humanitarian requirements on methods of war were already 
set forth in the Hague rules of 1907, that is to say in the 
IVth Hague Convention of 1907, and in the provisions of the 
Regulations annexed to that instrument in particular. The 
Preamble to that Convention and several provisions in the 
Regulations, especially the Articles relating to bombardments, 
are directly concerned with the means used to wage war, and 
with their possible repercussions on the civilian population. 
The IXth Hague Convention of 1907 relating to naval bombard
ments also applies in that connection.

In reaffirming these limits, the present Code of Rules is not 
therefore breaking entirely new ground. We shall, accordingly, 
have occasion to explain in detail further on, in our comments 
on Article 5, the manner in which the ICRC sees the relationship 
existing between the present Draft and previous international 
legislation relating to methods of warfare. 3

3. The object of the present Code of Rules, as indicated 
in Paragraphs 4 and 6 of the Introduction in particular, calls 
for a few brief comments.

In undertaking to reaffirm the requirements of humanity, 
to which military necessities must in certain cases give way, 
the ICRC is actuated by an intense desire to see the proposed 
Rules become a diplomatic instrument, thus giving them un
questioned authority and binding the greatest possible number of 
States. This idea has governed the drafting of the text·— although 
the ICRC preferred, for the reasons stated in Chapter III, that 
this instrument should take the form of draft rules rather than 
of a draft international Convention. This was also, apparently, 
the feeling of the great majority of the National Societies, since 
the resolution they adopted at Oslo, the text of which is re
produced further on (see p. 23), speaks of “ necessary additions 
to the Conventions in force
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What then will be the form of that diplomatic instrument ? 
It is necessary, in that connection, to clear up forthwith a 
possible source of misunderstanding 1.

Some National Red Cross Societies were under the impress
ion that the term “ additions to the Gen&va Conventions in 
force ”  implied an instrument which would be supplementary 
to, and a revision of, the actual text of the Geneva Conventions. 
They were disturbed to see the question of the revision of those 
Conventions raised at so early a stage ; that, in their opinion, 
was liable to delay their ratification.

The ICRC was able to reassure them by stating that it had 
always interpreted the Oslo resolution as refering to an instru
ment quite distinct from the Geneva Conventions, but intended 
to supplement them, in the same way, for instance, as the Fourth 
Convention is itself “  supplementary ”  to the Hague Regula
tions 2. We have, moreover, shown how greatly the reaffirmation 
of the limits placed on means and methods of warfare will 
assist in making the Geneva Conventions more effective.

This interpretation was also that of the Experts (1956) who 
discarded the suggestion made by one of their number that 
the present Rules be drawn up with an eye to their subsequent 
insertion into the text of the Fourth Geneva Convention (see 
Report, p. 5). Further, the present Draft Rules should be 
regarded as supplementary, not only to that Convention, but 
also, as pointed out later in connection with Article 5, to other 
international treaties such as Hague Conventions or the Geneva 
Protocol of 1925.

Since it seems hardly possible that the proposed diplomatic 
instrument could form an integral part of the group of rules 
known as “  the Geneva Conventions ” , should it take the form 
of an extension or partial revision of the Hague Conventions, 
or of a completely new instrument, entirely distinct from the 
said Conventions ?

1 This m isunderstanding w hich m ight arise from  th e w ording of 
th e Oslo Resolution, is no doubt connected w ith  a slip w hich occurred 
in the 1955 C om m entary (p. 16), in referring to “  additions to the 
G eneva Conventions. ”

2 See A rticle  154 of the F ourth  C onvention of A u gu st 12, 1949.
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It is too early to devote too much attention to a point which 
is essentially a matter to be decided by Governments. The 
Government representatives at the X IX th  International Red 
Cross Conference will be able, if they so desire, to supply it 
with useful information in this connextion.

For the moment the Red Cross need do no more than set 
forth the requirements of humanity, leaving to Governments 
the responsibility for embodying those requirements in rules 
binding on the States.

II. PR E PA R A TIO N  OF THE P R E S E N T  D R A F T

The idea of adapting the restrictive rules safeguarding the 
civilian population to the requirements of the new methods 
of warfare, forced itself more and more sharply on the Com
mittee’s attention after the Second World War.

However, before going any further, the ICRC felt it advisable 
to follow its customary practice of consulting highly qualified 
experts. In 1954, it accordingly invited to Geneva, in a purely 
private capacity, some 15 persons of established reputation 
from various countries, in whose selection a number of National 
Societies were of great assistance 1.

1 The following are the names of the persons in vited  (arranged in 
alphabetical order) : M ajor R ichard  A . B axter, Judge A d v o cate  G eneral’s 
Office, D epartm ent o f the A rm y (W ashington D .C.) ; Professor M aurice 
Bourquin, Professor of L aw  a t th e U n iversity  of G eneva and at the 
G raduate In stitute of International Studies (G eneva and Brussels) ; 
Mr. Georges Cahen-Salvador, P resident of Section to  the Conseil d ’E ta t  
(Paris) ; Professor E . J. S. Castren, Professor of L a w  a t the U n iversity  
o f H elsinki ; Dr. Costedoat, M edical Inspector-G eneral, T echn ical 
A d viser to  the M inistry of P ublic H ealth  (Paris) ; Dr. Jugi E nom oto, 
L aw yer, form erly Instructor a t the N a v y  Staff College (Tokyo) ; C aptain  
C. B . Falls, Fellow  of A ll Souls College, som etim e Chichele Professor 
of the H isto ry  of W ar a t O xford U n iversity  (London) ; H. E . Y . D. 
G undevia, A m bassador of In dia in Sw itzerland (Berne and N ew  Delhi) ; 
D r. R adm ilo Jovan ovic, M edical General in th e Jugoslavian  Arm ed 
Forces (Belgrade) ; Professor L a Pira, M ayor o f Florence, Form er 
Senator (Florence) ; Dr. M. W . M outon, C aptain  in the R o ya l N ether
lands N a v y  (W assenaar, N etherlands) ; Mr. H ans R um pf, form erly 
M ajor-General in charge of Germ an Fire Services (Elm shorn, Germ an 
Federal Republic) ; M ajor-General A . E . D. Tobiesen, H ead of the C ivil 
D efence Services (Oslo) ; Dr. M. Tsuzuki, Professor em eritus of the
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The meeting lasted one week (April 6-13) and provided the 
ICRC with much valuable information to which reference 
will be found in this Commentary under the head “ the Experts
(1954) ” ,

Their views were brought to the knowledge of all Red Cross 
Societies by a special document L It will suffice here to recall 
the essential points.

The Experts confirmed that certain basic principles of the laws 
of war, established before aviation existed, such as those prohibiting 
direct attacks on non-combatants, or the causing of unnecessary 
harm, were still in force. They also confirmed that total war from the 
air had not “ paid ” ; according to one of them, the value of indis
criminate bombing had borne no relation either to the efforts it had 
cost or to the expenditure, including that of human lives, which it 
had involved. The Experts considered that aerial warfare was one 
of the fields of hostilities in which a code of rules, already very useful 
in the case of “ localized ” conflicts, was most needed. Finally, and 
most important of all, they recognized that military necessities must 
in certain cases give way to those of humanity. In the striking words 
of one of them, “ towns and cities have a right to existence and our 
generation, the mere titular holder of the right, must pass it on intact, 
to future generations, as it received it ” .

However, while confirming that certain principles were still valid, 
the Experts did not conceal the difficulty of expressing them in the 
form of precise provisions, applicable to bombing from the air. More
over, several of them stressed the point that the technical factors 
involved in modern warfare increased military requirements, and that 
any code of rules, even humanitarian rules, must necessarily take this 
into account. Finally, the meeting having taken place shortly after 
the hydrogen bomb experiment, the Experts, faced with the terrifying 
developments in weapons of mass destruction, felt that attempts 
to produce a code of rules would be all the more effective if States 
would agree to renounce the use of such weapons.

U n iv ersity  o f T okyo, ex-titu lar Professor of Surgery a t the F a cu lty  of 
M edicine (Tokyo) ; Mr. R aym ond T. Y in glin g, Legal A d viser’s Office, 
S tate  D ep artm en t (W ashington D .C.). H. E . M ajor R . J. E . M. van 
Zinnicq-B ergm ann, Court M arshal, M ajor in the R o ya l N etherlands 
A ir Force (W assenaar. N etherlands). (The appointm ents and titles 
m entioned ab o v e  are those held b y  the persons concerned a t the tim e 
of the m eeting).

1 Circular letter  of M ay 14, 1954, accom pan yin g the report entitled  
“  Sum m ary of the opinions expressed b y  the E xp erts  ” .
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The positive results obtained in these discussions, taken as 
a whole, encouraged the ICRC to carry on the work it had 
begun. It felt it was advisable —  and several Experts 
concurred— to continue to study the matter within the Red 
Cross as a whole, in order to benefit by the wealth of accumulated 
experience which this vast movement represents ; a procedure 
similar to that adopted in drafting the Geneva Conventions.

Furthermore, it was confirmed in that course by the unani
mous adoption of a resolution at the X X IIIrd  Session of the 
Board of Governors (Oslo, May 1954) 1. That resolution showed 
the National Societies’ interest in the International Committee’s 
work by expressing the hope that it would submit draft rules 
for the effective protection of the civilian population to the 
next International Red Cross Conference.

Although the views of the Experts (1954) were of great 
assistance to the ICRC in its work, the latter still had to for
mulate rules which would form a coherent code. It, therefore, 
spent the greater part of a year on the long and difficult task of 
selecting those rules which it felt were the most important, and 
in drafting them in a suitable form, as a draft text which can 
serve as a basis for future discussions.

*

Those studies resulted in the publication of a first draft 
entitled “ Draft Rules for the Protection of the Civilian Popula
tion from the Dangers of Indiscriminate Warfare ” , a copy of

1 The te x t of the resolution w as as follows :
“  The Board of Governors,
“  Considering the resolution passed in its present session exhortin g 

the Pow ers to renounce the use of atom ic weapons, chem ical and b acterio
logical w arfare,

“  Considering the fact th a t the role of the R ed  Cross is to  protect 
c iv il populations from  the devastatin g and indiscrim inating effects of 
such w arfare,

“  R equests the In tern ational Com m ittee o f th e R ed Cross to m ake 
a thorough exam ination  of the su b ject and propose a t the n ext In ter
national Conference of the R ed Cross the necessary additions to  the 
Conventions in force in order to protect c ivilian  populations efficiently 
from  the dangers of atom ic, chem ical and bacteriological w arfare ” .
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which is appended (see Annex No. I). With a view to associating 
National Red Cross Societies with this undertaking, the draft 
was sent to them all in July 1955, and also to a great many 
individuals interested in the subject, accompanied by Circular 
Letter No. 410 1, asking for their comments, if any.

Numerous Red Cross Societies responded by making a 
careful study of the draft. Some of them even set up their 
own special committees, composed of military experts or jurists, 
to enable them to submit a more authoritative opinion. Fol
lowing on those studies, numerous suggestions, comments or 
letters of approval were received by the Committee during the 
winter of 1955-1956. The latter was particularly pleased to 
find that the great majority of National Societies, including 
those who had not seen their way to submit detailed comments, 
approved the decision to establish these Draft Rules and the prin
ciples which inspired them.

Nevertheless, after studying this preliminary draft, three 
National Societies were of the opinion that, in setting up such 
rules, the Red Cross ran the risk of going beyond the bounds 
of its own humanitarian activities and encroaching on the 
proper province of Governments. Without denying the right, 
and in fact the duty, of the Red Cross to concern itself with the 
protection of the civilian population, they did not consider 
themselves qualified to take an active part, even in deciding 
what the rules should contain. They recognized, however, 
that some National Societies, on account of their war experience, 
were in a better position to do so than others, and that the data 
collected, and the studies undertaken by the Red Cross, could 
be of use to Governments.

Several other National Societies, on the contrary, not only 
forwarded detailed comments, but also advocated— in accord
ance with a suggestion made at a Red Cross meeting— a joint 
study, prior to the New Delhi Conference, of certain questions 
of principle raised by the proposed Draft Rules. In compliance 
with their request the ICRC invited them to appoint experts

1 C ircular L e tte r  N o. 410, June 27, 1955. See Revue internationale de 
la Croix-Rouge, ju ille t  1955.
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to an Advisory Working Party, which met in Geneva from 
May 14 to 19,1956, and was open to all other Red Cross Societies.

The delegates attending the meeting 1 made a survey, on 
the basis of the preliminary documents prepared for that purpose, 
of a number of questions raised in the National Red Cross 
Societies’ comments on the Draft Rules.

Generally speaking, they stressed the importance attached by 
their Societies to these new rules, while drawing attention to the 
need to avoid their giving the impression that war, or acts of 
war of any nature, are justifiable. They were also of the opinion that the 
relationship between the new rules, intended essentially for the pro
tection of the population against armed attacks, and the Fourth 
Geneva Convention of 1949 or the Hague Conventions, should be 
more clearly defined. In regard to several other very important 
questions, such as those relating to weapons with uncontrollable 
effects, reprisals and sanctions, they thought that the Red Cross could 
make a contribution which would be all the more valuable in so far 
as it took care to remain within its own humanitarian field.

These are only a few prominent features of the results 
achieved by the Working Party on numerous points ; a summary

1 The following delegates were present a t the m eeting : Colonel- 
Divisionnaire K arl Brunner, D octor of Law s, E xp ert ad hoc of the IC R C .
—  Mr. G. Cahen-Salvador, H onorary V ice-P residen t of th e Council of 
State, A dm inistrator of the French R ed  Cross. —  M édecin-Général 
Inspecteur Costedoat, Technical A dviser to the M in istry o f P ublic 
H ealth (French Red Cross). — · Dr. Ju ji E nom oto, Professor (Japanese 
R ed Cross). ■—  Mr. J. Fautrière, Sous-Préfet H. C., C ivil D efence D ep art
m ent (French R ed Cross). —  Mr. H. F ichtner, H ead of the Foreign 
R elations D epartm ent, Red Cross in the G erm an D em ocratic R epublic.
—  Dr. R . G r a e f r a t h , L egal Adviser, R ed Cross in the G erm an D em o
cratic Republic. —  Dr. H. H aug, Secretary-G eneral of the Swiss Red 
Cross. -—  Mr. B. Jakovljevic, L egal A dviser to th e Jugoslav R ed Cross.
—  Dr. K ram arz, Assistant Secretary-G eneral and L ega l A dviser, Red 
Cross in the German Federal R epublic. — - Mr. H. va n  Leynseele, Counsel 
a t  th e Suprem e Court of A ppeal (Belgian R ed  Cross). —  C aptaen 
J. P atrn ogic, Jugoslav Red Cross. —  Mr. J .-P . P ourcel, C ivil Defence 
D epartm ent, M inistry of Internal A ffairs (French R ed Cross). —  Major- 
General R ao, D irector of the A rm y M edical Services (Indian Red Cross).
—  Mr. J. de R ueda, D elegate to the IC R C  and th e L eague (Mexican 
R ed Cross). —  Lieutenant-G eneral J. D. Schepers, M ember of the 
H igh Court of M ilitary Justice (N etherlands R ed  Cross). —  General 
A . Tobiesen, H ead of the N orw egian C ivil D efence D epartm ent (Norwe
gian Red Cross). —  Miss D. Zys, D elegate, Polish R ed  Cross.
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record of its discussions 1 * * * has been sent to the National Societies 
represented at the meeting. Copies are, naturally, available to 
other Societies or Governments wishing to receive them.

On the basis of the opinions received on the subject of the 
first Draft Rules (referred to hereafter as the Draft Rules 
(1:955), either in writing, or verbally during the meeting of the 
Working Party in May 1956, the Committee has prepared, as 
announced, a new draft of these rules which is now being sent 
to all the participants in the forthcoming International Red 
Cross Conference. As will be seen, it includes the substance of 
all the rules and ideas contained in the 1955 Draft, the main 
difference being in the wording which has, in general, been 
simplified and, as regards several fundamental points, supple
mented or amended. Details of the changes made in the previous 
text will be found in the commentary on the individual ar
ticles, and in the following chapter on the form and arrangement 
of the draft.

III. FORM  OF THE D R A F T

In several instances, surprise was expressed in the Remarks 
and Suggestions on the Draft Rules (1955) that the provisions 
should have been given the title of “  rules In reply to a 
question on the subject, the Experts (1956) went on record as 
being unanimously in favour of the rules being issued in the 
form of a draft international convention, rather than as a 
mere declaration on principles (see Report, p. 6).

However, the ICRC thought it preferable for the draft to 
retain its character of a set of rules, rather than to take the 
form of an international convention, for the following specific 
reason.

1 L egal P rotection  of th e C ivilian  Population, A dvisory W orking
P a rty  of E xp erts  designated b y  N atio n al R ed Cross Societies, Geneva,
M ay 14/19 — - r e p o r t  (D ocum ent N o. 347b), (hereafter called “ The
R eport (1956) ” )·
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When preparing the new Geneva Convention, the ICRC 
was in a different position in that its proposals had been approved 
by Governments, and the work was being done with the assist
ance of Government experts. At its International Conference in 
1948, the Red Cross was, therefore, able to discuss an instru
ment conforming in every respect to the requirements of a draft 
convention.

In the present case, the preparatory work was carried out 
entirely within the confines of the Red Cross movement itself, 
and it cannot be said that it was also done on behalf of Govern
ments, even though it is primarily for their consideration that 
the proposed rules have been drawn up. In the present instru
ment the Red Cross is not, therefore, submitting a complete 
draft Convention— that is to say, a document containing all 
the clauses of a technical or diplomatic nature usually to be 
found in an inter-governmental agreement. This applies, for 
instance, to clauses concerning entry into force, ratification, etc., 
and also, to some extent, to the arrangements for ensuring the 
application of the rules. In the latter connextion, the ICRC 
has merely included a few skeleton rules, for the reasons stated 
in greater detail in the commentary on Chapter VI of the 
Draft.

Should not the Red Cross, at this stage, be mainly concerned 
to formulate, and then solemnly proclaim the fundamental 
rules for the protection of the civilian population which it 
desires to see respected under all circumstances, while at the 
same time avoiding three pitfalls to wit : establishing rules of 
too technical a nature the primar concern of the military 
experts; prescribing prohibitions a matter which comes within 
the province of Governments ; or finally, giving the impression 
that war is justifiable in any circumstances ?

With this in mind, the ICRC has confined itself to drafting 
rules which represent standards applicable to the international 
community as a whole, and has discarded provisions which 
do not appear to fall into that category1.

1 This w as the case, for instance, in regard to the clause relating to the 
“  si omnes ”  condition ; see com m entary on A rticle  2.

27



Nevertheless, the Rules have been framed in such a way 
as to make it easy to embody them in an official diplomatic 
instrument. Thus, if the need should, unfortunately, arise, 
they could, in the event of a conflict, be applied by the bellige
rents as they stand.

The form given to the present Draft calls for further ex
planation.

The ICRC has endeavoured to draft the rules as simply and 
concisely as possible. In conformity with the comments of 
National Societies, it has simplified the provisions of the 1955 
Draft. In particular, it has deleted, in several instances, the 
words “ if possible ” or “ as far as possible ” . Some may be of 
the opinion that the present wording goes too far in that direction 
but it must be remembered that the rules in question must be 
drafted in such a manner as to be easily kept in mind by the 
general public and, more particularly, by the armed forces.

The same considerations of a practical nature led the ICRC 
to divide the 1955 Draft into two parts, the object being to be 
able to present at the outset, in Part I, and in a very concise 
and striking form, the fundamental concepts underlying the 
proposed rules, under the title "  General Principles But the 
Experts (1956), who endorsed most of the objections raised in 
the Remarks and Suggestions on the Draft Rules (1955), drew 
attention to the difficulties and inconvenience of such a division. 
The ICRC, therefore, discarded it in the new text. In accordance 
with a suggestion made by one of the Experts, the purpose of 
the rules has merely been stated, in an abridged form, as a 
provision of Article 1.

Finally, as regards the important question of terminology, 
the 1955 Draft has been amended quite appreciably. There 
are in this text one or two instances of the use of the terms 
“ legitimate ” and “ justify ” when referring to acts of war. 
Although they were under no misapprehension as to the technical 
nature of those terms, which are to be found in the Hague Air 
Warfare Rules of 1923, several National Societies pointed out 
that a text emanating from the Red Cross should not, in any 
way, appear to condone acts of war (see Report (1955), p. 3) ;
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this objection has been taken into account in drafting the present 
text.

IV. IN FO R M A TIO N  AND T E X T S  W HICH W ILL BE  
OF A SS IST A N C E  W HEN CO N SID ER IN G  
THE D R A FT

The present Commentary is self-sufficient ; it endeavours to 
give an adequate idea of the various developments in the 
drafting of the rules, which is all the more necessary since no 
reports on the preparatory studies and consultations have, so 
far, been made available to the general public.

For the convenience of readers closely concerned with 
these questions, or who are interested in the subject— Govern
ment experts or National Societies in particular— the Com
mentary gives numerous references to previous enactments 
and, more especially, to the preparatory work on the present 
Draft.

It was thought advisable to append to the Commentary 
some of those laws, certain documents showing the interest 
always taken by the ICRC in the aims of the present rules, and, 
lastly, the preliminary Draft Rules for the Protection of the 
Civilian Population, submitted last year to all National Red 
Cross Societies for examination 1.

Finally, the short titles used in the Commentary for the 
sake of brevity are the following :

Title Short Title

I. Meeting of Experts, April 1954 Experts (1954)
The following documents relate to the 
above-mentioned meeting :
(a) Collection —  Constitutional texts 

texts and documents concerning 
the legal protection of populations 
and war victims from the dangers

1 This last te x t  is appended for reference on ly  ; the present D raft 
is the official docum ent subm itted  b y  the IC R C  to  the X I X th  In ter
national R ed Cross Conference.
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of aerial warfare and blind 
weapons, February 1944. Collection

(b) Commentary on the provisional 
agenda, submitted to the Experts
in March 1954. Commentary (1954)

(c) Summary of the opinions express
ed by the Experts, May 1954. Experts’ Opinions (1954)

II. Draft Rules for the Protection of the 
Civilian Population from the Dangers
of Indiscriminate Warfare, June 1955. Draft Rules (1955), or

1955 Draft
Commentary on the Draft Rules (1955),
included in the said document. Commentary (1955)
Remarks and suggestions submitted 
by National Red Cross Societies or
individual Experts concerning the Remarks and Suggestions 
Draft Rules of June 1955. on the Draft Rules (1955)

III. Advisory Working Party of Experts 
designated by National Red Cross 
Societies, May 1956.
Preliminary information submitted for 
the above-mentioned meeting.
Report on the Advisory Working 
Party.
Draft Rules for the limitation of the 
dangers incurred by the civilian po
pulation in time of war (September 
1956).

Experts (1956) 
Preliminary information 
(1956)

Report (1956)

Draft Rules (1956) (the 
present Draft)

The documents referred to above have been sent to all 
the National Red Cross Societies, with the exception of Pre
liminary information (1956), and the Report (1956), sent only 
to Societies represented on the Advisory Working Party in 
May 1956.

The ICRC still has a few copies in English and French of 
the various documents for the use of Red Cross Societies or 
government departments wishing to consult them.

* * *
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V. CO M M E N TA R Y ON THE T E X T  OF THE D R A F T

T i t l e .

Rules for the limitation of the dangers incurred by the civilian 
population in time of war.

While the title of the Draft Rules (1955)— " Rules for the 
protection of the civilian population from the dangers of indis
criminate warfare ” , was well received, the word “ indis
criminate ” seems, according to the Experts (1956), to have been 
hard to translate into certain languages. These Experts, after 
studying the question (Report (1956), p. 11), stressed the need 
for a title which would be striking, short and unlikely to lead 
to confusion with the IVth Geneva Convention. They recognised, 
however, that a title could not provide either a definition or 
a summary.

The ICRC has endeavoured to comply with these directives 
and decided in favour of the present title. The new heading has 
the advantage of being short and, it is hoped, sufficiently 
striking. The term “ protection ” has been dropped in order to 
avoid any possible confusion with the IVth Geneva Convention 
“  relative to the protection of civilians in time of war ” .

For the same reason, the title mentions, not “  civilians ”  but 
the civilian population, which, as a matter of fact, is the more 
usual expression when speaking of protection against the 
consequences of hostilities. But it goes without saying that the 
aim is always to protect individual persons and that it is they 
whom the safeguards laid down are intended to benefit. More
over, Article 6 expressly says so in the second sentence of 
paragraph 1.

The Draft Rules do not apply to to all the consequences 
of hostilities for the civilian population. Thus, they do not 
affect economic or psychological warfare but only fighting in 
which actual weapons are used. This restrictive definition, 
however, is not reflected in the title, since the ICRC felt that 
that was sufficiently clear from the provisions of the Draft
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Rules and in particular from Article 3. Moreover, it is probable 
that the words dangers incurred will be taken to mean the risks 
resulting from the use of arms either in direct or in indirect 
attacks.

In the same way, although the expression “ armed con
flict ”  is better adapted to cover all cases of conflict to which 
the Rules should apply, the phrase in time of war, which seemed 
more striking and more in accordance with the normal practice, 
has been chosen in preference to it.

The words for the limitation of emphasise the fact that the 
proposed rules are all applied to the conduct of the war solely 
with a view to limiting the danger to which it exposes the popu
lation. The Draft Rules, like the greater part of the law of 
w a rx, are restrictive and humanitarian in their inspiration: 
that is to say, they do not authorise, but try to restrict the use 
of violence, until such time as the latter can be abolished.

Finally, the word rules should show that we are not merely 
concerned with recommendations or resolutions but with the 
recognition of a standard code, to which States will be able to 
refer, even if it does not become an international Convention 
in the strict sense of the term.

P r e a m b l e .

All nations are firmly convinced that war should he banned 
as a means of settling disputes between man and man.

However, in view of the need, should hostilities once more 
break out, of safeguarding the civilian population from the 
destruction with which it is threatened as a result oj technical 
developments in weapons and methods of warfare,

The limits placed by the requirements of humanity and the 
safety of the population on the use or armed force are restated and 
defined in the following rules. 1

1 See L a u t e r p a c h t , B ritish Year Book of International Law, 1952,
pp· 363-365·
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In unforeseen cases, the civilian population will still have the 
benefit of the general rule set forth in Article i ,  and of the principles 
of international law.

There were two main reasons why the ICRC decided to 
preface the text of the rules with a Preamble which was absent 
from the Draft Rules (1955).

This draft, as stated above, was divided into two parts, the 
first of which concerned the “ General Principles It was 
pointed out in the Remarks and Suggestions on the Draft 
Rules (1955) by a number of experts that those principles could 
not be considered as “ rules ” , but rather as a declaration or 
commentary and that, as such, it seemed preferable to incor
porate them in a preamble. This was the first reason.

The second and most important reason is that some Red 
Cross Societies fear lest the general public might misunderstand 
the significance of the rules and misconstrue them as implying 
in some way a willingness by the Red Cross to accept war or to 
justify hostile acts. The proposed Preamble would dissipate 
any confusion on this score.

True, the Draft Rules are already preceded by an Introduc
tion which leaves no doubt as to the Red Cross’s real sentiments. 
Nevertheless, this Introduction and the Draft Rules do not 
form a unity, and the former might be discarded if the Draft 
Rules were to be dealt with on the governmental level. It was 
thought advisable, therefore, to draw up a genuine Preamble 
which would be closely linked with the text itself.

The Preamble, like the Draft Rules as a whole, was drafted 
as concisely as possible.

In view of the fact that, as already stated, the present 
Draft Rules do not constitute the complete text of a draft 
International Convention, the Preamble could only be couched 
in general and impersonal terms.

The first two paragraphs refer to the motives, the “  con- 
sideranda ” of the Rules. The ICRC had the choice of several 
considerations : the need for preventing future offences against 
the civilian population : the limits to be fixed for acts of war
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in order to facilitate the return to peaceful relations ; the menace 
of destruction threatening the civilian population as a result 
of technical developments in weapons : the idea that all danger 
of an armed conflict is not, unfortunately, eliminated.

The last two “  consideranda ” only were retained. By 
recalling the danger of armed conflict, the first paragraph of the 
Preamble emphasises the extent to which, at the present time, 
such a possibility is incompatible with the peaceful aspirations 
of all men of goodwill and of the Red Cross.

The possibility envisaged in paragraph 2, is doubtless 
drastic in the extreme. But, for that very reason, its impact 
on the general public will be all the more striking. Moreover, the 
Korean War, for example, has shown what destruction and 
harm the civilian population can suffer even in a localized 
conflict in which there is no recourse to nuclear weapons.

There is no need to discuss at this point the essential purpose 
of the present rules as expressed in paragraph 3 of the Preamble 
•—the affirmation of the “ limits placed by the requirements of 
humanity... on the use of armed force ” ; it has been defined in 
the Introduction and in the Commentary on the latter (under 
I, paragraph 2) and in the commentary on Article 5.

It may be recalled that the formula employed is drawn 
from the terms of the Declaration of St. Petersburg of 1868, 
the text of which is appended. The Powers parties to that 
Declaration, which is still in force, not only tried to fix “ the 
technical limits at which the necessities of war ought to yield 
to the requirements of humanity ” ; they also agreed to “ come 
to an understanding whenever a precise proposition shall be 
drawn up in view of future improvements which science may 
effect in the armament of troops, in order to maintain the prin
ciples which they have established, and to conciliate the ne
cessities of war with the laws of humanity ” . Does not this 
solemn undertaking make a new agreement on these lines 
imperative, in view of developments in weapons since that 
time ?

To the term requirements of humanity— which is of a general 
nature and could apply to all humanitarian rules— there have
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been added the words safety of the population, which should 
thus be a reminder of the special aim of the present Draft.

The last paragraph of the Preamble is designed to take 
account of two suggestions put forward by National Red Cross 
Societies in the Remarks and Suggestions on the Draft Rules 
(1955). The first suggestion is for the insertion in the provisions 
of the Draft of an interpretative clause ; in case of doubt, the 
rules should be interpreted to mean that their primary purpose 
is to protect the population and not to serve the objectives 
of the armed forces. Whereas the Experts (1956) were, on the 
whole, in favour of a clause of this kind, they considered that it 
would be difficult to insert it in the actual text of the Draft 
without giving the impression, a priori, that the proposed 
rules were not sufficiently clear and precise in themselves 
(see Report (1956), p. 8).

It was then suggested that it should, preferably, be placed 
in the Preamble, and be modelled on the wording of the so- 
called Martens clause in the Preamble of the IVth Hague Con
vention of 1907.

That is the object of the fourth paragraph. For the sake 
of brevity, however, the Martens clause has been abridged. In 
the same way as it was inserted in full in the Geneva Conventions 
of 1949 in the article concerning denunciation (Article 158 of 
the Fourth Convention), it would subsequently be possible to 
supplement the fourth paragraph by referring to the principles 
of the law of nations “ as embodied in the usages established 
among civilised peoples, from the laws of humanity and the 
dictates of public conscience ». It is, in any case, in this sense 
that the term principles of international law should be under
stood.

G e n e r a l  l a y -o u t  o f  t h e  D r a f t  R u l e s .

The Rules have been divided into six chapters.
The first defines their field of application, giving the details 

— particularly in regard to the persons protected— required to 
give a clear idea of the subsequent provisions.
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The second chapter distinguishes between what may be 
attacked and what must not be attacked under any circum
stances. The distinction is in itself a guarantee of security 
and, consequently, of protection for the civilian population.

But the population must, in addition, be protected from 
the consequences of attacks on military objectives; that is 
the object of the third chapter.

The fourth chapter deals with weapons which by their 
very nature expose the civilian populations to considerable 
danger. This question might logically have been considered 
in conjunction with that of the precautions to be taken during 
attacks, that is to say, with the preceding chapter; it is, how
ever, of a sufficiently distinctive character to warrant treatment 
in a separate chapter.

These last three chapters contain the basic general rules 
for the protection of the population. The fifth chapter deals 
with situations requiring special rules.

Finally, due attention must be paid to items such as disse
mination, the co-operation of neutral organisations and action 
in case of violation— which should play a part in the correct 
application of the prescribed rules— and a very broad outline 
of rules of this description is given in the sixth chapter.
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Chapter I. — Purpose and Field of Application

A rt. i. —  Object.

Since the right of Parties to a conflict to adopt means of 
injuring the enemy is not unlimited, they shall confine their 
operations to the destruction of his military resources and leave 
the civilian population outside the sphere of armed attacks.

This general rule is given detailed expression in the following 
provisions.

This provision is new. The ICRC considered it necessary, 
from the outset, in order to facilitate the dissemination of the 
present rules, to preface them with a brief and easily memorised 
statement of the general principes on which the rules have 
been based, and which give the substance thereof. That was 
the object of the division into two parts of the 1955 Draft. 
This arrangement having been discarded, the ICRC had recourse 
to a technical legal procedure suggested by one of the Experts 
(1956), which was to enunciate these general principles in a 
preliminary article forming an integral part of the Draft Rules 
themselves.

It has, however, endeavoured to draft the principles in such 
a way as to avoid duplication with the more detailed rules 
which follow them.

The first principle set forth in paragraph 1 is the limit imposed 
on the choice of means of injuring the enemy. This principle 
was, in former Article 10, in the 1955 Draft ; in view of its 
importance, however, it was considered more logical to place 
it at the beginning. As has been pointed out, it reproduces 
word for word Article 22 of the Hague Regulations (1907). 
This principle had already been formulated in the draft drawn 
up by the Brussels Conference of 1874 and in a way it prophesied 
the subsequent evolution of weapons. It has been brought up 
in this context, in a parenthesis, because it constitutes a prin
ciple applying to the laws of war as a whole, whereas the rule 
in Article 1 is merely one aspect thereof.
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One means of injuring the enemy— direct or indirect attack 
upon the civilian population— is prohibited, because the 
extensive suffering it causes is unnecessary ; experience has 
shown that, as a general rule, such attacks do not enable those 
responsible for them to achieve their purpose and, in some cases, 
even strengthen the enemy’s will to resist ; for morale, if 
sapped by military setbacks, is often revived by acts offending 
against the laws of humanity.

This formal prohibition of such means of injuring the enemy 
constitutes the second basic principle of the fundamental rule 
of the Draft : Parties to a conflict shall leave the civilian population 
outside the sphere of armed attacks. The term “ outside the 
sphere of armed attacks ”  is wide enough to embrace the 
three aspects of the general rule which are given detailed ex
pression in the following provisions; the belligerents must 
respect the civilian population, that is to say, they may not 
direct their attacks against it (Articles 6, 7 and 10) and not 
make use of it as a shield (Article 13) ; they must spare it, so 
far as possible, in acts of war directed by them against military 
elements (Articles 8, 9, 14 and 15) ; lastly they must take practical 
steps to protect the population subject to their authority from 
the consequences of attacks (Articles 11, 12, 16 and 17).

In the Commentary (1955), the principle that the civilian 
population should not be the object of armed attacks was 
presented as the outcome of Rousseau’s theory that war is a 
relation between States and not between individuals. The 
authors of certain Remarks and Suggestions on the Draft Rules 
objected that this theory was not universally accepted.

Although it is not necessary to dwell on these doctrinal 
divergencies, it must be stressed that the principle has not the 
significance which is sometimes attached to it. Its object is not 
to spare the civilian population the vicissitudes of war. Civilians 
may, for example, be affected by a blockade, or other economic 
measures, by psychological factors, or by a series of considera
tions, and also, as the Draft implies, by the consequences of 
attacks. But a peaceful population cannot, by virtue of that
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principle, be directly the subject of acts of violence in the sense 
defined in Article 3. In that respect, there appears to be 
general recognition of the principle, whatever doctrine is pro
fessed 1.

This conception is by no means invalidated by the fact that 
international law authorises certain hostile acts directed against 
civilians (when forming part of a levy en masse or as partisans) ; 
but it is just because those civilians take part in hostilities, in 
some form or other, and are thus put on the same footing as 
the armed forces, that they lose their immunity as non-com
batants.

Finally, the third principle in Article 1 may be considered 
as following from the principle preceding it : since the civilian 
population must not be the object of armed attacks, the belli
gerents must confine their operations to the destruction of the 
enemy’s military resources. The logical link between the two 
principles has, however, been omitted and they have been 
combined in one which forms the basic rule of the Draft.

A similar desire for conciseness explains why the text refers 
simply to operations, instead of to military operations, and to 
destruction of the enemy’s military resources, instead of to 
“  destruction or placing out of action ” .

The present wording of the third principle, unlike the former 
version, does not raise the question of the final object of hostile 
acts— a conception which had evoked certain reservations in the 
Remarks and Suggestions on the Draft Rules (1955). The 
“  operations ”  referred to in Article 1, that is to say, the acts 
specified in Article 3 may be intended in the last resort, to 
break the enemy’s will to resist or to bring down his Govern
ment ; but they can only achieve their end by being directed 
against his military resources, that is to say, against armed forces 
and military objectives within the meaning of Article 7.

1 A  legal expert, J . L . K u n z , recen tly  stressed this point in an 
article “ The L aw s of W a r ” . Am erican Journal of International Law, 
p. 331, A p ril 1956.
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It is clear that these general principles must be appraised 
in relation to the other rules of the Draft, which can thus be 
considered as provisions for the application of the preliminary 
criterion. The preceding remarks, in their repeated references to 
the various provisions of the Draft, will be sufficient to show 
how these provisions enable this general rule to be interpreted 
and understood.

The term Parties to the conflict, which had already been used 
in the Geneva Conventions of 1949 (Article 3), appeared to be 
the most adequate description, whatever the nature of the 
armed conflict, of the authorities on either side who are ulti
mately responsible for conducting the operations.

A rt. 2. —  Field of application.

The present rules shall apply:

(a) In the event of declared war or of any other armed conflict, 
even if the state of war is not recognized by one of the Parties 
to the conflict;

(b) In the event of an armed conflict not of an international 
character.

In the Remarks and Suggestions on the Draft Rules (1955) 
several Red Cross Societies expressed the wish that the rules 
should contain a provision giving a specific definition of the 
cases of armed conflict to which the Draft applied. They shared 
the opinion, expressed by the ICRC in its Commentary on the 
1955 Draft, that the rules were not only valid in the case of 
a declared war between States, but also in the type of conflict 
termed a “ purely domestic matter ” , giving rise to hostilities 
which make it akin to an international war and expose to serious 
dangers persons wishing to stand aside from the conflict.

Article 2, which is not contained in the 1955 Draft, meets 
this point. It also defines the scope of the title of the Draft 
Rules which, for the sake of brevity, merely refers to “ time of 
war

As will be seen, the text is modelled on similar provisions 
in the Geneva Conventions of 1949.
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Paragraph (a) — which reproduces Article 2, paragraph 1 of 
those Conventions— is almost self-explanatory. In this connec
tion, reference may be made to the Commentary on the Geneva 
Conventions published by the ICRC 1. As stated in that work, 
the term “ armed conflict ” is likely to prevent any discussion 
as to whether the Parties are, or are not, at war, since any 
dispute arising between two States and leading to the inter
vention of armed forces is an armed conflict within the meaning 
of paragraph (a), even if one of the Parties denies the existence 
of a state of war.

Paragraph (b), however, calls for a few comments. In this 
case also, the text of Article 3 of the Geneva Conventions of 
1949 has been reproduced ; its exact meaning can be found in 
the detailed explanation given in the Commentary referred to 
above. The examples given in that work show that the phrase 
“ conflict not of an international character ” , even if it is to be 
interpreted in its widest sense, is not intended to apply to any 
act committed by force of arms— such as banditry or un
organised and quickly suppressed rebellion— but to an armed 
conflict between two parties with armed forces both of which 
parties present a minimum of organisation.

Some authors of the Remarks and Suggestions on the Draft 
Rules (1955) feared that the application of the present rules in 
an armed conflict not of an international character might give 
rise to great difficulties, particularly in view of the provisions 
of Chapter VI, but, as the clauses relating to the execution 
have been shortened and as, in particular, there is no longer 
any question of the intervention of Protecting Powers, there 
appears to be no reason why such general rules·— especially 
Articles 6 to 15— should not be applied in the type of conflict 
referred to under subparagraph (b).

Recent examples have shown that, on the outbreak of an 
“  intestine conflict ” , the Parties concerned are sometimes tempted

1 Tw o volum es of th is w ork have already been published, nam ely, 
the Commentary on the F irst Convention, in French and E nglish (Geneva 
1952), and the Commentary on the Fourth Convention in French (Geneva 
1956). A n English tran slation  of the latter is in preparation.
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to try to obtain a rapid victory by resorting to air bombing of 
the key enemy positions (such as ministries, radio stations, etc.); 
such bombings are all the more dangerous for the civilian popula
tion inasmuch as safety measures are far less well organized 
in such cases than in an international conflict.

Moreover, an article of an even more detailed and technical 
nature, such as that concerning “  open towns ” , can be applied 
in a conflict of a non-international character and provide valuable 
safeguards for the civilian population.

On a question of form : some of the Remarks and Suggestions 
pointed out that the term “ enemy ” employed in the 1955 Draft 
could not designate the adverse party in a domestic conflict. 
The present version uses the term the adverse Party in Article 3 
and it could apparently apply to all the cases concerned.

Some Societies requested that the present article should 
specify that the implementation of the rules was not subject to 
the si omnes clause. B y virtue of that clause, which is contained 
in the IVth Hague Convention, that agreement is not applicable 
in a conflict unless all the States engaged in the conflict are formally 
bound by it. In view of the nature of the present Draft Rules, 
there was no object in including this technical clause. Nevertheless, 
if, at some future date, these Draft Rules were to be transformed 
into a diplomatic instrument, it would be for the plenipotentiaries 
concerned to consider the expediency of including the clause in 
question.

A r t . 3. —  Definition of term " attacks ” .

The present rules shall apply to acts of violence committed against 
the adverse Party by force of arms, whether in defence or offence. 
Such acts shall be referred to hereafter as "  attacks

As already pointed out in the Commentary, the ICRC was 
thinking in the first place of the legal protection of the civilian 
population from the dangers of air warfare, the need for stronger 
protective measures having been recognised by the majority of 
the Experts (1954). Earlier codes often spoke of “  air bombing ” , 
but these terms are inadequate ; it is necessary to cover, not
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only the machine-gunning of civilians from aircraft, but also 
the use of new types of bombing weapons, such as the rockets 
which made their appearance at the end of the Second World 
War. The Experts recognised that the study of the question 
should embrace missiles dropped from aircraft and also 
self-propelled projectiles, or even those fired by long-range 
artillery.

Closer study of the problem, which appeared on the surface to 
be one of terminology, led the ICRC to modify to some slight 
extent its original conception; it came to the conclusion that it 
was more logical, and also more practical, to refer, not merely 
to attacks by air, but in fact to all acts of violence.

It is extremely difficult to draw a clear distinction between 
artillery bombardments of the traditional type, and bombard
ments with long-range projectiles launched from the ground 
which, in the opinion of the Experts referred to above, could be 
described as an “ air attack ” . Technical developments in warfare 
make this distinction less and less definite. Furthermore, bombing 
from the air may be closely bound up with the operations of the 
land forces, to a point where it can be regarded as equivalent to 
a bombardment by field artillery; there would therefore be no 
reason for making the two techniques subject to different sets of 
rules. Finally, in order to give these rules a general character 
and bring them within the reach of the general public (which 
was the Committee’s aim), it is desirable to avoid introducing 
distinctions which would diminish their fundamental significance.

It was in this spirit that the Draft Rules (1955) were drawn 
up. They met with general approval, not only on the part of the 
authors of the Remarks and Suggestions on those Draft Rules, 
but also of the Experts (1956), (see Report, p. 16). Nevertheless, 
the extension of the application of the present rules to all hostile 
acts raises the question of the relation of the Draft Rules to other 
existing rules in international law which already set forth the 
limits of hostile acts in regard to persons (whether belligerents or 
non-belligerents) and property.

Article 5 of the present Draft contains a special provision 
concerning this relation.
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The scope of Article 3 should be specified. As pointed out by 
the Experts (1956), the present rules do not cover all acts of war; 
they disregard economic warfare, blockades, psychological war
fare and other forms of hostilities; hence, the term " hostile acts” 
suggested in some quarters for insertion in Article 3 appeared, 
to the abovementioned Experts, to be too wide in its scope. These 
felt that the only kind of acts involved were those committed by 
the use of “ arms

In order to designate those acts, it seemed preferable to use 
the term acts of violence. Even if, as was observed, the French 
version gives the impression of individual action, the term is 
fairly frequent, in the sense used in Article 3, particularly in 
Anglo-Saxon countries. The term arms applies to all physical 
means of causing harm to the enemy, ranging from an ordinary 
stick to the most destructive engine of war.

The term by force of arms clearly indicates the circumstances 
to which the present Draft applies. It refers to the acts of violence 
committed by a belligerent against enemies, or the property of 
enemies, which are not in his power, so that recourse to arms is 
the only means of enabling the belligerent to attack the enemy 
from a distance and to cause him physical harm. On the other 
hand, once these persons, or property, have passed into the enemy’s 
power, they may be the object of acts of violence, with or without 
the use of arms ; in that case, the acts of violence are governed 
by the Geneva Conventions.

Terms which convey the idea of “ launching ” , "  directing ” 
or “ casting ”  missiles against the enemy have been avoided. 
Indeed, the rules should even apply to acts consisting of the 
deposit, in peacetime, by one State on the territory of another 
State (who might subsequently become an enemy) of a destructive 
engine which could be exploded, at a distance, on the outbreak 
of hostilities.

In addition, acts of violence in question are committed against 
the adverse Party. This term, like the expression “ enemy ” em
ployed in the Hague Regulations, applies to the persons and pro
perty of the adverse Party. It was necessary to define it, otherwise 
the present rules would also have applied to acts of violence
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coming under domestic law, such as those which might be com
mitted by the belligerents against their nationals, in connection, 
for example, with police measures or the repression of crime by 
penal action.

The term “ against the adverse Party ”  should not, however, 
be given too restrictive a sense. Many acts of violence— such as 
the destructions of bridges, roads and fortified positions— are 
performed by the Parties to the conflict on their own, or in occupied, 
territory, in order to cause harm to the adverse Party In cases 
of that nature, the means employed should not place the neigh
bouring population in jeopardy. The precautions required, parti
cularly those set forth in Articles 8 and 9, should therefore be 
taken.

It was necessary to avoid the repetition of the somewhat long 
wording of Article 3. It was therefore decided to adopt the abbre
viation attack, which appears to be adequate, not only on account 
of its brevity, but also because it is usually understood by the 
general public in the sense defined in the Draft Rules. Certain 
authors of the Remarks and Suggestions on the Draft Rules (1955) 
observed, however, that there was a danger of this expression 
being understood as merely applying to the acts of the aggressor ; 
in order to avoid this restrictive interpretation, and at the sugges
tion of a National Society, the present Draft specifies that it 
concerns acts whether in defence or offence.

The idea is sometimes met with in some writings that the two 
Parties are not bound in the same manner by the rules of the law 
of war and that, in particular, the “ victim of the aggression ” 
would in some cases be dispensed from observing them. Such a 
distinction may possibly be valid in certain spheres but, in regard 
to “ humanitarian ” rules—not only those of the present Draft 
but also those of the Geneva and Hague Conventions— the ICRC 
has always held that they should be applied by all and in all 
circumstances. As its Honorary President, Mr. Max Huber 
said, the idea of depriving the aggressor of humanitarian safe
guards “  should be rejected outright ” , for such an approach ” 
would not in any way alter the deplorable situation which hostili-
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ties, contrary to the regime of collective security, would constitute ; 
it could only make them more atrocious 1

A r t . 4. —  Definition of term “  civilian population

For the purpose of the present rules, the civilian population 
consists of all persons not belonging to one or other of the following 
categories:

(a) Members of the armed forces, or of their auxiliary or comple
mentary organizations.

(b) Persons who do not belong to the forces referred to above, but 
nevertheless take part in the fighting.

There is general agreement on the principle that hostilities 
should not be directed against the civilian population but there 
are several schools of thought as regards the meaning of “ civilian 
population Now there is no doubt that the scope of the 
principle will vary widely according to the interpretation given 
to the term.

Former draft rules (such as the Monaco draft or that of the 
International Law Association) generally lump together under the 
heading of civilian population persons not enrolled in the army 
or who do not take part in hostilities. Nevertheless, efforts have 
occasionally been made to deny “ non-peaceful ”  civilian persons 
the benefit of protection, i.e. those engaged in work regarded as 
being very useful to defence or attack. A  typical instance is that 
of workers in industries closely connected with the war effort.

After mature consideration of that view, the ICRC came to 
the conclusion that it cannot be endorsed if the principle of the 
protection of the civilian population as a whole is to be maintained. 
There can be no fundamental difference between the persons whom 
a member of the forces is authorized to attack on the ground and those 
he is authorized to attack from the air: that is the basic idea by 
which the authors of Article 4 were guided.

1 "  Q uelques considération s sur une révision  éven tuelle  des Conven
tions de L a  H a y e  re lativ es à  la  gu erre ” , Revue internationale de la Croix- 
Rouge, J u ly  1955, p. 433.
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A number of reasons can be adduced in support of this concep
tion as will be clear if we consider the case of workers in war 
industries.

If the line between those civilian persons entitled to protection 
and those denied it is ultimately to be drawn in the light of their 
usefulness, where is one to stop ? It might be argued that the 
peasant in his fields is occasionally as useful as the factory worker. 
And where is one to strike in order to injure the workers in their 
homes ? The houses of workers at a given war factory are very 
often scattered over a whole town. In order to strike at them, is 
one to go so far as to destroy the whole town and in the process 
affect sections of the population whose right to protection is 
recognized by everyone ?

The last and most important point is that the results of the 
bombings of the last World War raise the most serious doubts as 
to the actual military value of attacks aimed directly at workers 
in their homes. For, as several Experts (1954) pointed out, workers 
can o*ten be replaced more easily than machines. In order to 
fill the gaps in their ranks, all the available man power is mobilized 
for work including, if need be, the weakest categories (such as 
women, children and old people), and even foreigners, internees 
or prisoners of war. The final outcome is thus to involve even 
more deeply in the dangers of war those very persons whom 
one is trying, by other measures, to preserve 1.

A similar line of argument applies to scientists. Their 
research becomes really dangerous for the enemy when they 
lead to experiments in establishments working for the war.

1 The Com m ittee w as strengthened in th a t v iew  b y  the proceedings 
of the E xp erts  (1956). T h ey  exam ined a t great len gth  th e definition of 
th e civilian  population (Report (1956), pp. 21-22). To sta rt w ith, th ey  
th ought of excluding from  the definition those civilians engaged in the 
“  w ar effort ” . T h e y  subsequently realised, how ever, th a t  the latter 
term  was too com prehensive and th a t it  could be applied to  a v e ry  
substantial part o f the population. In th e end, th e y  agreed th a t the 
question of th a t p a rt of the civilian  population bound up w ith  the war 
effort should not be settled in this article b u t linked w ith  the clauses 
dealing w ith  m ilitary  objectives. This w as in fa ct the solution adopted 
in the present draft in A rticle  6, paragraph 3, and on w hich we will 
com m ent below.
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These establishments may be regarded as military objectives. 
B y destroying them, the enemy can strike a telling blow at 
the dangerous activities of the scientists, and by attacking 
the factory and the machines in it they can counter the dange
rous activities of workers in the war industries. But they cannot 
achieve that end by attacking the workers themselves (who, 
however, are of course exposed to the risks arising from attacks 
while they are actually present in the military objectives).

The conception of the definition of the civilian population 
adopted by the ICRC may raise certain difficulties. For how 
are civilians in some cases to be distinguished from persons 
accorded temporary military status ? The definition may also 
lead to abuses, for attempts will be made to palm off military 
personnel as civilians. But these are minor drawbacks compared 
with the danger of excluding the above categories from the 
civilian population. For that would amount to breaching the 
last defences against the flood of total war. Lastly, to take a 
long-term view, how can we afford to neglect the extremely 
important fact that attacks on categories of persons who, 
however doubtful this may appear to the enemy, are considered 
by popular sentiment in their own country as beyond any 
question forming part of the civilian population, may leave 
lasting psychological scars and fan resentment and hatred 
from which new conflicts will spring.

Several authors of the Remarks and Suggestions on the 
Draft Rules (1955) pressed for a closer approximation of the 
definition of the civilian population to Article 4 of the lllrd  
Geneva Convention. It should be remembered, however, that 
the latter provision applies not to persons against whom acts 
of war are permissible but those who enjoy the status of prisoner 
of war if they fall into the enemy’s hands.

The definition of the civilian population adopted in this 
text merely indicates that it should include persons who are 
not members of the armed forces or who take no active part 
in actual fighting.

The conception of armed forces is not uniformly defined by 
international law and varies in the main with the legislation of
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each .State which lays down who belongs or does not belong to 
the army. The addition, at Article 4, of the words auxiliary or 
complementary organisations shows that the idea of “ armed 
forces ”  is to be taken in a wide sense. These words apply, 
for example, to the units who are responsible for certain social 
services on behalf of members of the regular forces, or for 
certain public services which are entirely “ militarised ” , for, 
according to international law, the army may include non-com
batants as well as combatants— a point which will be amplified 
in the commentary on the list of military objectives (Article 7). 
Persons belonging to these services or units can no longer 
logically be regarded as forming part of the civilian population.

Both practice and law generally place on the same footing 
as the armed forces those parts of the population which, even 
if only roughly organised, take part in hostilities; it may 
logically be argued that these persons cannot enjoy special 
immunity and that, in a manner of speaking, they cut them
selves off from the peaceful population. This is the point made 
in sub-paragraph (b).

That sub-paragraph, then, is mainly concerned with what is 
called “ levy en masse ” . This expression is used in the present 
context as meaning the momentary, occasional and spontaneous 
participation of the population in hostilities. If, on the other 
hand, a country were to decide to train its nationals as a whole 
to fire on the enemy, for example on parachutists, it would 
run the risk of affording the adverse Party substantive reasons 
for regarding all these persons as “  taking part in the fighting ” . 
It is essential to point out this danger and also the need for 
grouping in regular formations, to the fullest possible extent, 
all persons engaged in fighting the enemy by means of arms, 
in order that the peaceful character of the civilian population 
shall not be contested.

Sub-paragraph (b) also applies to unorganised partisans 
who are taking part in hostilities. The authors of certain 
Remarks and Suggestions on the Draft Rules (1955) were of the 
opinion that such partisans should not be covered by sub-
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paragraph (b). It is true that partisans, though not fulfilling 
the conditions of Article 4 of the I llrd  Geneva Convention, are 
entitled to protection under the IVth Convention if they fall 
into the enemy’s hands. But, in the actual fighting, and 
it is this very situation which is covered by the Draft Rules, 
it is difficult to see how the adversary who, in any case, will 
often be hard put to it to distinguish between these partisans 
and regular resistance movements, can refrain from returning 
blow for blow when affected by their acts of war ; all things 
considered, there seems no special reason why these partisans 
should be given more favourable treatment than that accorded 
to the civilian population who take up arms on the approach of 
the enemy.

The Draft Rules (1955) talked of participation “ in active 
hostilities ”  and, as there was a request for an explanation of 
that phrase, it appeared advisable to go back to the simpler 
and traditional conception of participation in the fighting.

The Remarks and Suggestions on the Draft Rules (1955) 
raised the question of certain activities directly connected with 
the fighting (such as the transport of military material, the 
transmission of military dispatches and the occasional supply 
of rations for the troops). It the activities involved are of a 
permanent nature, the civilians carrying out these activities 
may be regarded as forming an auxiliary or complementary 
organisation of the army. If, on the other hand, the activities 
are merely occasional, civilians concerned will expose themselves 
to the dangers of war since, more often than not, they will be 
acting, for example when transporting military material, 
within the bounds of objectives which is permissible to attack.

In conclusion, certain Red Cross Societies requested that 
the case of civil defence bodies should be expressly reserved 
in such a way that even at this point in the Rules these bodies 
should not be regarded as forming part of the armed forces. 
On reflection and in the light of the proceedings of the Experts 
(1956), the ICRC deemed it advisable to hold over the question 
of civil defence bodies for treatment in a special article— No. 12—  
which will be commented on below.
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A rt. 5. —  Relation with previous Conventions.

The obligations imposed upon the Parties to the conflict in 
regard to the civilian population, under the present rules, are 
complementary to those which already devolve expressly upon 
the Parties by virtue of other rules in international law, deriving 
in particular from the instruments of Geneva and The Hague.

In the commentary on the “ Draft Rules (1955) ” , the 
ICRC pointed out that the relation between this code and pre
vious Conventions might be dealt with by a special provision 
if the question was brought up by Governments.

The ICRC decided, however, on balance to tackle the question 
when preparing the present Draft Rules in order to take account 
of certain Remarks and Suggestions on the Draft Rules (1955) 
and the views of the Experts (1956).

These “ rules ”  must not give the general public the im
pression that the 1949 Geneva Conventions are already out of 
date. It must therefore be clearly brought out that the purpose 
of the Draft Rules is not to “  replace ”  in any way these Conven
tions or other humanitarian laws but to be complementary to 
them, to complete the structure designed to protect persons 
placed hors de combat or not taking part in hostilities.

Article 5 has been worded in such a way as to make it clear 
that it sets out to complete the obligations flowing from previous 
Conventions and that the Draft Rules merely aim at extending 
the undertakings to be contracted by the belligerents or, to be 
more exact, the explicit and treaty obligations, since, as we have 
seen, the present rules are on the whole so drafted as merely 
to reflect principles and rules of customary law which are uni
versally valid.

After defining the general perspective in which the present 
Draft Rules are to be situated in relation to previous codes, 
we must now look more closely at their connection with the 
main rules of international law under consideration.

What are the main obligations of this kind in regard to the 
civilian population ?
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(a) There are in the first place those under the I Vth Geneva 
Convention “ relating to the protection of civilians in time of 
war ” , of August 12, 1949. The purpose of that Convention is, 
as readers will be aware, the protection of civilians who have 
fallen into the enemy's hands from violence and arbitrary 
action on the part of the latter, but not, as the present code 
of rules tends to do, to place limits on bombing and other 
attacks.

Section II of the I Vth Convention admittedly relates to 
“  the general protection of the civilian population against 
certain consequences of war ”  and therefore deal with a subject 
which is very close to that of the present article. That section, 
however, covers much less ground and its purpose is not so 
much to restrict acts of war as to provide for “  passive pre
cautions ” which in fact amount to so many particular applica
tions of Article 11 of the Draft Rules 1.

(b) Article 5 talks of the Instruments of Geneva, since the 
intention is to cover not only the 1949 “ Geneva Conventions ” 
but also, although it is more germane to the Hague law than 
to that of Geneva, the 1925 Geneva Protocol, the text of which 
is appended as Annex II. That Protocol is of vital concern to 
the civilian population in view of the general terms in which 
the prohibition of chemical and bacteriological warfare is 
formulated in that document.

The commentary on Article 14 shows in greater detail that 
the present Draft Rules do not encroach on these prohibitions 
but complete them as regards the important sphere of radio
activity.

1 I t  should how ever be noted, in th is connection, th a t there is one 
extrem ely im portant exception : to  w it, the stipulation s in section II  
prohibiting a ll hostile acts against hospitals, their staff and hospital 
transports (Articles 18 to  22) and thus, to th a t extent, coinciding w ith  
the present rules. In  these and other cases it  should be borne in mind 
th a t these stipulations which are designed to deal w ith  specific situ a
tions in a particu lar fashion ap p ly  irrespective of rules of a general 
nature in th e present D raft, b y  v irtu e  of the principle “  lex  specialis 
derogat general! ” , a lthough in th is case there is no “  departure ”  from  
precepts breathing the same spirit.
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(c) The reference to the Instruments of the Hague has in 
mind above all the IVth and IXth Conventions of The Hague 
of 1907. The regulations appended to the former Convention, 
particularly at Articles 25 to 27 (cf. Annex II) and Articles 1 
to 7 of the second Convention assign certain precise limits to 
bombardment in land and naval warfare. The purpose of these 
provisions is thus similar to that of the present code ; it should 
therefore be clearly explained at this stage how this code 
completes such provisions, all the more so because the ICRC 
has repeatedly demonstrated that its intention was not to 
create a new kind of law but to reaffirm the law as it now 
stands.

In taking the initiative in drawing up this Code of rules, the 
ICRC worked on the premise that the legal protection of the 
civilian population was no longer adequate in view of the 
developments which had taken place in methods of waging 
war, as had been demonstrated with particular force during the 
last World War. The applicability of the provisions of the 
Hague Regulations to air warfare and in particular to attacks 
from the air unconnected with military operations on land, 
had been regarded as beyond question in some quarters (in 
view of the addition of the words “ by any means whatsoever ” 
to Article 25 of the Regulations) but as contestable in others. 
It must be reluctantly admitted that this uncertainty has, as 
one of the Experts (1954) (Experts Opinions, p. 1) said, led to 
conflicting practices and to a situation in which the majority 
of States find it easier to consider themselves as no longer bound 
be specific rules. In spheres such as air warfare where doubts 
are thus cast on the rules, the law can no longer fulfil its pro
tective function. In consequence the ICRC felt it necessary to 
reaffirm and prepare a more precise formulation of that law.

What has to be done is certainly to reaffirm the law and make 
it more precise and not to construct it by making a completely 
fresh start. It might conceivably be admitted that the relevant 
provisions of the Hague Regulations were not intended to 
apply to the situations created by developments in methods of 
warfare and are hardly adapted to meet such situations. The 
ICRC, however, has always held the view— which was shared
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by the majority of the Experts (1954) 1— that they merely 
exgressed principles which, in the absence of any more suitable 
code of rules, are and remain valid at all times. This applies in 
particular to the principle prohibiting the causing of unnecessary 
suffering (Article 23 (e) the stipulation that warning should, 
whenever possible, be given of a bombardment (Article 26), the 
principle that there should be no bombardment of anything not 
bound up with military operations (Article 25) and that of the 
precautions to be taken during bombardment, which implies 
the rejection of indiscriminate bombardment (Article 27).

The sole purpose of the present Draft Rules is therefore to 
express and reaffirm the above principles by means of concrete 
rules which shall be more in keeping with the new situations. 
In particular, these rules have the advantage of being based on 
the modern conception of a military objective which had, inci
dentally, already been outlined in the IX th  Hague Convention.

The proposed code is therefore mainly intended to apply to 
those spheres where the law is questioned, for it is generally ad
mitted that the stipulations of the Hague Conventions are 
still applicable to the situations which they were undoubtedly 
meant to meet, i.e. “ classical ”  artillery bombardments by 
land or sea— and, as is often added, bombing from the air when 
it is closely bound up with military operations on land.

(d) Lastly, the humanitarian obligations devolving on 
belligerents in regard to the civilian population also include 
those designed to safeguard the security of civil navigation,
i.e., in particular, certain provisions of the X V IIIth  Hague 
Convention of 1907 relating to submarine contact mines and 
the London Protocol of 1936 relating to submarine warfare.

Care must also be taken to define the relation between the 
present Draft Rules and these provisions, since the Rules may 
affect the same spheres, e.g. Article 6, paragraph 2 (means of 
transport) and Article 15 (mines).

It must be emphasised, however, that the ICRC’s intention 
is not that the provisions of the present Draft Rules should 1

1 “  E x p e rts ’ Opinions (1954) ” > PP· 2 and x4 ·
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settle questions relating to international law for maritime war 1. 
Accordingly, it felt unable to adopt the suggestions put forward 
by certain national Societies that merchant ships should be 
explicitly excluded from the list of military objectives or that the 
question of submarine mines should be covered, in the Draft Rules, 
by more comprehensive regulations. The ICRC is of course aware 
of the important bearing of such suggestions on civil navigation 
and hence on the civilian population, but it considers that this 
question should be examined by more detailed studies which 
might be carried out by the experts of the States directly 
concerned. The fruits of these studies might be incorporated, 
at the appropriate moment, in the preparation of a document 
to be appended as an annex to the present rules and might deal 
more particularly with the safety of civil navigation.

In consequence, the articles of the Draft Rules quoted 
above (i. e. Article 6, paragraph 2, and Article 15) have been 
drafted to comply with the current provisions of international 
law for maritime war, although the Experts (1954) showed how 
controversial the question of merchant ships had remained in 
this type of law.

In connection with the relation between the present D raft 
and the rules of international law protecting not civilians but 
belligerents or property, special mention should be made at 
this point of the first three Geneva Conventions, the provisions 
of the Hague Conventions concerning the conduct of hostilities 
and the Convention for the protection of cultural property.

Some of these rules are parallelled in the present Draft 
since, owing to its general nature (more specifically Articles 3 
and 7) it covers, and imposes limits on, all armed attacks. In 
cases of this kind it may be admitted, in the light of the prin
ciple formulated above, that these rules, since they deal in a

1 A  national R ed  Cross Society  m ade a suggestion on these lines, 
to the effect th a t th e D raft Rules should apply  on ly  to a tta ck s on “  land ”  
objectives. T he IC R C  considered th is restriction  m ight be om itted, 
p a rtly  in order to  confer a general character on these rules and p artly  
to avoid the difficulties of interpretation  w hich the addition of the 
word “  land ”  m ight entail.
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particular fashion with specific attacks, take precedence over 
the stipulations of the present Draft. This is the case, for 
example, with the obligations relating to the respect of hospitals 
or monuments.

The present stipulations, moreover, cannot be considered as 
incompatible with these other rules. Both groups of provisions 
may be applied simultaneously, sometimes running parallel and 
sometimes reinforcing each other. It need only be observed 
that the touchstone of “  military necessity ”  which sometimes 
determines whether an attack is permissible or not under huma
nitarian Conventions finds expression in Articles 7 and 8 of the 
present Draft in a more complex form and in such a way as to 
offer a greater number of safeguards for the protection of persons 
or of property.
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Chapter IL — Objectives barred from Attack

A r t . 6. ·—  Immunity of the civilian population.

Paragraph i .

Attacks directed against the civilian population, as such, 
whether with the object of terrorizing it or for any other reason, 
are prohibited. This prohibition applies both to attacks on indi
viduals and to those directed against groups.

This rule is generally accepted in the teaching of qualified 
writers and previous attempts to codify the matter (such as the 
Monaco Draft, Article i ,  the draft of the International Law 
Association) and the Geneva Conventions have drawn liberally 
on it. It is also included in the instructions given to certain air 
forces during the last World War 1.

The Experts (1954) like those in 1956 were unanimous in 
recognising the validity of this rule, which is basic to the present 
Draft Rules 2. This formula was given general approval in the 
Remarks and Suggestions on the Draft Rules (1955) and 
reproduces the original version with only slight modifications.

That version made no allusion to terror attacks— which are 
admittedly prohibited as such in several previous codes of 
rules (such as the Hague Rules of 1923). For, as was emphasised 
by the Experts (1954), it is extremely difficult to prove that 
there is any intention of terrorising the population, particularly 
as most such attacks might in practice be considered as bound 
up with operations against military objectives.

Certain Red Cross Societies, however, stressed the psycholo
gical importance of explicitly prohibiting terror attacks, in

1 According to  the B ritish  Instructions of O ctober 29, 1942, which 
are appended as A n n ex  I V  : “  the intentional bom bing of the civilian  
population as such is banned ” .

2 The E xp erts ’ main divergencies as regards th e question were on the 
definition of the civilian  population, w hich has already been dealt 
w ith in A rticle 4, or on the question of w hat w as m eant b y  "  intention ”  
and "  terrorising ”  in th e attacks.
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order to reassure the population (Report (1956), p. 24). While 
endorsing this view and including mention of these attacks in 
the new wording of Article 6, the ICRC was careful not to give 
the banning of terror attacks precedence over the general rule 
and turn it into a special prohibition. The vital point is that 
the population should not be attacked directly, whatever the 
motives for such attacks.

In fact, the efficacy of terrorisation of civilians as a means 
of achieving the desired ends is, in the opinion of the military 
experts themselves 1, very doubtful and one which the Red 
Cross cannot but condemn. This is not the only case in which 
attacks on the population are made more serious by perverse 
intentions. These intentions might possibly be adopted as 
aggravating circumstances by those passing judgment on acts 
running counter to the rule we are commenting on.

The specific provision in the second sentence of the paragraph 
might at first sight appear to conflict with the rest of the Draft 
Rules dealing with “ the civilian population ” . This expression, 
which implies that several persons are involved, is rendered 
necessary because, as one of the Experts (1956) pointed out, the 
military cannot always distinguish, and hence spare, a few 
isolated civilians. The precautions to be adopted by the attack
ing side increase in proportion to the observable or presumed 
number of individuals making up the civilian population. 
Nevertheless, the Draft Rules, like the Geneva Conventions, are 
based on the respect due to the human personality, and whenever 
those engaged in military operations can or should recognise that 
the person involved is a civilian, even a single person, they should 
refrain from attacking. That is the meaning of the second 
sentence. The memory of civilians, indeed women and children, 
machine-gunned during the second World War is still too much 
with us to make a provision on these lines anything but in
dispensable.

1 Cf. for instance th e stu d y  b y  B rigadier Colonel F r i c k  : “  Some 
thoughts on th e new strategy  ”  (in Germ an), N eue Zürcher Zeitung, 
24.5.1954, p. 1191.
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A  number of previous codes of rules cover the intentional 
bombing of the population and several Red Cross Societies would 
have liked to see this expression retained. The ICRC, however, 
considered, as did several of the Experts (1956), that the words 
directed against the civilian population to some extent met that 
desideratum. Attacks directed against a military objective but 
such as to cause serious injury to the population because the 
attacking side has failed to take the necessary precautions come 
under Article 9 rather than the present Article.

As against this, the actual wording of the rule should cover 
cases in which the attacking side knows beforehand that his 
blows are bound to strike the civilian population but accepts 
this implication in order to be more certain of securing a direct 
hit on his military target. This type of case which is called 
dolus eventualis is met with in certain target-area bombings.

What is certain is that it will often be difficult for an airman 
to distinguish between “  civilians ” and “ military personnel” , 
since the two categories are in some cases closely intermingled.

The absence of the word “ intentional ” may therefore lead 
to the authors of attacks being burdened with a greater measure 
of responsibility. Accordingly, the Experts (1956) recognised 
how necessary it was for breaches of this Article to be judged 
in the light of the various circumstances (intentions, factual 
errors, orders from superior officers, etc.) which may aggravate, 
attenuate or even dispose of the offender’s guilt. If these 
circumstances could not (for the reasons which will be adduced 
in the commentary on the Article) be formally dealt with in 
Article 19, emphasis has at least been laid on the need for 
trial before regularly constituted courts and for procedural safe
guards in harmony with the practice of civilised nations.

It should be added that the expression as such used in the 
opening sentence is meant to show that this provision does not 
concern the population which might suffer the consequences fo 
attacks directed against a military objective, since such cases 
are governed by Articles 8 and 9. This situation is also covered 
by the third paragraph of the present article.
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Article 6, paragraph 2.

In consequence, it is also forbidden to attack dwellings, instal
lations or means of transport, which are for the exclusive use of, 
and occupied by, the civilian population.

The Hague Regulations (1907) allowed the belligerents 
latitude to bombard a defended town, with the exception of 
specific buildings. The present Draft lays down what can be 
attacked, thus excluding everything else. It follows from this 
that dwellings and other buildings reserved for the use of the 
civilian population, especially outside the area of operations, 
may not be attacked.

Nevertheless, the ICRC felt that it was desirable to draw 
attention, by an explicit provision, to the prohibition of attacks 
on dwellings. It is no doubt true that paragraph 1, which bans 
attacks on the civilian population, only refers to the persons 
themselves, but such a prohibition would not be operative 
unless it were linked with a clause prohibiting attacks on the 
buildings sheltering these persons 1.

This approach was therefore given general approval in the 
Remarks and Suggestions on the Draft Rules (1955). All 
that was suggested was to take that provision out of the article 
relating to military objectives and to place it in the present 
article after the first paragraph. Not only has the ICRC adopted 
this suggestion but it thought it necessary to stress the logical 
connection between the two paragraphs.

It was necessary, however, to obviate one difficulty. Con
structions sheltering civilians may, in certain circumstances, 
take on a military character, particularly if they are in the 
operational zone. The prohibition of attacks on these dwellings 
can therefore not be an absolute one as it is in the case of persons, 
but only relative, that is to say, qualified by a reservation as 
to their military use. This reservation is expressed by the 
words for the exclusive use of, and occupied by, the civilian popula-

1 Several E xp erts  (1956) did in fa ct em phasise how v ita lly  necessary 
dwellings were in w inter, especially in cold countries.
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tion. These words, however, must not be given too restrictive 
an interpretation. If, for example, soldiers who are on leave, 
or even unarmed, were found in a house far from the actual 
front, it should not be contended that these houses do not 
meet the conditions laid down in this paragraph 1.

The words for the... use of refer to dwellings or installations 
inhabited by the population in its “  civilian ” capacity as 
opposed, for instance, to the time civilians spend in factories. 
Dwellings should be not only for the use of the population but 
also occupied by it. They need not be occupied permanently. 
The occupation need only be effected at specific hours during the 
day or night. But this rule would not, for example, be applicable 
to a town which had been completely evacuated.

Lastly, the word “ dwellings ” is supplemented by that of 
installations which has been adopted in preference to “  construc
tions ” , since that expression was generally thought to be too 
narrow. For the provision should apply to everything designed 
to serve as accommodation for the civilian population. Thus, 
these two categories, taken jointly, should cover not only 
churches, schools, dispensaries and homes of various kinds but 
also huts, tents and other emergency installations for use as 
accommodation for evacuees and refugees. As against this, 
the joint definition does not apply to stations, factories, depots, 
monuments and museums.

In the new wording means of transport have been added to 
dwellings as thus defined, provided that such means comply in 
all respects with the prescribed conditions, i.e., that they are 
for the exclusive use or are effectively occupied by the civilian 
population. There is no doubt that the development of hostilities 
frequently leads to the evacuation and transfer of parts of the 
population 2. To meet such cases, it was essential to reaffirm 
the principle that the protection of the civilian population is also

1 Besides, the outcom e of the application  of A rticle 8 would in any 
case rule out an a tta ck  in a case of this kind.

2 T he D ra ft R ules them selves, in A rticle i i , urge the rem oval of the 
civilian population from  m ilitary sectors and objectives. 6l



imperative in these circumstances, in which civilians run possibly 
even more serious risks that when in their normal places of 
residence.

It is undoubtedly true, however, that the distinction between 
civilian and military will be still more difficult for those in 
charge of operations to make when the persons involved are 
using means of transport, the more so since transport is of 
such importance to the belligerents that the latter are hardly 
likely to be willing to allocate a part of them to the civilian 
population. It follows that the conditions which should govern 
the application of the rule run the risk of not being always 
observed when means of transport are being used.

It is to be hoped that this rule will stimulate Governments 
to make an exclusive allocation of means of transport to the 
civilian population and adopt special rules to that end, as is 
already the case as regards hospital transports, which are 
governed by the IVth Geneva Convention of 1949 (Articles 21- 
22). In any case, if formulated in such general terms, this rule 
raises a host of problems of which the ICRC is aware and which 
call for a thorough examination.

At the start of these studies, the ICRC had thought of 
completing the definition of a military objective by a precise 
enumeration of the installations and constructions which have 
to be protected. This idea was designed to meet the suggestions 
put forward by certain national Red Cross Societies.

On careful examination, this approach appeared difficult to 
apply. On the one hand, certain civilian constructions are 
already specially protected under international Conventions 
and, on the other, any attempt to protect certain constructions 
inevitably raises the question of their indentification. But can 
the number of protective signs be increased over and over 
again without running the risk of detracting from the value of 
those that already exist ?

Accordingly, if the present Draft Rules do not go beyond the 
provision of general indications, it goes without saying that the 
special protection conferred on certain constructions such as
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hospitals, monuments or museums by the Geneva or the Hague 
Conventions retain their full force 1.

Article 6, paragraph 3.

Nevertheless, should members of the civilian population, 
Article 11  notwithstanding, be within or in close proximity to a 
military objective they must accept the risks resulting from an 
attack directed against that objective.

It was not without some hesitation that the ICRC inserted 
this new provision in the Draft Rules, since it appears to restrict 
the scope of the preceding paragraphs. The ICRC did, however 
adopt this provision in the end because it was desired in the 
first instance to clarify a point in the code of rules which might 
give rise to some doubt. Article 6 bans attacks on the civilian 
population, but Article 7 allows attacks on military objectives. 
It was open to question whether the combined effect of these 
two articles was to forbid or permit attacks on such objectives 
when they contain civilians. The words “  civilian population 
as such ”  in the first paragraph ought to be enough to dispose 
of such doubts and to show that both practice and legal theory 
allow of attacks in such cases and that civilians who happen to 
be on the objective under attack can only stay there at their 
own risk 2.

It is worth recalling once again that the Experts (1956) 
rather than widen the definition of the civilian population to 
an extent which they considered dangerous, preferred to deal 
with the problem of civilians working in war factories by a 
provision on the same lines as that in the present paragraph,

Lastly, an unambiguous text covering this point will avoid 
the possibility of any dispute between the Parties to the conflict 
and thereby of reprisals at the expense of the civilian population.

1 A rticle 5 of th e present D raft R ules is in a n y  case sufficiently 
exp licit on th a t point.

2 The same kind of idea, although applyin g to  a different situation, 
is to be found in the I X th  H ague Convention in A rticle  2 which states 
th a t the Com m ander of a n aval force “  does n ot in th a t case incur an y 
responsibility for dam age in volu n tarily  caused b y  the bom bardm ent ” .63



Nevertheless, in harmony with the spirit of the other rules 
in the Draft, care has been taken to avoid giving the impression 
that any civilians within the military objective would lose their 
personal immunity as regards all attacks directed not at the 
objective but solely at them. If, for instance, a fighter aircraft 
delivers a low level attack on a non-militarised war factory, he 
is not authorised, after having bombed the plant, to machine-gun 
the civilian workers, male or female, who were in it at the time.

It is sometimes argued that these civilians lose their im
munity in the objective. But must we really adopt this extreme 
solution, so fraught with danger from the humanitarian point 
of view, even if making the fullest possible allowance for the 
exigencies of warfare ? Custom has sanctioned a state of affairs 
whereby the belligerents are allowed to regard certain objectives, 
besides the armed forces, as being of a military nature and to 
attack them. But it does not seem to follow inevitably from this 
practice— at least there is no official deed or declaration to that 
effect— that the military character of these objectives is auto
matically transferred to the civilians stationed therein. Land 
forces, moreover, would not be authorised to shoot at these 
persons. In addition, this idea is hardly in line with practice, 
particularly in the case of occupied countries. For it can be 
shown by a host of examples that, far from seeking systematically 
to destroy civilians working in the war industries, belligerents 
have been at pains to attack these industries but to spare the 
people in them as far as possible.

The rule applies to civilians within or in close proximity to 
the objective. The latter phrase should be taken in a restrictive 
sense : what is meant is people contiguous to the military 
objective who will almost inevitably suffer the consequences 
of the attack on that objective, however accurate it may be. 
Any other interpretation would be incompatible with Article 9, 
since that implies that the population situated beyond this 
strictly demarcated zone should be protected.

In conclusion, the words Article 11  notwithstanding show 
that the situation is one which the ICRC hopes will prove to 
be an exceptional one. To be true, it will often be difficult in
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practice to fall back on removing civilians working in a plant 
of military importance in order to spare them the risks of an 
attack on that plant. But other safety measures may be taken 
in order to obviate these risks. It is to be hoped that para
graph 3 will act as an incentive to the adoption of such measures 
by showing so clearly the dangers to which these persons are 
exposed.

A r t . 7. —  Limitation of objectives which may be attacked. 

Paragraph 1.

In order to limit the dangers incurred by the civilian population, 
attacks may only be directed against military objectives.

Developments in air warfare and, more recently, advances 
in the production of rockets has put belligerents in a position 
to bomb objectives scattered throughout the whole of enemy 
territory. The result has been to increase the dangers incurred 
by civilians within or in the vicinity of these objectives. Further
more, the indiscriminate use of these weapons may nullify 
the ban on attacks directed against the population itself. It 
is essential, therefore, to lay down or to re-affirm certain limits 
to bombing.

There are two possible methods of determining these limits. 
One is to enumerate what may not be bombed, as in the Hague 
Regulations, or to restrict attacks to so-called military obj ectives 
of which a definition should be given, as was the general trend 
in the codes evolved between the two World Wars. After having 
thought of adopting a formula combining the two methods, the 
ICRC deemed it wiser to adhere to the second approach. The 
advantage of trying to define a military objective is that it 
permits of reference being made to a conception which is both 
concrete and generally accepted, especially in certain military 
circles \ This conception, moreover, is one which Governments 
have constantly invoked since the first World War and which 1

1 The B ritish  instructions of 29 O ctober 1942, reproduced in an 
annex, la y  down th a t : “  B om bing is to  be lim ited to m ilitary objec
tives " ,
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has also been embodied in the international law in force as 
the result of the 1949 Geneva Conventions 1.

The rule as set out in paragraph 1 is generally accepted 
and, although there is a slight departure from the wording of 
the Draft Rules (1955), it has not led to any major objections.

The heading of the article constitutes in a way the “ con- 
sideranda In their Remarks and Suggestions, certain national 
Societies had expressed doubts as to the wisdom of efforts by the 
Red Cross to define military objectives. On going into this 
point, the Experts (1956) recognised that, as a result of the 
abuses committed during the last World War, the conception 
of a military objective had at times become so wide as to warrant 
consideration by qualified bodies and that, in examining it, 
the Red Cross’s action was consistent with its traditional 
concern to tighten up the protection of the population (Report 
(1956), p. 30).

However, in order to avoid any possible misunderstanding 
as to the attitude of the Red Cross on this point, the ICRC 
thought it advisable to include in the text itself a brief reminder 
that, if the code of rules deals with military objectives, its sole 
object is always to limit the dangers incurred by the civilian 
population in wartime.

Article 7, paragraph 2.

Only objectives belonging to the categories of objective which, 
in view of their essential characteristics, are generally acknowledged 
to be of military importance, may be considered as military objec
tives. Those categories are listed in an annex to the present rules.

As has been shown above, it is the lack of agreement as 
regards the conception of what constitutes a military objective 
which exposes the population to great dangers. Wartime 
practice has accustomed certain circles to consider “ industrial 
centres ” , for example, as military objectives. The expression 1

1 Cf. esp ecially  th e IV th  C onvention, A rticle 18 and Annex I, 
A rticle  4.
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is all the more dangerous because of its vagueness, for it could 
be applied to the whole of economic areas in which industrial 
installations properly so-called occupy only a small or clearly 
demarcated area. Abetted by the power of modern weapons, 
we might reach the position in which a so-called “ industrial ”  
area is regarded as one large military target and attacks which 
were quite incompatible with the spirit of the present code could 
be portrayed as complying with the rule in the first paragraph. 
It is therefore imperative to curb these tendencies and to define 
in the Draft Rules themselves what is meant by, a “ military 
objective

Several regulations relating to war in the air have attempted 
to provide a general definition of a military objective. The 
Experts (1954) paid particular attention to Article 24 of the 
Hague Air Warfare Rules of 1923. Several of them considered 
that that provision offered a starting point for working out this 
definition, while others showed that a number of cases was not 
covered by that definition (Experts Opinions (1954), p. 9). 
The main point brought home to the ICRC by the discussions 
was the difficulty of preparing an abstract definition of a general 
nature. The Committee therefore came down in favour of a 
solution based on practical considerations. It will be noted, 
however, that the Draft Rules do not entail any basic alteration 
in the definition, given in the Hague Rules of 1923, which is 
already officially accepted by several countries, but merely 
make it more precise and complete,

The solution actually adopted by the ICRC is that an 
objective may be regarded as of a military nature when it fulfils 
two cumulative conditions: the first being set out in the present 
paragraph and the second, in a negative form, in paragraph 3.

It is generally admitted that a military objective is one 
which is to the enemy’s advantage to destroy. But this is a 
point which should not be left to the attacking side alone to 
judge. If it were, the outcome would be to justify any destruc
tion which the attacking side, in the tense atmosphere of war, 
might deem such as to present a military advantage. Taking 
a long-term view of acts and their consequences, mankind con-
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demns certain kinds of destruction and doubts their usefulness. 
It is essential, therefore, that the bounds by which the conception 
of a military objective should be circumscribed— and these 
bounds must doubtless be kept broad enough to pay due regard 
to the exigencies of the fighting— should be determined as far 
as possible in advance by general assent and not under the 
pressure of circumstances prevailing during the struggle.

That is precisely what the first condition sets out to do : 
to show that an attack is only admissible when directed against 
an objective generally regarded as being of military importance. 
The vital safeguard lies, it will be seen, in the word “ generally ” . 
In other words, the military importance of the category which 
includes the objective in question must have been recognised 
by the vast majority of countries and that recognition should 
be based on jurisprudence or on any other vehicle for the ex
pression of the sentiments of the international community. 
It is easier for agreement on these lines to be reached in peace
time ; but it is also possible that, in wartime, a new category 
will qualify for inclusion as military objectives.

In some quarters this safeguard has given the impression 
of being very slender. In reality, it affords substantial protection, 
for there is every reason to assume that the international com
munity will be at great pains to avoid giving too wide a meaning 
to the conception of a military objective 1 in official of its 
views (such as conventions, jurisprudence, etc.).

The basic consideration which the ICRC took as its starting 
point was of a practical nature : which is that, in several attempts 
to codify this matter, the objectives which were liable to be 
attacked are grouped into “  categories ”  and this classification 
corresponds to the practice followed by the belligerents. That 
explains the form of words in paragraph 2 “ ... belonging to 
the categories of objective which... are generally acknowledged 
to be of military importance... ” .

1 The proof of this is to  be foun d in th e H ague Convention of 1954 
for th e protection  of cu ltu ra l p ro p erty . T h e diplom atic Conference 
w hich drew  up th a t C on ven tion  w as carefu l to exclude from  the instances 
of m ilitary  o b jectives given  a t  A rtic le  8 over-com prehensive formulas 
such as “  large industria l centres ” .
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It is not enough, however, to talk of categories of objective. 
It is also necessary to describe these categories, as in fact the 
ICRC had already requested in its March 1940 appeal, which was 
to the effect that the codification should give at least some slight 
indication of the type of places threatened in the event of a 
conflict in order to enable suitable steps to be taken for the 
removal there from of the persons concerned.

Hence the ICRC’s proposal in the Draft Rules (1955) that 
the list of categories of objectives, the military importance of 
which is now recognised, should be attached as an appendix 
to the rules. This list would not in any way be constitutive of 
rights and duties. It would merely sanction the state of affairs 
which admittedly exists.

This proposal was accompanied by an explanatory detail 
which the ICRC would like to stress. That organisation had 
emphasized that this whole problem, and particularly the draw
ing up of a list on those lines, is at bottom a matter for Governments 
and military experts, although it is clear that the humanitarian 
point of view must always make itself felt. The Red Cross can, 
in any case, request that a list of the categories of military 
objectives should be appended as an annex at the rules once 
they have been elaborated by Governments.

Generally speaking, that proposal was fully understood 
and favourably received in the Remarks and Suggestions on the 
Draft Rules (1955). Most observations were concerned with the 
question whether that list should be of a mandatory nature 
or should merely afford guidance. The ICRC is of the opinion 
that it is difficult to draw up an exhaustive mandatory list and 
is strengthened in that view by the discussions of the Experts 
(1956) (Report (1956), p. 30). The adoption of this type of 
list might lead to certain States refusing to accept it and hence 
to their rejection of the present rules solely on that ground. 
Furthermore, if a category not covered by the list should acquire 
genuine military importance for most countries, the rule in 
paragraph 2 does not offer any obstacle to these objectives 
being regarded as of a military nature. Such a list, however, 
even if it were supposed merely to afford guidance, would be
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of great value if only because a general consensus of opinion 
could grow up round it— a development which would attain the 
practical aim in question.

These considerations, therefore, govern the interpretation 
of the words in paragraph 2 : “  Those categories are listed in an 
annex... Nevertheless, the ICRC did not make this point 
explicitly, since it felt that it was in the first instance for 
Governments to determine the value which they wish to 
attach to the list. It goes without saying that, if they wished 
to make a mandatory list, the Red Cross would welcome such 
a step as affording additional safeguards.

Moreover, with the sole aim of facilitating subsequent 
action, the ICRC thought fit to provide a tentative draft fist 
of categories of military objectives, as was done in the previous 
Draft. This model, with a few explanatory notes, will be found 
at the end of the commentary on Article 7. The Experts (1956) 
encouraged the ICRC to submit as comprehensive a list as 
possible and, by transmitting remarks on the items in the list 
contained in the Draft Rules (1955), many national Societies 
endorsed this initiative.

Article 7, paragraph 3.

However, even if they belong to one of those categories, they 
cannot be considered as a military objective where their total or 
partial destruction, in the circumstances ruling at the time, offers 
no military advantage.

This paragraph states the second condition which has to 
be met if an objective is to be regarded as of a military nature.

The general compass of what m ay be regarded as a military 
objective in the light of the preceding paragraphs and of the 
list appended thereto is necessarily very wide. It comprises 
objectives which are of an intrinsically military character 
(such as fortresses, naval bases or munition dumps) but it 
also includes “  mixed ” objectives, that is, those, which, while 
not of an intrinsically military character have acquired con
siderable military importance by reason of their close connection
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with the war effort (munitions factories, stations, telephone 
exchanges) ; such targets may be of military importance, 
either temporarily or permanently in the course of the conflict. 
In any case, however, on the termination of hostilities, they 
return to the their civilian function. If it is assumed that war is 
an exceptional state of affairs and that every possible step should 
be taken to preserve from destruction the persons and property 
needed by humanity when peace returns, it is essential that 
objectives, even when they come under one of the categories 
covered by paragaph 2, should not be regarded as being of a 
military nature when their destruction is of no real military 
advantage to the attacking party.

In previous codes, especially in the 1923 Air Warfare Hague 
Rules, an objective can only be considered as being of a military 
nature if its destruction in whole or in part presents a distinct 
military advantage. As will be seen, paragraph 3 is broadly 
in line with that conception. B y putting the proposition in the 
negative and in stronger terms, it avoids the argument which 
would have arisen over the interpretation of the word 
“  distinct ” .

This condition clearly provides an additional safeguard 
against pointless destruction. It may be added that the rule 
will apply, not so much to operations decided upon by the 
High Command who are always concerned about the value of 
attacks, as to acts of their subordinates 1.

* * *

1 There is a striking illustration  of this in the m em oirs of a bom ber 
pilot : havin g been unable to  drop a bom b on th e ta rg et assigned to 
them , the crew decided, in order to  get rid of it  before returning to 
their base, to drop it  on a group of houses a t a sm all crossroads inland. 
The whole ham let w as n atu ra lly  w iped out. E ven  if  the crossroads could 
be regarded as a m ilitary  objective, there w as no m ilitary  advantage 
ju stify in g  th e a tta ck  (see Louis G e r m a i n , Mémoires d’un incendiaire, 
Paris, 1951, p. 89).
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L is t  o f  C a te g o rie s  o f  M ilita r y  O b je c tiv e s  acco rd in g to  A rtic le  7 , paragraph 2

I. The objectives belonging to the following categories are those
considered to be of generally recognized military importance :

(1) Armed forces, including auxiliary or complementary organisa
tions, and persons who, though not belonging to the above- 
mentioned formations, nevertheless take part in the fighting.

(2) Positions, installations or constructions occupied by the forces 
indicated in sub-paragraph 1 above, as well as combat objectives 
(that is to say, those objectives which are directly contested in 
battle between land or sea forces including airborne forces).

(3) Installations, constructions and other works of a military nature, 
such as barracks, fortifications, War Ministries (e.g. Ministries 
of Army, Navy, Air Force, National Defence, Supply) and other 
organs for the direction and administration of military operations.

(4) Stores of arms or military supplies, such as munition dumps, 
stores of equipment or fuel, vehicles parks.

(5) Airfields, rocket launching ramps and naval base installations.

(6) Those of the lines and means of communication (railway lines, 
roads, bridges, tunnels and canals) which are of fundamental 
military importance. 7 8

(7) The installations of broadcasting and television stations ; 
telephone and telegraph exchanges of fundamental military 
importance.

(8) In dustries o f fun dam en tal im portance for the conduct o f th e  w a r :

(a) industries for the manufacture of armaments such as weapons, 
munitions, rockets, armoured vehicles, military aircraft, 
fighting ships, including the manufacture of accessories and 
all other war material ;

(b) industries for the manufacture of supplies and material of a 
military character, such as transport and communications 
material, equipment for the armed forces ;

(c) factories or plants constituting other production and manu
facturing centres of fundamental importance for the conduct 
of war, such as the metallurgical, engineering and chemical 
industries, whose nature or purpose is essentially military ;
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(d) storage and transport installations whose basic function it 
is to serve the industries referred to in (a)-(c) ;

(e) installations providing energy mainly for national defence, 
e.g. coal, other fuels, or atomic energy, and plants producing 
gas or electricity mainly for military consumption.

(9) Installations constituting experimental, research centres for 
experiments on and the development of weapons and war material.

II. The following, however, are excepted from the foregoing list :

(1) Persons, constructions, installations or transport which are pro
tected under the Geneva Conventions I, II, III, of August 12, 
1949;

(2) Non-combatants in the armed forces who obviously take no active 
or direct part in hostilities.

III. The above list will be reviewed at intervals of not more than 
ten years by a group of Experts composed of persons with a sound 
grasp of military strategy and of others concerned with the protection 
of the civilian population.

*

Some comments are called for on this model list of military objec
tives which does not of course presuppose any official recognition by 
the Red Cross of its content. It was drawn up with the help of military 
experts and is based on codes which go back to before the last World 
War and on Article 50 of the 1949 Geneva Convention on prisoners of 
war.

Full account has been taken of the observations of the National 
Red Cross Societies but it was not possible to accept all their proposals. 
As it is, a number of their observations are taken account of, not in the 
list itself, but in the application of the Draft Rules.

Thus, a national Society was prompted by the family nature, or 
at least the scattered layout, of a number of industries to propose that 
the list should only include installations constituting large industrial 
centres. If only a very small and unimportant concern is involved, 
Article 8, sub-paragraph (b) should be so applied as to spare it. If, 
on the other hand, its activity is essential to the defence economy, it 
is difficult to see how it can be protected, however small it may be, 
from all attacks.
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There is obviously wide scope for differences of interpretation in a 
list of this kind, particularly in the case of expressions such as “ of 
essentially military importance ”  or “ for military consumption 
But, as we have already pointed out, the list assumes in all cases 
the application of the Draft Rules, which offer the necessary additional 
safeguards.

The above model not only reserves persons and property protected 
by the Geneva Conventions but also non-combatants in the armed 
forces. The teaching of writers generally admits, though there is 
not complete unanimity on that point, that non-combatants should 
not be directly the subject of acts of violence if the adversary is able 
to distinguish them as being non-combatants. The problem of defining 
that category has taken on, with new developments in warfare and 
with the evolution of armed forces, a new aspect which has not so far 
been studied as closely as it deserves. The object of the reservation 
in the above list is not to settle this question but simply to draw 
up a list which will be in harmony with current international law.

Lastly, the list mentions a procedure for its revision. That idea 
was given general approved in the Remarks on the 1955 Draft Rules 
and the Experts (1956) regarded it as all the more helpful since they 
felt it would be difficult to make the list in question mandatory and 
exhaustive. Several National Societies even put forward proposals as 
regards the procedure for revision. In this way, it was suggested that 
the Commission for the revision of the list should be composed of 
experts nominated by the States who were members of the Economic 
and Social Council of the United Nations ; another suggestion was that 
these experts should be nominated partly by the Great Powers and 
partly by the other States who were bound by the Rules. The general 
feeling was that humanitarian organisations such as the ICRC should 
be represented on that body.

The ICRC is grateful to the national Societies for these suggestions 
and will not fail to submit them in detail to those persons responsible 
for drawing up the final list.
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C h a p t e r  D I .  —  P r e c a u tio n s  in  A t t a c k s  o n  M i l i t a r y  O b je c t iv e s

The precautions to be taken during an attack and the 
prohibition of attacks on the civilian population are the two 
corner-stones of the present Rules. The importance of those 
two safeguards will be realised if it is borne in mind that the 
development in the design of weapons would enable a belligerent, 
even in the case of an attack directed with precision against a 
military objective, to destroy all life over a considerable area.

The necessity for such precautions has been affirmed for 
some time past, although it was not at first expressed with all 
the clarity desirable. It was already implied in Article 27 of 
the Hague Regulations of 1907 ; according to the resolution 
adopted in 1938 by the League of Nations, attacks from the 
air have to be carried out “ in such a way that civilian popula
tions in the neighbourhood are not bombed through negli
gence ”  ; a rule of the same description appears in the instruc
tions (see Annex No. IV) given by some of the belligerents to 
their air forces during the last World War.

In addition to the precautions to be taken by the attacking 
side (Articles 8 and 9) there are corresponding precautions 
incumbent upon the authorities to whom the objective belongs, 
and who are responsible for the safety of the population thus 
threatened (Articles 10 to 13). The latter provisions have 
been clearly defined only in the more recent humanitarian 
regulations 1.

The contents of this Chapter, with the exception of the 
clause relative to civil defence bodies, already appeared in 
Section III of the 1955 D ra ft; however, the arrangement of the 
material in this section has been considerably modified. The 
amendments will be pointed out as and when they occur in the 
text.

*
*  *

1 In particular the G eneva Conventions of 1949, in regard to  the 
protection of hospitals, and the H ague Convention  of 1954, *n regard 
to the protection of cu ltural property.
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A r t . 8. —  Precautions to be taken in planning attacks.

The person responsible for ordering or launching an attack 
shall, first of all:

Article 8 now takes an important place in the rules ; it 
assembles and sets forth, in a logical form, ideas or rules con
tained in Articles 4, 6 and 7 of the 1955 Draft. The Experts 
(1956) emphasised, in particular, the necessity of bringing out 
with greater clarity than in the 1955 Draft the responsibilities 
incumbent upon those engaged in the conduct of hostilities, 
firstly in the choice of the attack and, secondly, in launching it 
(see Report (1956), p. 26 and 35.)

Article 8 lays those responsibilities upon the person who is 
preparing an attack upon one or several military objectives. 
The attack has not yet been launched; nevertheless, even at 
this preliminary stage, it is necessary for the responsible person, 
whatever his military rank may be, to give due weight, in 
making his decision as to the planning and choice of an attacks, 
to the consideration due to the civilian population. It is the 
next provision (Article 9) which deals with the humanitarian 
duties to be fulfilled prior to or during the launching of an 
attack.

It will be seen that the provision essentially concerns those 
who order military operations. The 1955 Draft put forward, 
in this connexion, the notion of the " higher command ” in 
regard to strategic attacks. In 1956 the Experts carefully 
examined this notion (see Report, p. 17) which was criticised 
by some and approved by others. According to the present 
wording, the person who orders the attacks may hold any rank ; 
certain Experts showed, in fact, that the fire power now available 
to armies sometimes gave even a junior officer in the front line, 
for example, such possibilities of causing destruction that 
humanitarian precautions must be taken by all ranks.

It was necessary, therefore, to give the rule a general ap
plication. Actually, however, the provision applies in particular 
to the higher command, which is usually responsible for attacks 
likely to have the most serious effects upon the civilian popula
tion, i. e. attacks on objectives situated far behind the front line.
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But the provision is not limited to the person who “ orders ” 
the attack ; it also refers to the person who launches it. The 
case must be envisaged, and frequently occurs, of an officer 
invested with sufficient authority both to choose the objective 
and launch the attack. That would be the case, for instance, 
as regards airmen sent on a general mission which left them 
free to act very largely according to their own judgment. In 
this respect the term «responsible for ordering ”  would, by 
itself, have been too restrictive.

Article 8, under (a), paragraph i .

make sure that the objective, or objectives, to be attacked are 
military objectives within the meaning of the present rules and are 
duly identified:

This obligation is a logical sequel to Article 7. Nevertheless, 
it appears expedient to specify it expressly. The person who 
is planning an attack must make sure that the target is a military 
objective and that it fulfils the two conditions laid down in 
Article 7, i. e., that it belongs to a category of objective of 
generally recognised military importance, and that it presents a 
real military advantage in the circumstances ruling at the time.

Moreover, the military objective in question must be duly 
identified. That condition was one of the safeguards usually 
to be found in previous regulations. It appeared, in particular, 
in the principles laid down by the League of Nations, and again 
in the instructions issued to airmen in the last World War.

It is true that in 1954 some of the Experts drew attention 
to the difficulty of locating objectives on account of the use 
of camouflage or similar methods of concealment. Experience 
has shown, however, that the responsible authorities only 
launch attacks on objectives at a distance from the area of 
operations after their identification by the special army services 
concerned 1.

1 I f  the ob jective has not been previously  identified, the m ilitary 
advantage to be gained b y  the a tta ck  is open to  question.
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In regard to the obligations prescribed in this paragraph, 
it is necessary to examine an objection which might be made in 
some quarters to the provisions of Article 8, or other Articles. 
Are those obligations not unduly severe, where the combat 
area is concerned ? It would not seem so, taking in to considera
tion the ground the latter would cover in practice. It must 
be presumed that the military element is predominant in such 
an area ; it cannot therefore be reasonably required that the 
obligations should apply to members of the armed forces to the 
same extent as they would do in situations ruled by the contrary 
presumption, that is to say, in areas behind the lines where the 
civilian element is predominant. Hence, in the combat area, 
the care to be taken by the person responsible for the attack 
in examining according to Article 8 (a) the true character of 
the military objective and in its identification will necessarily 
be less, since, on the presumption referred to above, every
thing or practically everything contained therein will be a 
military objective fulfilling the conditions laid down in Article 7. 
For that reason the 1955 Draft drew a distinction between objec
tives in the immediate vicinity of military operations, and those 
at a distance from them. The precautions it laid down were less 
strict in the first case. But the Remarks and Suggestions on the 
Draft Rules rightly pointed out that it was preferable to refrain 
from stressing this distinction which, in many cases, no longer 
corresponds to present conditions of warfare.

With the exception of Paragraph 2 of Article 9, where special 
reasons warrant its inclusion, the present Draft makes no further 
reference to that distinction. The general application thus 
given to the obligations under Article 8 is fully justified if one 
considers the far greater danger incurred by the civilian popula
tion as a result the mobile nature of military operations and the 
greater power of destruction placed in the hands of the “  rank 
and file ” .

Article 8, under (a), paragraph 2.

When the military advantage to be gained leaves the choice 
open between several objectives, he is required to select the one,
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an attack on which involves least danger for the civilian popu
lation.

This rule appeared as a separate provision in the 1955 Draft 
(former Article 6) and met with the general approval of the 
Red Cross Societies. In the new version it was only natural to 
place it among the humanitarian obligations incumbent upon 
those responsible for attacks.

It is, in fact, an essential precaution. After ascertaining 
the nature of the objectives he intends to attack, the person 
responsible must consider whether, by selecting some objectives 
for attack rather than others, he could obtain the same military 
advantage while causing less harm to the civilian population.

This rule (entitled the “ choice of a lesser evil ”  in the 1955 
Draft), although based on the humanitarian principles applicable 
to operations of war, was never clearly defined in previous 
regulations. It corresponds, however, to the practice followed 
by belligerents in some cases, particularly in regard to an 
occupied country.

To illustrate this rule, we may quote, as an example certain 
attacks directed against enemy lines of communication. During 
military operations of this nature, certain belligerents, wishing 
to spare the inhabitants of allied territory under enemy occu
pation as far as possible, tried to limit their attacks on the 
enemy to points where they would be effective without causing 
serious damage to the civilian population. Instead of bombing 
railway stations, the attacks were directed at the railway lines 
or roads, at points which were vulnerable but nevertheless far 
removed from centres of population.

A similar method could be used in operations directed 
against other types of military objectives, especially against 
a country’s economic structure, where attacks on certain key 
points may suffice to paralyse the whole.

The ICRC considered, therefore, that such an idea was 
worth expressing in completely general terms. All civilians, 
whether friends or enemies, must, in fact, be placed on an equal 
footing in relation to the provisions of the present Draft Rules.
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It must be pointed out, however, that the choice lies only 
between objectives presenting the same military advantage, 
a condition which will not always obtain. For that reason, 
the value of the provision is, in fact, limited ; it is more of a 
recommendation than a strict obligation. It nevertheless 
provides a necessary reminder and once again shows that a 
state of war is the exception rather than the rule, and that the 
safeguarding of the population remains the predominant factor.

Article 8, under (b).

take into account the loss and destruction which the attack, 
even if carried out with the precautions prescribed under Article 9, 
is liable to inflict upon the civilian population.

He is required to refrain from the attack if, after due considera
tion, it is apparent that the loss and destruction would be dispro
portionate to the military advantage anticipated.

The principle of the proportion in an attack between the 
military advantage sought and the risk incurred by the civilian 
population has been generally accepted by recognised publicists 
on the subject and the Experts (1954) made a point of stressing 
it. It was implicit in the 1955 Draft (former Article 4) which 
prohibited attacks that did not promise a “ sufficient ”  military 
advantage.

Although they did not reach unanimous agreement in 
regard to this last concept, the Experts (1956) (see Report, 
p. 26), at least insisted on one essential obligation— that of 
weighing the military advantage against the harm which the 
attack would be liable to cause the civilian population.

The principle of due proportion is better known in the form 
it assumes in Paragraph 2. The new and important factor 
here is that it becomes compulsory for the comparison to be 
made in all circumstances. Even if it turns out that an attack 
is possible, the comparison must have been made and, parti
cularly in the case of strategic attacks of great importance, 
a record of it should be available for future reference, if required.
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The term loss and destruction which the attack is liable to 
inflict upon the civilian population should be understood in 
a very wide sense. It is, in fact, not only a matter of the loss 
and destruction which the attack may cause in the vicinity of 
the objective. The objective itself— principally in the case of 
a “  mixed ” objective, such as a railway station, cultural assets 
or a school— may have, for the civilian population, a peace
time value which is sometimes very great and may even be 
irreplaceable. Moreover, there may be, within the area, mem
bers of the civilian population who, on account of the suddenness 
of the attack, have not had time to take shelter. All those fac- 
must be conscientiously weighed by the person responsible 
for the attack against the military advantage to be gained.

The incidental clause even if carried out with the precautions 
prescribed under Article g, confirms and strengthens such an 
interpretation. Without it the provision might give the im
pression that these humanitarian rules envisage a priori extensive 
loss and destruction among the civilian population.

Does the reference to loss and destruction also concern the 
indirect effects of an attack on a military obj ective ? The question 
was raised in several instances in the Remarks and Suggestions 
on the 1955 Draft, in connection with the former Article 8.

The person responsible for the attack may reasonably be 
required to take account, in his estimate of loss and destruction, 
of the indirect effects which may normally be anticipated, 
inasmuch as they are liable to occur and are characteristic of 
the given circumstances. Such is the case, for example, where 
incendiary bombs are liable, on account of a very high wind, to 
set fire to dwellings in the neighbourhood. If, on the other hand, 
the said bombs result in an outbreak of fire in the surrounding 
area owing to the fact that the authorities of the territory under 
attack have left highly inflammable matter in the immediate vici
nity of the objective, such indirect effect could not be anticipated 
by the person responsible for the attack. The latter is justified 
in considering that the opposing side, in accordance with 
Article 9, has taken the necessary precautions to reduce the
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dangers, direct or indirect, to which the population is exposed 
as a result of the hostilities.

This question is of particular importance in the case of 
operations conducted against installations such as those referred 
to in Article 17, that is to say, those the destruction of which 
may have very dangerous indirect effects over a wide area. 
For that reason, Article 17 makes special reference to the 
rules of Articles 8 to 11, among which this obligation to consider 
all foreseeable effects of the attack upon the civilian population 
is of particular significance.

*

Paragraph 2 (b) follows logically from the preceding para
graph. It sets forth, in the form most generally accepted, the 
principle of due proportion in the laws of war.

The proper estimation of loss and destruction naturally 
depends upon the person responsible for the attack, but it can 
be required that such estimation should be normal and objective. 
The two factors involved— civilian loss and military advantage—  
must be appraised at their true value. The military advantage 
should not be arbitrarily overvalued; on the contrary, it must be 
weighed in the light of experience, which has often proved that 
the results obtained may be very much less than was antici
pated 1. As to the question of the civilian loss, in the event of 
any doubt as to its extent, the person responsible for the attack 
should always rate it as highly as possible, in accordance with the 
principle quoted during the meeting of the Experts (1956) : 
“  in dubio pro humanitate

It is, of course, difficult to give any definite rule for determin
ing when the civilian loss is out of proportion to the military

1 A  p articu larly  significant exam ple is th a t o f th e attacks made 
on French railw ay centres prior to  the A llied  landing in 1944. The 
H igher Com m and could have reasonably considered those attacks 
effective. B u t according to one of the conclusions of th e Am erican 
commissions w ho were given th e ta sk  of investigating th e results of 
the bom bardm ents " . . .  the pre-D D a y  atta ck s against th e French rail 
centres were not necessary and the 70,000 tons in volved  could have 
been devoted to  a ltern ative targets ” . (The Arm y A ir  Forces in  World
War I I ,  V ol. I l l ,  p. 160-161.)
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advantage. In appreciating the situation, however, it must be 
borne in mind that there is no question of equality, which would 
be more difficult to appreciate, but of the relation between two 
factors, one of which is obviously of much greater importance 
than the other.

Two examples may be given in this connection ; one, quoted 
during the meeting of the Experts (1956), was the fact that the 
bombing of a railway station dislocated the traffic for a few 
hours only— an insignificant military advantage— whereas tens 
of thousands of persons were killed in the vicinity of the railway 
station, the town being full of refugees.

The other example is that of troops entering a locality 
and being fired upon. Was it necessary, in order to deal with 
a few snipers, to bombard the entire locality ? On many occasions, 
the officers, acting in the spirit of Article 8 (b), refrained from 
doing so and had recourse instead to measures which were less 
dangerous to the civilian population.

Article 8, under (c).

whenever the circumstances allow, warn the civilian population 
in jeopardy, to enable it to take shelter.

In 1954, the Experts considered the question whether 
Article 26 of the Hague Regulations of 1907 (which stipulates 
that the attacking force is to warn the authorities before com
mencing a bombardment, except in cases of “ assault ” ) could 
still be applied in the case of air warfare. The Experts did not 
reach an agreement, as some were of the opinion that the rule 
was still valid, and others that it had fallen into abeyance.

The ICRC nevertheless thought it necessary to insert in 
the Draft Rules (1955), Article 7, the principle of giving warning, 
as its long standing and wide field of application required its 
inclusion in any code of rules for the protection of the civilian 
population 1.

1 During the last W orld  W ar, and the K orean  W ar, w arning was 
sometim es given  before aerial a ttacks, b u t in m ost cases th e warning 
was, it  is true, intended for the civilian  population of an occupied 
territory.
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In 1956, the opinions of the Experts were divided in regard 
to the former Article 7 (see Report, p. 32-34). Some of them 
pointed out that a stipulation of that nature would be liable to 
raise false hopes and, further, that warning given during the 
last conflict was, in many cases, intended to mislead the enemy. 
Others, however, were in favour of the rule being maintained. 
For the reasons mentioned above, the ICRC concurred with the 
latter opinion, and in accordance with one happy suggestion, 
included previous warning among the humanitarian obligations 
incumbent upon those responsible for attacks.

The purpose of the rule is brought up more clearly by the 
new wording ; the warning must be directed, not at the civilian 
population in general, but at those who are in jeopardy, that 
is to say, those who are liable to suffer from the effects of the 
attack. Further, the warning should enable that portion of the 
population to take shelter ; it should be given in good time, 
therefore, and be unmistakable.

In its present form, with the words whenever the circumstances 
allow, the scope of the rule is, naturally, limited. As has 
already been said, surprise attack is the military commander’s 
“  trump card ” , and, in many cases, circumstances do not 
permit the person ordering the attack to warn the population. 
Nevertheless this provision will have the effect of forcing 
the attacking side to examine the possibility of giving a warning 
and that is its main advantage.

The present code of rules in itself tends to reduce the number 
of cases where a warning will be necessary. B y means of the list 
of the categories of military objectives appended, it gives the 
civilian population an approximate idea of the places or objec
tives which are the most directly exposed to attack, and , in 
other clauses, it invites it to remain at a distance from them.

It stands to reason that this rule must in no case be used as 
a pretext for giving a warning which is not followed by an attack, 
with the intention of causing a panic among the civilian popu
lation. Such practice would have to be considered as an abuse 
and, in fact, as a form of warfare aimed at the civilian population.

8 4



A rt. 9. ·—■ Precautions to be taken in carrying out the attack. 

Paragraph 1.
All possible precautions shall be taken, both in the choice of 

the weapons and methods to be used, and in the carrying out of 
an attack, to ensure that no losses or damage are caused to the 
civilian population in the vicinity of the objective, or to its dwellings, 
or that such losses or damage are at least reduced to a minimum.

A resolution adopted in 1938 by the League of Nations 
required attacks from the air to be carried out “  in such a 
way that civilian populations in the neighbourhood are not 
bombed through negligence Similarly, the instructions to 
airmen in an annex to this document state that "  the attack 
must be made with reasonable care to avoid undue loss of civi
lian life in the vicinity of the target

A rule relating to this matter is already to be found in the 
1955 Draft Rules (former Article 8). The substance of the rule 
met with general approval, but it was thought that the criterion 
laid down, namely that any loss or damage caused to the civilian 
population should not be disproportionate to the military 
advantage anticipated, would, in many cases, be difficult to 
apply ; in particular, it was pointed out that, for the Red Cross, 
a military advantage, however considerable, could not justify 
extensive losses among the civilian population.

The ICRC was in full agreement with this view, and took 
it as a basis for the wording of the rule in the present Draft. 
The principle of due proportion between the military advantage 
to be gained and the harm caused has, as we have seen, been 
dealt with in Article 8 (b). Once the decision to attack has been 
taken, the effects must be limited, so far as possible, to the 
military objective itself, particularly in populated areas.

The military specialists among the Experts (1956) did, in 
fact, stress that modern weapons could, and should, be adapted 
to the object in view (see Report (1956) p. 19).

Paragraph 1, however, takes into account the difficulty of 
sometimes avoiding all losses among the civilian population;85



therefore it places the attacking side under the obligation to 
reduce such losses to a minimum. This last conception is, of 
course, relative, but it is difficult to be more precise. The com
mander responsible for the attack must endeavour to assess 
that minimum in the same way as would be done by impartial 
judges called upon to pass judgment on his action, and who 
would attach particular weight to such factors as the extent 
of the objective the effectiveness of the defence, the weather etc.

In any case, the basic principle of the provision : the avoi
dance of losses to the civilian population, requires that this 
conception of a minimum should be strictly interpreted ; an 
interpretation under which harm could be caused to the civilian 
population at a reasonable distance from the objective under 
attack should be definitely ruled out.

As was pointed out by the Experts (1956), (see Report 
(1956), p. 35), the precautions to be taken were obligatory, 
not only for the person carrying out the attack, but also for the 
person giving the order for it. The latter person should, as far 
as possible, decide on the weapons and methods to be employed, 
with the object of reducing to a minimum the harm suffered 
by the civilian population, and the person who carries out the 
attack should, in launching it, adopt those methods best cal
culated to avoid dangerous effects on the neighbouring popula
tion.

The civilian -population in the vicinity of the objective should, 
of course, be taken to mean the people relatively speaking 
nearest to the objective in question, since, under Article n ,  the 
civilian population should be removed from military obj ectives 
and threatened areas.

Hence, when there is little or no civilian life in the vicinity 
of the objective, which will usually be the case in areas where 
land operations are taking place, Article 9 will not go further 
than the Hague Regulations ; this will also be the case where 
objectives are at some distance from land operations, but situated 
in the open country (aerodromes, stores and dumps in forests, 
emplacements for firing rockets, etc.). In densely populated 
civilian areas, on the contrary, greater precautions would be
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necessary and there would appear to be grounds for applying 
to these precautions the special rule set out in Paragraph 2.

With regard to the term losses or damage, the commentary 
on Article 8 is also applicable, subject, however, to one important 
exception. The term no longer applies to the objective itself, 
the destruction of which, whatever its value, has been decided 
on, but only to civilian persons or dwellings situated outside 
the objective.

In several cases the Remarks and Suggestions on the Draft 
Rules (1955) proposed that reference should be made at that 
stage to the fact that respect should be paid in all circumstances 
to hospitals and other installations protected under the Fourth 
Geneva Convention. In view, however, of the new Article 5, 
which fully reserves the obligations prescribed by other huma
nitarian Conventions, the ICRC thought it preferable not to 
refer to the matter.

The ICRC is nevertheless of the opinion that, in the light 
of this new code, the respect due to hospitals and installations 
protected by the Geneva Conventions calls for special precau
tions to spare them during attacks on military objectives. Such 
precautions are, in fact, entirely justified in view of the vital 
assistance provided by those installations to the civilian popu
lation.

Article 9, paragraph 2.

In particular, in towns and other places with a large civilian 
population, which are not in the vicinity of military or naval 
operations, the attack shall be conducted with the greatest degree of 
precision. It must not cause losses or destruction beyond the 
immediate surroundings of the objective attacked.

In the absence of generally recognised standards or of 
jurisprudence, it is to be feared that the conception of minimum 
damage, set forth in Paragraph 1, may be too liberal. It would 
appear essential, moreover, specifically to stipulate the “ right
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to existence ”  of all towns and cities which was stressed by one 
of the Experts in 1954.

The rule has another distinctive feature, in that it applies 
solely to attacks which are not closely linked with military 
operations on land or at sea. In the case of attacks affecting 
towns in the actual theatre of operations, it is hardly possible 
to call for more stringent precautions than those required by 
the general rule in Paragraph 1 and by the principles of inter
national law.

The case of “ strategical ”  attacks on objectives in towns 
had been provided for in the Hague Air Warfare Rules (1923). 
These Rules prohibited such attacks when the objectives were 
so situated as to run the risk of involving the bombardment of 
the neighbouring civilian population. That prohibition has 
often seemed too harsh to military experts ; hence, apparently, 
the refusal of Governments to subscribe explicitly to this Rule. 
The ICRC has therefore put forward a slightly different solution, 
since experience has shown that preference must be given to 
a provision which may be less restrictive, but will work. The 
ICRC is of the opinion that this type of attack should be re
quired (1) to be as accurate as possible and (2) to confine the 
damage to civilian life within certain limits.

Precision in attack is the reverse of indiscriminate bombing, 
which in practice usually means target-area or carpet bombing. 
For the ICRC, as well as for a number of experts and writers, 
such methods of warfare are unacceptable, and the rule con
tained in Article 10 expressly confirms that point of view.

That approach appears to be in line with the views of mili
tary experts. The indiscriminate bombardment of urban areas 
or whole towns seems to be an expedient adopted pending the 
development of methods allowing of greater precision, or, 
above all, as a means of striking at the morale of the enemy 
population 1. And does not the constant effort to attain greater

1 See on this subject, the Royal A ir  Force ig 3 g -ig 4 5  b y  D . R i c h a r d  
and H. St. G. S a u n d e r s , London 1953, V ol. I, pp. 230/231, Vol. II, 
p. 118, V ol. I l l ,  pp. 383-384. See also th e w ork quoted above, The 
(U S A ) Arm y A ir  Forces in World War I I ,  esp ecially  pp. 591, 597 and 
603 of V ol. I, and pp. 58 and 638 of Vol. III .
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precision in bombing 1 bear out the idea that this requirement 
is in the real interests of the belligerents ?

As regards the limitation of losses and destruction, the 
1955 Draft Rules were based on an area within a radius of 
300 metres from the target. The authors of the Remarks and 
Suggestions on these Draft Rules as well as the Experts (1956) 
who devoted a good deal of care to the question (Report (1956), 
p. 36) had numerous reservations on this point.

The ICRC had, however, pointed out that what was involved 
was not simply a question of the order of magnitude “  On the 
surface ” , it said, “ what we are talking about is the number of 
metres. In reality, the point under discussion is whether a 
town can be razed to the ground simply because it contains a 
military objective.”

Nevertheless, the limit of 300 metres was thought insuffi
cient by many experts (who had perhaps taken it too literally). 
For its part, the ICRC thought particularly, in view of certain 
comments on the subject, that the 300 metres radius appeared 
to authorise over the whole area within these limits a measure 
of destruction which could, in reality, be still further reduced. 
The ICRC therefore preferred not to put a figure on the extent 
of the zone, and to be satisfied with the rule that losses and 
destruction should not be caused beyond the immediate sur
roundings (in French : “  les abords ” ) of the objective atta
cked. This conception is, it is true, only relative ; it should 
therefore be worked out as a function of the dimensions of the 
objective and other factors already mentioned in connection 
with Paragraph 1. That conception shows, in any case, that an 
attack on a single objective in a town behind the lines should 
not involve the destruction of a large part of the town ; if the 
effects of the attack are not strictly limited to the objective 
itself, they should definitely affect only the area in which the 
objective is situated. Numerous instances during the last

1 Striking exam ples of th e degree o f precision attained  b y  a trained 
crew when carrying ou t certain  atta ck s are given  in P. B r i c k h i l l ’s 
w ork The Bam  Busters (translated into French as Les briseurs de 
barrages, Paris 1954).
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World War prove that attacks within these limits both safe
guard the population, and satisfy the real interests of States 
in general.

Article g, paragraph 3.

The person responsible for carrying out the attack must abandon 
or break off the operation if he perceives that the conditions set 
forth above cannot be respected.

This stipulation is implicit in the preceding rules ; never
theless, it seemed advisable to formulate it explicitly in order 
to meet the wishes of the Experts (1956).

A rule of this kind, which did not appear in the 1955 Draft, 
seems to be generally accepted, both by the publicists 1 and in 
practice. The instructions to air forces, to which frequent 
reference has been made in these pages, state that “ if any 
doubt exists as to the possibility of accurate bombing, or if a 
large error would involve the risk of serious damage to a 
populated area, no attack should be made ” .

This rule does not apply to the commander ordering the 
attack, but only to the person who carries it out. He alone will 
be in a position to appreciate, at the time, whether circumstances 
will, or will not, make the attack permissible within the terms 
of the humanitarian provisions of Article 9. Thus, he may be 
led to deviate from orders. In that case, this rule would 
release him of his responsibility towards his superior officers.

A r t . 10. —  Target-area bombing.

It is forbidden to attack without distinction, as a single objective, 
an area including several military objectives at a distance from 
one another where elements of the civilian population, or dwellings, 
are situated in between the said military objectives.

In the 1955 Draft, the ICRC had included this provision 
as the second paragraph of the article concerning the precau
tions required in carrying out an attack. It was thought pre-

1 See S p a i g h t , A ir  Power and War Rights, 3rd E dition, p. 268.
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ferable, in the new version, to insert it as a separate clause, 
as it deals with a special aspect of the delivery of attacks.

Article 9 is, in fact, more particularly concerned with the 
effect of attacks on an individual military objective, whereas 
consideration should also be given to cases in which several 
military objectives are situated in one particular area. In such 
cases, there would be a far greater risk of the Parties to the 
conflict neglecting, or completely ignoring, the precautions 
which they should take as regards the civilian population.

The practice of target area bombing is not of recent incep
tion. It has been current practice for some time in land warfare 
— in order to capture a strong point the enemy positions are 
subjected to a heavy concentration of fire. In such cases, this 
practice is not contrary to the laws of war, since the military 
factor in the zone attacked is predominant, or even exclusive.

On the other hand, progress in methods of warfare makes it 
possible completely to destroy areas where military factors, far 
from being predominant, are, on the contrary, relatively un
important. This new and disturbing phenomenon is due at 
bottom to two factors : the possibility afforded by air warfare 
of engaging in hostilities over the whole of the enemy territory 
and the increase in the destructive power of weapons.

It was to combat the temptation to belligerents to exploit 
those two developments and to prevent target area bombing 
from being accepted as the regular practice, or even condoned, 
that the ICRC felt it desirable to insert the relevant rule in 
Article 10 and thus to lay emphasis on the prohibition of in
discriminate attacks.

The only amendments to this provision, the substance of 
which- met with general approval in the Remarks and Sugges
tions on the Draft Rules (1955), were on points of drafting.

The term dwellings which is also used in Paragraph 1, 
Article 9, should be understood in the more specific sense to 
be found in Article 6, paragraph 2.

Elements of the civilian population situated in between the 
said military objectives must be taken in the main as covering
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persons situated, in accordance with Article n ,  at a sufficient 
distance from those objectives. It is not possible, however, ta  
rule out the case of persons unable to leave positions which 
have suddenly become military objectives (for instance, as a 
result of an attack by airborne troops behind the enemy lines).

The above comments explain the general import of the 
conception of military objectives at a distance from one another. 
In this context, as in Article 9, it seemed necessary— in order 
that the rule might still be generally valid— not to give any 
actual figure for the distance separating military objectives 
thus attacked. The essential point is to realise that the objectives 
in question are not adjacent, but at a sufficient distance from 
one another for civilian life between them to be broadly speaking 
possible, and that the person responsible for the attack should 
work on that assumption.

While the rule in Article 10 is general in its scope, it should 
be observed that in the area of land operations, where the 
military element usually predominates, the belligerents are 
confronted as it were with a series of contiguous military 
obj ectives ; consequently the rule is hardly applicable. Moreover 
in places with a dense civilian population Article 9, paragraph 2 
would be decisive.

It follows therefore that the rule in Article 10 is particularly 
important in what might be described as areas with a sparse 
civilian population outside the zone where military operations 
are taking place.

A r t . 11. —  " Passive ”  precautions.

Paragraph 1.

The Parties to the conflict shall, so far as possible, take all 
necessary steps to protect the civilian population subject to their 
authority from the dangers to which they would be exposed in an 
attack— in particular by removing them from the vicinity of military 
objectives and from threatened areas. However, the rights conferred 
upon the population in the event of transfer or evacuation under 
Article 49 of the Fourth Geneva Convention of 12 August 1949 
are expressly reserved.
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Although the Experts experienced difficulty in 1954 in 
working out precise rules for the precautions to be taken by 
the attacking side, as expressed in Articles 8 and 9, they were 
unanimous in considering (see Summary 1954, p· 10) that 
provision should be made for “  passive ”  precautions, or, in 
other words, the practical steps taken by each Party to the 
conflict to protect its population from the consequences of 
attacks.

In making this recommendation, the Experts merely fell 
in with an idea which has always been followed in regulations 
for the protection of civilians. Under the Hague Regulations, 
the precautions which the attacking side must take in respect 
of certain buildings depend on the measures for marking them 
taken by the State responsible for the buildings in question. 
The same provision for the protection of installations is also 
to be found in the Geneva Conventions ; and the Hague Conven
tion of May 14, 1954, for the Protection of Cultural Property, 
makes a clear distinction between respect for cultural property 
(precautions to be taken by the attacking side) and the safe
guarding of cultural property (corresponding to the “ passive ”  
precautions).

The ICRC feels that it is also essential to include in the 
Draft Rules general provision for obliging Parties to the conflict 
to take “  passive ”  precautions. That obligation is, indeed, 
the inevitable and necessary counterpart of the measures and 
limitations which the attacking side is itself required to adopt. 
In the interest of the civilian population, it is essential that the 
efforts demanded of the attacking side to spare civilians should 
be met by the enemy with measures facilitating such efforts.

The rule under Article 11, by making what is described as 
“ civil defence ”  obligation, not only applies to the relations 
between States and their nationals ; it is also a valuable safe
guard for the inhabitants of occupied territories.

The text of the rule, which met with general approval in the 
Remarks and Suggestions on Draft Rules (1955), has been 
slightly amended in order to take certain observations into 
account.
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A reservation has been accepted by the addition of the 
words so far as -possible. Some Red Cross Societies had pointed 
out that the cost of adopting measures of protection to meet 
the large-scale modem methods of warfare would be beyond 
the means of certain States. It goes without saying that this 
reservation must be honestly interpreted, and that on no 
account could it justify, especially in an occupied country, the 
deliberate evasion on the part of the authorities concerned of 
their duties as regards civil defence.

The Remarks and Suggestions on Draft Rules (1955), and 
the Experts (1956), were not in favour of entering in detail 
into the practical steps which should be taken by the States 
concerned. The only surviving provision is the recommendation 
to keep the population away from the vicinity of military objec
tives (which implies, of course, that it should be removed to 
a sufficient distance), which constitutes a normal counterpart 
of the obligation laid upon the attacking side, under Article 9, 
to limit the effects to the vicinity of the objective attacked. 
In regard to civilians whose duties compel them to remain in 
proximity to, or even within, the threatened areas, the State 
in question should endeavour to ensure their safety by other 
measures such as shelters, prior warning, etc.

Several Red Cross Societies requested that special mention 
should be made of civil defence bodies. This request has been 
complied with in the present Draft in Article 12.

It had been rightly pointed out that the obligation to remove 
the civilian population might be used as a pretext for transfers 
of population, which would be contrary to the provisions of the 
Fourth Geneva Convention of 1949. In accordance therefore, 
with a suggestion made by the Red Cross Experts (1956) (see 
Report (1956), p. 38), the rights conferred under Article 49 
of that Convention (which prohibits forced transfers and depor
tations and applies very strict safeguards to evacuations by the 
Occupying Power) have been expressly reserved under Article 11.

Article 11, paragraph 2.

Similarly, the Parties to the conflict shall, so far as possible, 
avoid the permanent presence of armed forces, military material,
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mobile military establishments or installations, in towns or other 
places with a large civilian population.

In organising passive precautionary methods it is essential 
to separate as far as possible what is military from what is 
civilian. Paragraph i  indicates one of the methods which may 
be used to that end when the military element cannot be re
moved. Paragraph 2 sets forth the opposite method for case 
where it is possible to apply it. The favourable reception given 
to this provision in the Remarks and Suggestions on Draft 
Rules (1955) proves that it meets a real need.

Paragraph 2 is merely a recommendation. The ICRC is 
quite aware that areas may become indispensable strong points 
for armed forces. However, the term towns or other places with 
a large civilian population shows clearly that the provision 
applies in the main to centres outside the area of operations. 
If it is desired to reaffirm the principle of the “ right of existence ” 
of towns, belligerents can also be required in the interests of 
these towns to endeavour not to leave military or militarised 
installations in the area or troops who could easily be placed 
or stationed elsewhere.

There is no question, of course, of preventing the passage 
of any troops or military elements through towns behind the 
lines, but their permanent presence must be ruled out. In this 
connection, the term “ mobile military establishments ” must 
be interpreted very widely and should be regarded as covering 
industries which are important to the war effort and which 
could be placed elsewhere.

The full significance of the recommendation is felt when it 
is taken in conjunction with Article 9. The essential corollary 
of paragraph 2 of that article in particular, which applies 
solely to “  strategical ”  attacks, is that the Parties to the 
conflict should not leave in towns military installations of major 
importance, i.e. airfields, military scientific research establish
ments or munitions depots. The non-observance of the rule 
would entail a grave responsibility for the parties concerned in 
the event of attacks against those objectives causing extensive 
losses to the civilian population.
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Finally, the rule contained in paragraph 2 should, in the 
same way as the rule under paragraph i ,  give general protection 
to the civilian population, whoever the responsible authorities 
may be.

A rt. 12. —  Civil Defence bodies.

Paragraph i .

The Parties to the conflict shall facilitate the work of the civilian 
bodies exclusively engaged in protecting and assisting the civilian 
population in case of attack.

In the Remarks and Suggestions on Draft Rules (1955), 
several National Red Cross Societies suggested that the Draft 
Rules should contain a provision relating to civil defence bodies ; 
reference was, in fact, made to the latter in the former Article 12 
concerning “ open towns The question was carefully studied 
by the Experts (1956), (see Report, p. 23 and 38).

Some of them pointed out the vital role of civil defence 
services, in which several National Red Cross Societies play an 
important part. They observed that the Fourth Geneva Conven
tion (Articles 20 and 63) could only apply indirectly to civil 
defence bodies, and stressed the need for any humanitarian 
code put forward by the Red Cross to afford full facilities to 
the personnel lending their aid to persons protected by these 
provisions.

When inserting a clause on these lines in the Draft Rules, 
however, the ICRC confined itself to making a stipulation of 
a very general nature and of a strictly limited scope.

In the first place, it was proposed that Article 12 should only 
apply to organisations who are really engaged in providing 
assistance. The organisations concerned include civilian bodies, 
i.e. those which are not in any way connected with the army 
and— this is an essential point— whose members will in no 
case be called upon to take part in hostilities, even against 
enemy parachutists.
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The activity of the bodies covered by Article 12 should be 
restricted to safeguarding the civilian population. It should 
not, therefore, be employed for the protection of establishments 
or industries of military significance. These bodies can not 
only take action during or after an attack, but they can also 
take preventive measures (such as warning and evacuating the 
population, forming first aid teams and training the population).

Viewed in this light, civil defence takes its place in the 
framework of humanitarian action. No doubt, it also to some 
extent serves the cause of national defence, but its position is 
the same, in that respect, as that of the medical services of 
the armed forces which, it could be contended also help to 
maintain the military potential of the Parties to the conflict. 
For the Red Cross the work of organisations and their staffs 
whose purpose is to assist persons who should be spared the 
consequences of hostilities will always rank as humanitarian.

In the second place, this rule does not confer special im
munity on the bodies in question. These enjoy the protection 
conferred upon the civilian population in general by the pre
ceding rules and by Article 6 in particular.

Some Experts pointed out that the staff of those organisa
tions would, on account of their duties, run a greater risk than 
other members of the civilian population of being mistaken for 
members of the armed forces, and that it would therefore be 
to their advantage to enjoy special immunity. The granting 
of such immunity would, however, raise complicated and delicate 
problems which are dealt with in the pages that follow. In 
consequence, the ICRC thought it advisable not to go beyond 
the general rule in paragraph 1, while reserving the possibility, 
in paragraph 2, of granting special immunity to civil defence 
personnel.

The clause therefore merely requests States to facilitate the 
work of the bodies in question ; their activity should obviously 
not be hampered and, in addition, all steps should be taken, 
not only during but also before the attack, to ensure that this 
activity will be effective. It will be seen that this provision 
is linked with the rules in Article 11 ; it is addressed more 
particularly to the authorities responsible for the civilian
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population rather than the enemy, and it is of special importance 
in the case of occupied territories.

Many countries already comply with this prescription. 
Others, however, have not yet taken any civil defence measures. 
In such cases Article 12 provides valuable support for organisa
tions, in particular the Red Cross Societies, qualified to deal 
with civil defence.

Moreover, in several countries, civil defence is organised 
on military or para-military lines. Every country is of course 
free to adopt a civil defence scheme based on its needs and 
resources. Nevertheless, as emphasised by the Experts (1956), 
Article 12 should induce those countries, when organising their 
civil defence services, to make a clearer distinction, between 
those which are of a military nature or concerned with the 
protection of its war potential, and those which fulfil the condi
tions set forth in Article 12. Only the latter services’ activity 
will be recognised, or even in some cases, facilitated, by the 
enemy.

It is therefore imperative in the interests of the popula
tion that the national civil defence service should be organised 
in such a manner as to fulfil those conditions in part, if not 
entirely, and thus to be in a position to carry out its work 
regardless of the hazards of war. If we consider the trouble and 
the cost incurred in setting up even a sketchy civil defence 
scheme, is it not to the advantage of Governments too to 
see that such services are organised in such a way as to comply 
with Article 12 ?

Article 12, paragraph 2.

They can agree to confer special immunity upon the personnel 
of those bodies, their equipment and installations by means of a 
special emblem.

The conferring of immunity upon civil defence bodies would 
probably facilitate their good work, and would be in line with
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certain solutions adopted in the latest humanitarian regu
lations l .

Nevertheless, in the case of civil defence bodies, the granting 
of immunity involves considerable difficulties. This is due to 
the fact that the structure, nature and work of those organisa
tions varies from one country to another, and that their activities 
is sometimes not restricted to purely humanitarian ends.

Moreover, special immunity can only work if the persons 
and installations enjoying it wear a special emblem, to enable 
the enemy to identify and spare them. The question then arises, 
not only of the choice of the protective emblem, but also of 
ways of controlling its use and the sanctions applicable in the 
event of its abuse.

During the meeting of the Advisory Working Party in May 
1956, it was pointed out that under Article 20 of the Fourth 
Geneva Convention, the Red Cross emblem was strictly reserved 
for the personnel of civilian hospitals. In some countries, the 
medical services of the civil defence body are on the same footing 
as that personnel and are thus under the protection of the 
Geneva emblem. But this is not always so, and, in any case, 
the protection of the emblem could not be extended to cover 
other services of the civil defence bodies, such as technical 
and social services, etc. It would therefore be necessary to make 
arrangements for the adoption of an emblem other than that of 
the Red Cross for the protection of the personnel and installations 
in question.

The ICRC did not think if desirable to settle these questions 
in the present Draft Rules. Paragraph 2 is merely intended to 
afford some guidance and to provide a basis for further develop
ments of the law in this matter.

1 This is so in the case of the personnel of civilian  hospitals, under 
the F ourth  G eneva Convention, or of the guards em ployed on the 
protection of m onum ents, under the H ague Convention for the P ro 
tection of Cultural P ro p erty  (1954). In addition  to  th e general pro
tection conferred upon them  as civilian  persons these personnel or 
guards en joy special im m unity on accoun t of the duties th e y  perform.
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A r t . 13. —  Intentional exposure to danger.

Parties to the conflict are prohibited from placing or keeping 
members of the civilian population subject to their authority in or 
near military objectives, with the idea of inducing the enemy to 
refrain from attacking those objectives.

In the Draft Rules (1955) this rule was inserted in the article 
relating to passive precautions (Article 9, paragraph 3). In 
fact however, it applies to a particular situation which warranted 
separate treatment, all the more so as any failure to comply 
with this rule would, ipso facto, constitute a serious infringement.

This article is merely the application to the question of the 
general protection of the civilian population of a principle which 
is already embodied in the humanitarian Conventions on war 
victims (Article 23, paragraph 1 of the Geneva Convention of 
1949 regarding the treatment of prisoners of war).

T h is  p ro v is io n  m et w ith  gen eral a p p ro v al in the R e m a rk s  
a n d  S u gg e stio n s  on D ra ft  R u le s  (1955). I t  has therefore b e e n  
reta in ed , s u b je c t  to  a  few  s lig h t fo rm a l am endm ents.

In particular, the previous wording of the rule might (in 
view of the term “ protected from attack ” ) give the impression 
that the presence of civilians within or in the vicinity of a 
military objective would necessarily confer general immunity 
thereon. The new wording makes it clearer that under the rules 
of the Draft, the presence of civilians does not prevent the Parties 
to the conflict from attacking the objective, but invites them 
to take greater precautions which may, in certain cases (Article 8, 
sub-paragraph (b)), lead them to refrain from attacking.
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Chapter IV. — Weapons with Uncontrollable Effects

A r t . 14. —  Prohibited methods of warfare.

Paragraph 1.
Without prejudice to the present or future prohibition of certain 

specific weapons, the use is prohibited of weapons whose harmful 
effects— resulting in particular from the dissemination of incendiary, 
chemical, bacteriological, radioactive or other agents— could spread 
to an unforeseen degree or escape, either in space or in time, from 
the control of those who employ them, thus endangering the civilian 
population.

Article 9 provides that the belligerents must take precautions 
to ensure that their attacks on military objectives do not injure 
the population in the vicinity. The actual wording of the 
article shows that the rule applies both to the weapons employed 
and to the manner in which the attack is carried out. It might 
therefore be considered that the question of the lawful or unlaw
ful nature of weapons has already been settled.

It nevertheless appeared necessary to have a special pro
vision dealing with the subject. For Article 9 is really concerned 
with the use of weapons whose effects can, generally speaking, 
be controlled ; its object is to prevent a force which attacks a 
military objective from using weapons whose “ controllable ” 
effects are obviously out of proportion to the end to be achieved. 
But is is possible to conceive of an attack on a military objective 
carried out with weapons which perhaps strike home but whose 
dangerous effects would be much greater than expected by the 
attacking force and which would injure civilians either far 
beyond the objective or long after the attack. It is with this 
point in particular that Article 14 must deal if it is to take 
account of the relatively recent and rapid development of arma
ments 1.

1 In this connection, we m ay recall th e words of the H onorary Chair
man of the IC R C , Mr. M ax H uber : “  A ll th rough  h istory, or for most 
of it, the weapons used b y  men in their fratricid al struggles could only 
kill one man at a blow, or a t m ost a handful of men. It  was not till the 
X I X th  cen tury  th a t th e ad ven t of shrapnel m arked the introduction
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In  ad d itio n , sin ce h o stilities  m a y  n ow  e x te n d  o ver a co n 
sid erab le  area, th e  use of w eap on s c o n tra ry  to  th e  law s o f 
h u m a n ity  m a y  som etim es b eco m e m ore dan gerous for th e  
c iv ilia n  p o p u la tio n  th a n  fo r  th e  c o m b a ta n ts . F o r  if  p re ca u tio n a ry  
m easu res are ta k e n  aga in st th e  effects of th ese devices, it  is  
p ro b a b le  th a t  th e  first p eop le  to  b en efit from  th em  w ill be th e  
c o m b a ta n ts , w h ereas c iv ilia n s  ru n  th e  risk  of fin ding th e m 
selv es c o m p le te ly  w ith o u t p ro te ctio n  aga in st these w eapons.

M oreover, in  v ie w  of th e  w o rd in g  of th e O slo reso lu tio n  
v o te d  b y  a ll R e d  C ross S o cie ties, th e  te x t  of w hich  is rep rod u ced  
a b o v e  l , th e  D r a ft  R u le s  sh o u ld  p a y  sp ecial a tten tio n  to th e  
p ro te ctio n  of th e  c iv ilia n  p o p u la tio n  again st the dangers o f 
a to m ic , ch em ical an d  b a cte r io lo g ic a l w arfare.

In  order to  m eet th e  con cern  o f th e  national Societies th e  
IC R C  h ad , in  th e  D r a ft  R u le s  (1955), adopted alm ost te x t u a l ly  
th e  p ro h ib itio n  c o n ta in e d  in  th e  1925 G en eva P rotocol, an d  h a d  
stressed  th e  fa c t  th a t  th e  d issem in atio n  of rad ioactive  e lem en ts  
w as  c o v e re d  b y  th a t  P r o t o c o l2.

T h e  IC R C  h as since go n e  in to  th e question  even  m ore 
th o ro u g h ly  an d  h as been  in d u ce d  b y  th e R em ark s an d  S u gges
tio n s on th e  D ra ft  R u les  (1955) to  m ak e a s ligh t m od ification  
in  th e  fo rm er A rtic le  10 d ea lin g  w ith  w eapon s w hose e ffects 
are  u n co n tro llab le . In  p a rtic u la r , it  w as decided n ot to  lin k  
it  so c lo se ly  to  th e  G e n e v a  P ro to co l. T h a t  te x t , a lth o u gh  
o ften  rega rd ed  as an  exp ressio n  of cu sto m ary  law , has u n -

of a w eapon actin g b y  dispersal. Gas and bacteriological techniques 
have resulted in an even greater extension of the destructive effects o f 
weapons in  space and tim e, w hich  m ay, from  now on, w ith nuclear 
weapons, assum e incalculable and unforeseeable proportions, the effects 
being fe lt even after the term ination  of hostilities. Those who now seek 
to  foreseeand codify  the conditions of w arfare are a t th e parting of th e 
w ays. Their conscience is called on to deal w ith  a grave problem .”  
Op. cit., p. 46, Revue Internationale de la Croix-Rouge, J u ly  1955, p. 432.

1 See above, p. 23.
2 The E xp erts  (1954) paid a great deal of atten tion  to the question 

of rad ioactive w arfare, th a t is, w arfare in w hich rad io a ctiv ity  becom es 
th e m ain means of injuring the enem y. A  num ber of the E xp erts  were 
of the opinion th at, precisely because of its broad phrasing, the G eneva 
P rotocol should also apply  to  rad io a ctiv ity , w hich is a form  of p o i
soning (E xp erts’ Opinions (1954). P· 3)·
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fortunately not yet been universally ratified. Moreover, it 
provides for the total prohibition of certain weapons, which 
therefore also applies to engagements between armed forces only, 
which is a question falling essentially within the purview of 
governments. All the same, the Red Cross can not remain 
indifferent to the choice of weapons used in the actual fighting. 
It cannot forget that weapons may cause unnecessary suffering to 
military personnel as well, and in particular to the wounded, 
and this brings the matter within the scope of the Geneva 
Conventions. Was not the ICRC one of the first to protest 
at the use of gas in the first World War ?

Be that as it may, in the light of all the views submitted 
the ICRC thought it wise to keep to the fundamental premise 
of all the Draft Rules, which is that the civilian population 
must be protected. It follows that the question of whether the 
acts of warfare or the weapons employed are permissible or not 
should be determined by the danger to which they expose the 
population.

The ICRC has thus limited the scope of the provisions as 
regards the categories of persons covered but brought it more 
into line with the aims of the Draft Rules. Moreover, by the 
use of the words Without prejudice to the present... prohibition of 
specific weapons, the ICRC has been at pains to emphasise 
that the rule in Article 14 in no way weakens the general ban 
on the employment of certain weapons as instruments of 
warfare.

Accordingly, the new wording no longer tries to list a certain 
number of means of causing harm which are particularly dange
rous to the civilian population but to deduce from them their 
common and general characteristic, i.e., their uncontrollable 
effects, which, as a matter of fact, had already been mentioned 
in an incidental sentence in the former version.

As the ICRC has often pointed out, the draft Rules should 
concern themselves not so much with this or that specific device 
but with the use of weapons and their effects contrary to the 
principles of humanity. For a weapon, per se, may undergo 
substantial technical modifications, and even an ordinary
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missile may be directed against civilians. It is preferable, 
therefore, to adhere to a permanent criterion in the Draft 
Rules and to avoid overtechnical definitions which might leave 
other indiscriminate weapons outside the scope of the rules or 
which would have to be brought up to date every time a new 
scientific discovery was made.

B y adopting this very course, the Draft Rules express in a 
standardized form an idea dear to the Red Cross world and 
contained in a number of resolutions of its international Con
ference, which, it will be recalled, has already denounced more 
than once the use of “ blind ” weapons.

This striking expression has two aspects. In the first place, 
it applies to weapons with clearly defined effects but which are 
used blindly, that is to say, without distinguishing between 
what may be attacked and what ought to be respected. Secondly, 
it applies to those weapons which, by virtue of their unforeseeable 
and uncontrollable effects, also make it impossible to observe 
such a distinction 1. It is precisely this last aspect of the question 
that is reflected in Article 14 and which is repeated in the actual 
title of the chapter 2.

Certain terms need special definition. The effects of weapons 
refers to the use of one weapon in each particular case. Certain 
weapons, such as bacteriological devices, always seem to involve 
uncontrollable consequences. Others, on the contrary, such as 
incendiary weapons, are sometimes limited in their effects e.g. 
the flamethrower or napalm when used against a tank, but 
sometimes have uncontrollable consequences as in the case of 
certain bombs scattering inflammable material over a conside
rable distance. Other weapons may or may not have effects 
which are prohibited, depending on the place where they are 
used (e.g. in a desert, on the ocean or in densely populated 
territories).

1 A  m ilitary  E xp ert has pointed out the a d van tage of th is expression 
over the words “  weapon of mass destruction ”  which appears to  cover 
on ly  th e la tter  aspect. (See S l o u t z k y , op. cit., A nnex V).

2 I t  has been observed, quite rightly, th a t the form er title  “  weapons 
co n trary  to the ’¡laws of hum anity ”  could prop erly  be applied to all 
weapons.
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B y harmful effects is meant the harm caused by the weapon 
itself, by its constituent elements or by its primary or secondary 
products or effects, but not its indirect effects. In the case of 
bacteriological warfare, for example, the harmful element 
multiplies and is spread by contagion, but it is still a matter of 
the initial harmful principle.

There is no reference to “  unforeseeable harmful effects ” , 
for it could be argued that the weapons covered by Article 14 
produce effects which are not at all unexpected by the people 
using them. What is unforeseeable, or, at least, uncontrollable, 
is the extent of the harmful effects.

The Rules, as we pointed out in connection with Article 9, 
are based on the idea that the strength of a military action 
should be in proportion to the object it proposes to achieve. 
In order to respect the persons and the property protected by 
the law, it must be possible to determine beforehand the scope 
of the weapons being used.

This is what is brought out by the phrase escape, either in 
space or in time, from the control of those who employ them. The 
term “ control ”  is used here in the current English sense 
which has made its way into other languages. Thus, it is used in 
this sense in the French and Spanish versions of this very 
provision. In this acceptation of the word, control means the 
mastery or power of someone over something. Moreover, it 
has a figurative sense in this passage, for the point at issue is 
not the actual mastery of the harmful consequences once they 
have made themselves fe lt ; if that were so an ordinary shell 
would fall within the scope of the provision. The “  control ” 
that is meant here is the ability of the person using the weapon to 
determine in advance with precision the extent of its harmful effects 
in space and time.

Finally, the words thus endangering the civilian population 
express the additional condition to be fulfilled by a weapon 
with uncontrollable consequences if it is to come within the 
scope of Article 14. These words, however, in no way imply 
that the article applies to these weapons only when they are 
used against places inhabited by the civilian population. It
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applies equally to weapons employed in the combat zone and 
only against armed forces but capable, on account of the scope 
of their harmful effects, of endangering even the population at 
a considerable distance from the theatre of military operations.

In conferring a general character on that rule, the ICRC 
could have abstained from giving examples of the kind of 
harmful action to be prohibited. Some instances have in fact 
been given in order to make the meaning of the rule clear. 
These examples, however, as is specifically emphasised by the 
words in particular and or other agents attached to them are 
merely intended to afford guidance and it goes without saying 
that the provision is equally applicable to other weapons with 
uncontrollable consequences such as poison, a weapon prohibited 
by the Hague Regulations, but which is not listed in the present 
article.

The inclusion of bacteriological and chemical techniques in 
this list does not call for any lengthy comments. Chemical 
must naturally be regarded as meaning asphyxiating gases and 
other toxic substances which are dangerous for man. It will be 
observed that, even for those countries not bound by the Geneva 
Protocol, perhaps because of certain interpretations of the 
word “ gas ” , the rule which we are commenting on would 
nevertheless represent a salutary restriction, from the point 
of view of the civilian population, of such techniques of warfare.

The word incendiary deserves a more detailed explanation. 
The Draft Rules (1955) made no allusion to that weapon, their 
authors having worked on the premise that the terrible damage 
to the civilian population by incendiary bombs was mainly due 
to their indiscriminate use which, as it is, is contrary to Article 9 
and 10. But, in view of a number of remarks and in the light of 
the opinions of several Experts (1956) (Report (1956), p. 47), 
the ICRC thought it desirable to mention incendiary agents in 
the list of examples in Article 14 and thereby to include in that 
article those incendiary weapons, which, by their nature or 
in certain circumstances, would constitute devices with un
controllable effects.

As regards the dissemination of radiactive agents, most
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of the Experts (1956) were of the same opinion as their 1954 
colleagues and, although differing as to the prohibition of 
atomic weapons, they stressed the dangers of radioactive 
warfare (Report (1956), p. 40) whether as a result of radio
activity employed by itself or of radioactive contamination 
produced by nuclear weapons l.

Since the ICRC is led to mention nuclear weapons more 
particularly in connection with the provision discussed in these 
pages, it may not be amiss, at this point, to add certain parti
culars as regards its attitude to this extremely important 
problem, especially in order to deal with some of the questions 
which have rightly been causing concern to the Red Cross 
Societies.

A number of them, in their Remarks and Suggestions on the 
Draft Rules (1955), suggested, for reasons which have been 
carefully considered by the ICRC, that the rules should include 
an explicit and complete prohibition of nuclear weapons. In 
particular, they made the point that the insertion of such a 
provision would be in line with the resolutions adopted by the 
Red Cross, that complete prohibition was necessary if the popula
tion were to be effectively protected and that the Red Cross 
should blaze the trail for Governments by so doing. As against 
this, other Societies and other Experts mainly raised the 
objection that the question of nuclear weapons had already been 
submitted to the United Nations and that the Draft Rules 
should therefore avoid tackling it. Moreover, by proclaiming a 
complete prohibition, the ICRC would run the risk of adversely 
affecting discussions within that organisation (Report (1956), 
pp. 40 et sqq.).

1 A s is stated  b y  an a u th o rita tive  publication, The Effects of Atomic 
Weapons (Los A lam os Scientific L ab orato ry, 1950, p. 287), “  the atom ic 
bom b m ay be described as an indirect weapon of radioactive warfare, 
for its  m ain purpose is to  cause ph ysical destruction, the radioactive 
contam in ation  being a secon dary consideration
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The fact that a problem possessing a definitely humanitarian 
aspect has been raised in other quarters can in no way prevent 
the ICRC or the Red Cross from concerning themselves with 
it, especially in a sphere in which they have long been interested. 
On the other hand, they must deal with it from the point of 
view of the Red Cross and with what has always been their 
primary consideration in mind, i.e. the need to protect the 
victims of war and, in this particular case, the civilian population.

The reasons referred to above which prompted the ICRC 
not to link the Draft Rules too closely to the Geneva Protocol 
apply, with even greater force, to the complete banning of 
atomic weapons. The ICRC therefore decided that the very 
nature of the Draft Rules did not allow of the introduction of 
a new rule imposing an absolute ban on nuclear weapons. In 
addition, it has been seen that, in its desire to preserve the 
general nature of the rule in Article 14, the ICRC considered it 
preferable not to insert a special provision covering these 
weapons in addition to the reference in the list of instances. 
But it can easily be seen that the application of Article 14 and 
also of the rules as a whole would in practice rule out the use of 
nuclear weapons in the manner which all can remember.

Does such a conception imply that the ICRC does not regard 
the question of nuclear weapons as of cardinal importance ? 
Quite the contrary. Was not the ICRC one of the first to be 
concerned about this matter ? It is not even necessary at this 
point to recall at length the Circular Letter sent to all Red 
Cross Societies on 5 September 1945 and the appeal regarding 
atomic or non-directed missiles dated 5 April 1950, in which 
the ICRC expressed its anxiety on that score.

Whatever the reasons, the only use made of atomic weapons 
in wartime was against two towns (even if the bombing on 
these occasions was not more deadly in itself, discounting the 
surprise factor, than certain earlier bombings). These raids 
alone justified the ICRC in wondering whether it was possible 
in using such weapons to distinguish between combatants and non- 
combatants, an essential Red Cross principle. They gave the
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ICRC grounds for calling upon states to do everything possible 
to reach agreement on the prohibition of these weapons.

Since these appeals, there have been considerable develop
ments which are bound to continue, so that the idea of nuclear 
weapons seems to embrace a very complex set of realities.

On the one hand, the ICRC has noted with concern the 
creation of, and experiments with, more and more powerful 
nuclear weapons. Their dangerous effects would be on such a 
scale, whether direct or indirect (radioactive contamination), 
that their use appears to be a priori contrary to the rules of 
humanity in general, and to the essential principles of the Red 
Cross in particular ; their use would, in any case, be prohibited 
by the fundamental rules of the present Draft. Moreover, even 
the States concerned are at pains to emphasise that they will 
only use these missiles if the enemy does so first .. The clear 
implication is that they consider the use of these weapons 
contrary to the principles and rules mentioned above.

On the other hand, if certain statements and publications 
are to be believed, there is a tendency to develop nuclear wea
pons of less and less potency which would be equivalent, as 
regards their effects, to a heavy bombardment by “ conven
tional ”  projectiles. When they explode at a sufficient height 
from the ground, their radioactive effects are believed to be 
almost instantaneous, and are in practice indistinguishable 
from their other harmful effects. Several of the Experts (1956) 
confirmed this point and the press has recently given prominence 
to the efforts of certain Powers to impose strict limits on the 
radioactivity of nuclear weapons.

Is it permissible, under these circumstances, to envisage 
the emergence of nuclear weapons which could be used in such 
a way as to satisfy the requirements of humaneness— especially 
those laid down in the present Draft and in the Geneva Conven
tions ? In particular, is it possible to reduce their radioactive



effects to a point where the danger is really very slight and thus 
no longer comes within the provisions of Article 14, and to 
limit the distance at which their other effects are felt sufficiently 
to ensure that the stipulations of Article 9 or the provisions of 
the Geneva Conventions, particularly those protecting hospitals, 
are fully respected ? In short, could nuclear weapons then be 
classed as selective weapons whose dangerous effects would 
always be limited and controllable even it they were used in 
large numbers ?

To put this question in its proper perspective, we must 
think not only of the tragic cases of Hiroshima and Nagasaki 
(for that would mean raising the whole question of the bombing 
of towns from the air) but also of the use of such weapons on 
isolated or very large purely military targets— ships or military 
airfields for example.

It is not for the ICRC to give a reply on this essentially 
technical point, but for Governments. For the moment, the 
ICRC must confine itself to noting that opinions differ.

*

At all events, even if the Red Cross is not called upon to 
reply, it must, on the other hand, on the assumption that a 
reply can actually be given, raise three questions which are 
causing it concern.

(1) Experience shows that, if recourse is once had to 
“  reprisals ” , belligerents tend to take measures which become 
more and more violent. When such measures include the possible 
use of thermo-nuclear bombs, is there not every reason to pro
hibit, over and above recourse to war itself, anything which 
might set such a disastrous process in motion, that is, any means 
of combat (method or weapon) which, by its nature, appears 
a priori to be incapable of distinguishing between combatants 
and non-combatants ?

(2) What is the position with regard to the long-term 
genetic effects not only of residual but also of the initial radio
activity of nuclear weapons ? Although scientists differ as
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regards this problem— since the observations made on the 
Hiroshima and Nagasaki survivors and their offspring do not 
yet allow of any final conclusion— the international exchanges 
of views at Geneva in the summer of 1955, which were attended 
by representatives of the ICRC, have confirmed the existence of 
profound uneasiness among scientists throughout the world on 
this score.

If the radioactivity of nuclear weapons— even when strictly 
limited in time or space and only affecting purely military 
elements— should have consequences which are dangerous for 
future generations, such weapons would then come within the 
category of devices whose effects are uncontrollable and indis
criminate and the Red Cross should be the first to draw attention 
to this danger. The ICRC is therefore following this question 
particularly closely.

(3) Finally, the possibility of nuclear weapons being 
employed is an incentive to experiments which may themselves, 
even in peacetime, present certain dangers. The ICRC cannot 
simply ignore such experiments. The dangers which arise from 
them are not only physical but also and above all moral. The 
repetition of atomic experiments accustoms mankind to the 
idea that the next war will necessarily be total and on a vast 
scale.

These three queries are sufficiently menacing for the ICRC 
to confirm its earlier appeal and associate itself with all those 
urging the Governments concerned to reach agreement on the 
prohibition of these weapons and to abandon atomic experi
ments. For that reason, in the hope that Governments find a 
solution to this problem, the ICRC has expressly reserved, in 
Article 14, any agreement forbidding all use of nuclear weapons 
by the words Without ■ prejudice to... future prohibition of certain 
specific weapons.

*

But the ICRC cannot rest content with this attitude, which 
is that of any man of good will. Agreement on these prohibitions 
has become a highly political question, that it to say, it has,
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for several years, been the subject of negotiations within the 
appropriate organisations between the Governments most 
directly concerned. Furthermore, it is closely linked with the 
complicated question of disarmament and the effective super
vision thereof. The Red Cross cannot but be conscious that in 
regard to these matters divergencies— which, it is to be greatly 
hoped, will be smoothed out— still exist between Governments 
speaking in the name of their peoples, and that the agreement 
desired may therefore take time.

It a conflict were unfortunately to break out before complete 
agreement was reached on the express prohibition of nuclear 
weapons, would the lack of such agreement result in total 
licence, in a widespread recourse to these weapons ? It goes 
without saying that the Red Cross cannot admit such a possi
bility and it is here that it must make its voice heard and try 
to make a useful contribution.

Pending the realisation of such an agreement between the 
nations, which it desires with all its heart, the Red Cross must 
put forward its minimum demands, which are that, in the event 
of a future conflict, no resort must ever be had to nuclear 
weapons, unless it is possible strictly to observe the humanitarian 
rules which the Red Cross has always upheld.

That is precisely the point made in the rule in Article 14 
and, in general terms, in the main rules in the present Draft, 
which must on this point voice the general feeling of all those who 
are attached to the ideals of the Red Cross and facilitate research 
for universally acceptable solutions. And there is reason to 
think that a large measure of agreement has already been 
achieved as regards the minimum requirements formulated 
above.

Article 14, paragraph 2.

This prohibition also applies to delayed-action weapons, 
the dangerous effects of which are liable to be felt by the civilian 
population.

The ICRC had consulted the Experts (1954) on the ques
tion of those delayed-action weapons as devices c alculated
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to  cau se u n n ecessary  in ju ry  an d  ce rta in  of these E x p e r ts  h ad  
exp ressed  th e v ie w  th a t  th e  m ilita r y  v a lu e  of th ese w eap on s 
w as d o u b tfu l and th a t it m ig h t p erh ap s be possible to  reach  
agreem en t on th e ir  p ro h ib itio n  (E x p e rts ’ O pinions 1954,
p. 6).

On going into the subject in greater detail, the ICRC was 
led to consider three cases of so-called “ delayed-action ” 
weapons. The first was that of submarine mines, the use of 
which is partly governed by the V U Ith Hague Convention 
of 1907. Then there are the mines used by armies during land 
operations and the explosive devices dropped from aircraft 
which only explode after a given lapse of time.

T h e question  of su b m arin e  an d  lan d  m ines is d ea lt w ith  in 
A rtic le  15 . T h a t  p ro vis io n  refers to  d ev ices  w hose a ctio n  occurs 
as a  resu lt o f co n ta ct, in the w id est sense, w ith  an o u tsid e  agen t 
w ho is assum ed to  be th e a d v e rsa ry . The provision under 
discussion covers only those weapons whose delayed action is 
fixed by the persons using them. W e are th in k in g  e sp e cia lly  of 
cases in  w h ich  such  w eap o n s are used in “  s tra te g ic  ”  a tta ck s . 
I t  ap p eared  d ifficu lt, h o w ever, to  p ro v id e  for th e  co m p lete  
ban n in g o f this k in d  o f w eap o n  ; for, u ltim a te ly , th e y  are e q u iv a 
len t to  a rep etitio n  o f th e  a t ta c k  on th e  ta rg e t, an d  if  th e y  are 
used in  cases w here th e y  do n o t en d an ger th e  p o p u la tio n —  
p a rtic u la r ly  if th e ir  con seq u en ces are con fin ed  to  th e  o b je c tiv e  
itse lf— th ere w o u ld  b e go o d  grou n d s fo r  arg u in g  aga in st th e ir  
prohibition .

On the other hand, what should, in the opinion of the ICRC, 
be banned are delayed-action projectiles used in circumstances 
such as to endanger the civilian population. Let us take the 
example of an attack from the air on an objective situated 
within a town, in the course of which delayed-action devices 
were dropped together with ordinary bombs. If the explosion 
of these devices were to affect the civilian population in the 
vicinity, the danger to it would be particularly grave because 
of the element of surprise and the hindrance to rescue operations. 
This in itself brings delayed-action explosives into that very 
category of weapons whose effects cannot be controlled which 
Article 14 is designed to prohibit.



That was the basic idea guiding the authors of this provision, 
which was, generally speaking, favourably received in the 
Remarks and Suggestions on the Draft Rules (1955). The 
article reproduces the rule which figured in the former Draft 
Rules in Article 10, paragraph 3, with this difference that the 
word weapons has been substituted for projectiles. It was not 
wished to exclude the case of those devices which, though not 
definable as “ military mines ” used for land operations, might 
be laid by enemy agents far behind the lines.

A rt. 15. —  Safety measures and devices.

Paragraph 1.

If the Parties to the conflict make use of mines, they are hound, 
without prejudice to the stipulations of the V lllth  Hague Conven
tion of 1907, to chart the minefields. The chart shall be handed 
over, at the close of hostilities, tp the adverse Party, and also to 
other authorities responsible for the safety of the population.

In  its  C om m en ts on th e  D r a ft  R u les  (1955), th e  I C R C  h a d  
in d ica te d  th a t  it  w as co n tin u in g  to  s tu d y  th e  q u estio n  o f m in es 
em p lo y e d  in la n d  op eration s. T h ese  devices, w h e th e r  b u rie d  in  
th e  g ro u n d  or h id d en  in  b u ild in gs, m a y  co n stitu te  g ra v e  d an gers 
fo r th e  c iv ilia n  p o p u latio n . M an y ch ildren  h a v e  b een  k ille d  
as a  resu lt of m ines w h ich  exp lo d ed  w hile, a ll u n w ittin g , th e y  
w ere  p la y in g  w ith  them .

For their part, several Red Cross Societies drew the ICRC’s 
attention, in their Remarks and Suggestions on the Draft 
Rules (1955)- to the question of submarine mines. They stressed 
the new developments in connection with these devices, which 
explode not only when the enemy comes into contact with them, 
but also as a result of other factors (such as pressure). These 
Societies considered that, in consequence, the V l l l th  Hague 
Convention of 1907 on Automatic Submarine Contact Mines 
no longer regulates this problem satisfactorily. The result is an 
increase in the danger to civil navigation.

A s  n o te d  in  con n ection  w ith  A rtic le  5, th e  IC R C  co u ld  n o t in 
th e p resen t D ra ft  and a t th is  stage, se ttle  th is p a rtic u la r  q u estion  
w h ich  is one fo r  in te rn a tio n a l la w  re la tin g  to  m aritim e  w ar.



The ICRC decided to adhere to a very broad rule after 
studying the question of landmines, which appears difficult to 
circumscribe within strict limits, and in view of its attitude to 
the problem of submarine mines. The content of the present 
paragraph, in so far as it concerns landmines, conforms to the 
general practice of armed forces and, in so far as it concerns 
submarine mines, to the spirit of the VU Ith Hague Convention, 
the provisions of which, incidentally, it reserves.

A rule of this kind, however limited, may afford valuable 
safeguards. Moreover, it forms a starting point and it will be 
for the military and Government Experts to say to what extent 
they wish to go beyond it. Would it be possible, for example, in 
certain cases to hand the charts of the minefields to the adverse 
Party and to the Authorities who are responsible for the safety 
of the population before the termination of active hostilities ?

Article 15, paragraph 2.

Without prejudice to the precautions specified under Article 9, 
weapons capable of causing serious damage to the civilian popula
tion shall, so far as possible, be equipped with a safety device 
which renders them harmless when they escape from the control of 
those who employ them.

This paragraph reproduces a rule which, in the Draft Rules
(1955), was formulated in Article 11. This rule, which does not 
figure in former sets of rules relating to war in the air, is partly 
based on a principle drawn from Article 1 of the V U Ith Hague 
Convention of 1907 1.

All States which design and manufacture powerful explosive 
devices— not to mention nuclear weapons— must be conscious 
of the danger these would represent for the civilian populations 
as a whole, including their own, if they were to explode under 
circumstances which those using them had not expected. Take, 
for example, the case of a guided rocket which, for some reason 
or another, strays from the radar network or other means of

1 According to th a t article (paragraph 3), it  is forbidden “  to use 
torpedoes unless th e y  becom e harm less when th e y  have missed their 
ob jective



control, or again that of an aircraft loaded with extremely 
powerful bombs which is hit by enemy fire and crashes with its 
load or drops it at random, as has often occurred.

The idea expressed in Article 15 undoubtedly corresponds to 
some extent to the actual practice of military circles.

A  ru le  of th is  k in d  w as g iv e n  gen eral a p p ro v a l in  th e  R e m a rk s  
an d  S u gg estio n s on th e  D ra ft  R u le s  (1955) an d , in  e x p e rts ’ 
opin ion , it  w o u ld  be possible, te c h n ica lly  sp eak in g, to  p a y  du e 
rega rd  to  it  if  th e  co m p eten t a u th o rities  w ere r e a d y  to  c o n te m 
p la te  th e  ad o p tio n  o f th e  n ecessary  m easures an d  to  m e e t th e  
exp en se in v o lv e d . F o r  th a t  reason, th e  p ro visio n  to  b e  fo u n d  in  
th e D r a ft  R u les  (1955) h as o n ly  been  s lig h t ly  m odified .

According to the previous version, the safety device attached 
to the weapons in question should function when it was no 
longer possible “ to direct them accurately against a m ilitary 
objective ” . The new wording uses the wider expression—- 
when they escape from the control— which is consistent with 
Article 14.

This situation may arise repeatedly and two instances were 
given above. The main point is to regard such a situation as 
existing when the person using the weapon is no longer able to 
direct it accurately against a military objective.

One point must be made clear. The weapons covered by 
this rule are not, as has sometimes been believed, those which 
are so defective from the technical point of view that it was 
necessary to exclude their utilisation by virtue of Article 9. 
What is involved is the type of accurate weapon whose effects 
are fully realised but which escape from the control of those 
who employ them as a result of outside circumstances, usually 
beyond their power to influence. The above example of the 
bomber brought down by the enemy brings out clearly the point 
which we are trying to make. Nevertheless, in order to avoid 
any confusion on this score, it is specified that the safety measures 
demanded are distinct from the precautions required under 
Article 9.
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Chapter V. — Special Cases

Art. 16. —  “  Open towns 

Paragraph i .

When, on the outbreak or in the course of hostilities, a locality 
is declared to be an “  open town ” , the adverse Party shall be duly 
notified. The latter is bound to reply, and if it agrees to recognise 
the locality in question as an open town, shall cease from all attacks 
on the said town, and refrain from any military operation the 
sole object of which is its occupation.

The aim of the provisions of Article 16 is to spare the suf
fering caused by war to localities which do not, as such, constitute 
an obstacle the operations of the adverse Party. These 
localities are ready to fall without a blow into its hands and it 
can attain its objects in those sectors where the localities are 
situated without unnecessary fighting or destruction.

It was in order to achieve much the same ends that Article 25 
of the Hague Regulations (1907) laid down that : “  The attack 
or bombardment, by whatever means, of towns, villages, 
dwellings, or buildings which are undefended, is prohibited ” . 
Nevertheless, the application of this rule to air warfare, and 
especially to operations which are not directly linked to land 
fighting, raises numerous difficulties, as was recognised by the 
Experts in 1954 1 and 1956. For this conception of “ defence
lessness ”  involves difficult problems of interpretation in a large 
number of cases. It has therefore been gradually replaced by 
the idea of “ military objective The provision in the Hague 
Regulations does not therefore now seem to offer the requisite 
protection as regards war in the air.

If a locality does not take part in the fighting and is ready 
to fall into the enemy's hands without putting up any resistance 
and if there is no longer any military activity therein, it is 
clear that, if only by virtue of the general provisions of the 
present Draft, more particularly of Articles 6 to 9, the locality

1 E xp erts ’ Opinions (1954), PP- 4-5 ·



may in no case be attacked. There is still, nevertheless, one 
danger, which is that the adverse Party will often be unaware 
that installations rightly regarded by him as military objectives, 
such as stations, airfields or war factories, are no longer used for 
military purposes. This danger will be particularly serious in 
the case of localities situated near the combat zone where the 
belligerents are inclined to attack, as a precautionary measure, 
everything which seems to constitute a possible military object.

Article 16 is designed to obviate that risk and avoid all the 
consequent dangers to the civilian population. It must supply 
a town which is ready to fall into the hands of the enemy without 
any show of resistance with a general outline of the conditions 
to he fulfilled in order to he more easily recognised as an “  open 
town B y defining those conditions in peace time, it is possible 
to avoid disputes when hostilities have broken out. But it is 
nevertheless clear that under this article immunity cannot be 
acquired by a town merely by fulfilling the conditions laid down 
and informing the enemy accordingly : formal recognition of 
this situation by the latter is also necessary.

A similar effort to offer complete safeguards regarding the 
peaceful character of certain places or things is to be found as 
regards safety localities or zones in the Geneva Conventions of 
1949 and as regards areas containing monuments in the Hague 
Convention of 1954 on cultural property.

But it is clear that Article 16 meets a wider set of conditions. 
It should even allow a town which, at the outbreak of hostilities, 
was essentially military in character, to fulfil the requisite 
conditions, if, in the light of the circumstances, it appears 
desirable to the responsible authorities to strip it entirely of 
that qualification. In order to define this arrangement, the 
expression of “  open own ”  has been used, as being a term 
familiar to the general public and also corresponding to the 
practice adopted in a number of cases during earlier wars. 
The main aim of Article 16 is to give authority to and define 
this custom and not to create a new institution.

The Red Cross Societies have generally approved this provi
sion. While certain Experts had doubts about its usefulness,
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most of them, on the contrary, wished to extend its application 
and recognised that a rule of this kind might have saved a 
number of localities on the point of surrendering during the 
last World War.

One of the suggestions most frequently submitted in con
nection with this article was designed to avoid restricting the 
institution of an “ open to w n ” to localities " in  the vicinity 
of land operations This restriction which was in the Draft 
Rules (1955) has not therefore been retained in the present, 
text. Given the mobility and rapidity of military operations 
in modern warfare, it was undesirable to restrict the use which 
might be made by the Parties of the valuable possibilities 
offered by Article 16.

A number of the authors of the Remarks and Suggestions 
stressed the need for any town declaring itself an “ open town ” 
to obtain a reply from the adverse Party. It is for that reason 
that the new text specifies that the adverse Party is bound to 
reply, within, of course, a reasonable period. The idea that 
an excessive number of notifications on these lines would pre
vent the adversary from replying in time does not merit serious 
consideration. The military interests of the Parties to the conflict 
will of necessity limit the number of localities which they can 
no longer hold or defend to the bitter end. Moreover, the 
advantage of any attacking side would lie on the whole in 
occupying these towns, if possible, without striking a blow.

The provision does not, on the other hand, specify the 
person or persons by whom the notification should be sent. 
The parties concerned must be left wide latitude on this point 1 
and we should not rule out cases in which the municipal 
authorities had to take such steps, although, generally speaking, 
the notification should be addressed to the enemy by the mili
tary commander of the sector in which the town is situated.

The juridical consequence of the recognition of an “  open 
city ”  is that Article 16 imposes in a completely general manner

1 See, for exam ple, the P rotocol signed betw een the adverse Parties 
regarding the recognition of Paris as an "  open c ity  ’ ’ in June 1940, in 
the Revue historique de Varmde (1948, No. 2).



the duty of ceasing from, all attacks on the said town. This general 
formula replaces the old wording which allowed of the inter
pretation that attacks might be authorised on certain points 
in the locality.

The last phrase calls for some explanation. The words 
military operation the sole object of which is its occupation are 
meant to indicate in particular an operation by airborne troops 
which enables the adverse Party to obtain, without fighting, 
in order to use it at a later date for offensive aims, a locality 
recognised by it as an “ open town ” . There is no doubt that 
such a manoeuvre would be contrary to the spirit of the Draft 
Rules. An “  open town ” should fall into enemy hands in the 
normal course of an advance by its land forces. As a matter 
of fact, a similar problem is met with over other protected 
objects or places, such as field-hospitals and safety zones and 
localities, which should under no circumstances be used for 
landing airborne troops.

This provision was drafted in order to take account of these 
considerations which had been advanced in a number of obser
vations on the Draft Rules (1955). As this point was not brought 
explicitly out in the article itself, it is essential to remind readers 
of the considerations underlying the wording of this last sentence.

Article 16, paragraph 2.

In the absence of any special conditions which may, in any 
particular case, be agreed upon with the adverse Party, a locality, in 
order to be declared an “ open town ” , must satisfy the following 
conditions:

(a) it must not be defended or contain any armed force;

(b) it must discontinue all relations with any national or allied 
armed forces;

(c) it must stop all activities of a military nature or for a military 
purpose in those of its installations or industries which might 
be regarded as military objectives;

(d) it must stop all military transit through the town.
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T h e  con dition s to  b e satisfied  b y  a  lo c a lity  in order to  be 
d eclared  an “ open t o w n ”  are d eriv ed  from  th e v e r y  n a tu re  
of th e  p ro tectio n  w h ich  it  seeks to  o b ta in . T h e y  correspond, on 
th e w h o le, to  those co n d ition s g e n e ra lly  requ ired  fo r  o th er 
p laces co vered  b y  a  p a rtic u la r  im m u n ity  an d  w ere a lre a d y  
in clu d ed  in  th e D ra ft R u les  (1955), w ith  th e ex ce p tio n  of th e  
stip u la tio n  re la tin g  to  m ilita ry  tra n sit w h ich  it  w as considered 
n ecessary  to  m en tio n  e x p lic it ly .

The reservation In the absence of any special conditions at the 
beginning of the paragraph is in response to the wish expressed 
by certain Experts (1956) (Report (1956), p. 50). For it is 
important that the creation and recognition of “ open towns ” 
should not be hampered by overrigid conditions. If all the 
conditions listed at a), b), c) and d) form a logical minimum 
which must be realised in principle, the parties must nevertheless 
be allowed to reach whatever agreement is possible on a different 
basis.

Article 16, paragraph 3.

The adverse Party may make the recognition of the status of 
“ open town ”  conditional upon verification of the fulfilment of 
the conditions stipulated above. All attacks shall be suspended 
during the institution and operation of the investigatory measures.

This paragraph sets out one of the main characteristics of 
“ open towns” . As was recognised by most of the Experts 
(1954), the belligerent will usually refuse to grant recognition 
unless he can be satisfied that the necessary conditions are 
fulfilled. Care has been taken, however, to make it clear that 
recognition may be given without verification. In addition, it 
was not thought necessary to give a precise definition of the 
supervisory machinery. The reason for this was the wish to 
leave the Parties complete discretion. In certain cases the 
verification can be effected by the representatives of the Pro
tecting Power, while in other cases this task will simply de
volve on the officers of the adverse party sent ahead of the 
main forces.
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The second sentence of this paragraph deals with the main 
object of the provision, i.e. it tries to eliminate the danger 
of attacks on installations wrongly considered as being used 
for military purposes.

Article 16, paragraph 4.

The presence in the locality of civil defence services, or of the 
services responsible for maintaining public order, shall not be 
considered as contrary to the conditions laid down in Paragraph 2. 
If the locality is situated in occupied territory, this provision 
applies also to the military occupation forces essential for the 
maintenance of public law and order.

Several Remarks and Suggestions on the Draft Rules (1955) 
suggested that, as has been done in the present text, it should 
be brought out that the presence of those bodies responsible 
for maintaining public order (which basically means the police) 
in addition to civil defence bodies is not an infringement of 
paragraph 2. The aim of this clarification was to cut short 
any danger of dispute, but it is not necessary to make this point 
in the case of the other public services.

As against this, it will be incumbent on the Party concerned 
promptly to dissolve the military or para-military organisations 
in the locality and to make special arrangements for the head
quarters staff, bearers of truce or sections of the troops who had 
been unable to leave the locality.

It must also be possible for localities in occupied territory 
to be declared “ open tow ns” . The last sentence of this para
graph has been drafted with that end in view.

Article 16, paragraph 5.

When an “  open town ”  passes into other hands, the new 
authorities are bound, if they cannot maintain its status, to inform 
the civilian population accordingly.

Finally, it was desirable to devote special attention to the 
status of “ open towns ” falling into the hands of the Party
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who has recognised them as such. The undertaking not to use 
a locality for military purposes, as formulated in the declaration 
of an "open c ity ” , is only valid for the belligerent making 
that declaration. It would no doubt be a gratifying development 
if the adverse Party, once it had occupied the locality, did not 
suppress the conditions making it an “ open tow n” . Legally 
speaking, however, the adverse Party cannot be prevented from 
carrying out therein activities having a bearing on hostilities, 
if it thinks this necessary.

In that case, it must at once inform the population. If it 
does not, the population will imagine that the previous position 
still holds good and will therefore be inclined to neglect those 
precautions called for by the reversal of the situation.

Article 16, paragraph 6.

None of the above provisions shall be interpreted in such a 
manner as to diminish the protection which the civilian population 
should enjoy by virtue of the other provisions of the present rules, 
even when not living in localities recognised as “ open towns ” .

In conclusion, the last paragraph meets a psychological need 
arising from fears which have been repeatedly expressed. The 
recognition of privileged places enjoying special immunity as 
compared with the rest of the territory may, it is sometimes 
thought, give the impression that, beyond the bounds of these 
localities, belligerents are released from all constraint in the 
conduct of hostilities. In order to dissipate this erroneous idea, 
it was necessary to emphasise that Article 16 not only represents 
an additional safeguard but that it in no way diminishes the 
extent of the protection afforded the population by the general 
tenor of the Draft Rules.

A rt. 17. —  Installations containing dangerous forces. 

Paragraph 1.

In order to safeguard the civilian population from the dangers 
that might result from the destruction of engineering works or 
installations— such as hydro-electric dams, nuclear power stations or
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dykes— through the releasing of natural or artificial forces, the States 
or Parties concerned are invited:

(a) to agree, in time of -peace, on a special procedure to ensure 
in all circumstances the general immunity of such works 
where intended essentially for peaceful purposes;

(b) to agree, in time of war, to confer special immunity, possibly 
on the basis of the stipulations of Article 16, on works and 
installations which have not, or no longer have, any connexion 
with the conduct of military operations.

B y releasing natural forces, attacks on dams or other similar 
works may well do the civilian population a great deal of harm. 
Similarly, damage to an atomic reactor would result in the 
dissemination of dangerous radioactive substances.

T h e  I C R C  th e re fo re  d ee m e d  it  a d v is a b le  to  in clude a provi
sion  r e la tin g  to  d a n g ers  o f th is  d escrip tio n , and u n iversal interest 
in  th is  q u e stio n  is r e v e a le d  b y  th e  R e m a rk s  and Suggestions 
on th e  19 55  D ra ft.

It will be recalled that the attacking force is required, under 
Articles 8 and 9 in particular, to take into account the normally 
foreseeable indirect effects of its attacks. Also, through the 
action of the general provisions of the present Code of rules, 
and more specifically, by virtue of the principles of “ the choice 
the lesser e v i l”  (Article 8 (a) and of ‘ ‘ due proportion” (Ar
ticle 8 (b)), he will frequently be led to refrain from launching 
an attack on an installation which might release dangerous forces.

Similarly, the Parties controlling such installations must, 
for their part, pay special attention to “  passive precautions ” , 
such as for instance duly lowering the water level of hydro
electric reservoirs.

As m ay be seen, the general rules of the Draft forbid such 
attacks if they are not inspired by an imperative military 
necessity, or do not promise a very great military advantage. 
That is the reason why the idea of imposing further and more 
restrictive conditions, as in the former Article 13, has been 
discarded; the reference here is more particularly to the 
obligation to give warning which, it was considered, would be 
very difficult to fulfil.
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The final provision is therefore no more than an appeal, an 
invitation, to the States. I t  has, h o w ever, th e  a d v a n ta g e  of 
d ra w in g  a tte n tio n  to  th e  dan gers w h ich  certain  in sta lla tio n s  
rep resen t for th e  c iv ilia n  p o p u la tio n  in  tim e of conflict, an d  to  
th e fa c t  th a t  th e P a rtie s  co n cern ed  can , if th e y  so w ish, agree 
to  g ra n t sp ecia l im m u n ity  to  th ese in sta llatio n s.

A s  su ggested  in  th e  R e m a rk s  an d  S u ggestion s on th e  19 55 
D ra ft, d y k es  an d  a to m ic  p o w er p la n ts  h a v e  been ad d ed  to  th e  
list of exam p les of d an gerou s in sta lla tio n s. O b v io u s ly , a d y k e  
cou ld  n ot in itself co n stitu te  a m ilita ry  o b je ctiv e , since its  
purpose is, on th e  c o n tra ry , e sse n tia lly  a  p ea cefu l one. I t  
n evertheless a p p ea red  a d v isa b le  to  stress th e co n sid erab le  
dangers w h ich  co u ld  re su lt from  its  d estru ction .

S u b p a rag rap h  (a )  re la tes  to  w h a t m igh t be term ed  “  s a fe ty  
zones fo r  dan gerous in sta lla tio n s  ” . A rra n g e m e n ts  sh o u ld  b e 
m ade, in tim e of p eace, to  con fer sp ecia l im m u n ity  on su ch  of 
these in sta lla tio n s  as are  in te n d e d  e sse n tia lly  fo r  p ea cefu l 
purposes and w h ich  th e  o w n er S ta te  w ishes to  see p ro te cte d  
in tim e of w ar. T o  th a t  end, an d  ta k in g  as its  m odel th e re le v a n t 
provision s of th e  H ag u e  C o n v e n tio n  of 1954 on C u ltu ra l P ro 
p e rty  1, th e IC R C  p rop osed , in co n n exio n  w ith  th e  corresp on d in g  
a rtic le  in th e D ra ft  (1955), th e  in sertio n  of a c lau se  p ro v id in g  
fo r  th e  in te rn a tio n a l re g is tra tio n  of su ch  in sta lla tio n s. T h is  
p roposal rece iv ed  v e r y  fa v o u ra b le  co m m en t in  th e  R e m a rk s  
an d  S u ggestion s on th e  1955 D ra ft.

A g a in  fo llo w in g  th e  p a tte rn  of th e corresp on d in g  p ro visio n s 
of th e H agu e C o n v en tio n , th e  c la u se  sh ou ld  s p e c ify  th e  a u 
th o r ity  to  be e n tru ste d  w ith  th e  k e e p in g  of such  a  register, an d  
also la y  dow n th e  co n d itio n s fo r  e n tr y  in  th e  register, th e  p ro 
cedu re fo r ch e ck in g  fu lfilm en t of th e  co n d itio n s an d  th e  p ro 
cedu re w h e re b y  a  S ta te  cou ld , sh o u ld  occasion  arise, oppose 
th e e n try  in  th e  reg ister  of in sta lla tio n s  n o t fu lfillin g  th e  req u ired  
con d ition s. T h ese  p o in ts  c o u ld  b e d e a lt w ith  in  d e ta il a t  a  la te r

1 A rticles 8-11 of this C onvention, w hich provide for special protection 
for “  refuges intended to shelter m ovable cu ltu ral prop erty ”  and “  centres 
containing monum ents ” .
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stage, and possibly form the subject of an annex to the present 
Rules.

Subparagraph (b) has reference to granting what might be 
described as the status of an “  open town ” to a specific category 
of dangerous installations. It is no longer a question here of the 
immunity to be accorded to installations of an essentially pacific 
nature, but of granting such immunity to installations originally 
utilised for military purposes which the belligerents may wish 
to withdraw from the danger of attack. For this category of instal
lation, a procedure as complicated as that laid down in sub- 
paragraph (a) is not necessary. Mutatis mutandis, certain 
provisions of Article 16, such as those relating to demilitarization, 
verification of the fulfilment of conditions and notification, could 
be applied. Hence the suggestion that a special agreement on 
immunity for such installations could be based on that particular 
article.

Article i y , paragraph 2.

The preceding stipulations shall not, in any way, release the 
Parties to the conflict from the obligation to take the precautions 
required by the general provisions of the present Rules, under 
Articles 8 to 11  in particular.

This provision derives from the same considerations as 
those which prompted the inclusion of the last paragraph of 
Article 16. We have, moreover, in explaining the meaning of 
Article 17, shown above how very necessary it is that all the 
precautions stipulated in the general rules of the present Draft 
should apply in the case of attacks on installations which might 
release dangerous forces.
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Chapter VI. — Application of the Rules

The ICRC has attached a note to this chapter which calls 
for some comment and which may be reproduced by way of 
a preliminary :

Articles 18 and ig, dealing with the procedure for supervision 
and sanctions, are merely given as a rough guide and in outline ; 
they will naturally have to be elaborated and supplemented at 
a later stage.

As was pointed out by one of the Experts (1954) : “ How
ever useful the rules reinforcing the observance of the Conven
tions may be, they must not represent a condition for their 
observance. The fundamental provisions are the first essential, 
and we must take as our starting point the principle that the 
obligations undertaken are to be respected independently of 
the sanctions and controls provided

This opinion is sound. Furthermore the elaboration and 
above all the final drafting of the provisions regarding the 
application of the rules is a matter in the first place for Govern
ments. That is why the ICRC has confined itself, in this chapter, 
to setting out provisions which represent primarily data designed 
to afford guidance and which call for further study and develop
ment. Nevertheless, the inclusion of these brief provisions 
makes a coherent whole of the Draft Rules. In addition, they 
may serve as a starting point for discussion and even, if need 
be, constitute directives applicable to the conduct of the belli
gerents.

Art. 18. —  Assistance of third parties.

States not involved in the conflict, and also all appropriate 
organisations, are invited to co-operate, by lending their good 
offices, in ensuring the observance of the present rules and pre
venting either of the Parties to the conflict resorting to measures 
contrary to those rules.
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Article 18 amalgamates two ideas which were dealt with in 
the Draft Rules (1955) in two separate articles— 14 and 15. 
We can therefore treat them separately. The two ideas are 
(a) what is generally called the “ control” of humanitarian 
Conventions and (b) infringements of these Conventions.

(a) It seemed essential that the application of the present 
rules should not be left solely to the goodwill of the Parties 
to the conflict, but that they should be applied as far as possible 
with the cooperation of an independent and impartial body.

A characteristic of advanced effective law is that it includes 
procedures for ensuring its observance. If, for example, the 
1929 Geneva Convention relating to Prisoners of War marked a 
considerable step forward by comparison with the law which 
had existed up to that time, this was due in particular to the 
provision which it made for supervision by the Protecting 
Powers of the application of its clauses. In the field of the 
legal protection of the civilian population, the Commission 
convened by the ICRC in 1931 had already emphasised the 
desirability of making provision for an impartial body which 
could establish the existence of or curb violations.

It was probably with this consideration in mind that several 
Red Cross Societies, in their Remarks and Suggestions on the 
Draft Rules (1955), asked that the former Article 14 should be 
made stronger.

The ICRC, however, had already stressed the difficulties 
of going so far as to create a real “ supervision ” in the sense 
used by the Geneva Conventions. It had underlined the funda
mental difference between the rules in the present draft and 
most of the provisions of the Geneva Conventions : the treat
ment received by prisoners or civilian internees is comparatively 
easy to verify, whereas supervision of the application of most 
of the present rules would, on the contrary, come up against 
serious difficulties, especially if it were to be extended to the 
areas of military operations.

In addition, the attribution of this supervision to the Pro
tecting Powers would entail giving them responsibilities lying
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outside their traditional province and it is not desirable, 
by multiplying the functions of the Protecting Powers, 
to discourage neutral States from accepting such functions. 
The discussions of the Experts (1956) (Report (1956), p. 53) 
strengthened the ICRC in this view. Some of them, indeed, 
showed that supervision in the form contemplated by several 
experts aimed at nothing less than the international supervision 
of the conduct of war.

In these circumstances, the ICRC thought it preferable not 
to refer to supervision by the Protecting Power, until the 
Government Experts, and in particular the Experts of those 
countries which had discharged the functions of a Protecting 
Power, had stated their views on this point.

For that reason, the ICRC thought it better to give expres
sion, however briefly, in the first part of Article 18, to a principle 
which is already contained in Article 1 of the 1949 Geneva 
Conventions. That principle lays it down that the contracting 
Parties shall not confine their efforts to themselves applying 
the Convention but shall also try to secure the universal applica
tion of the humanitarian principles on which the Convention 
is based 1.

This is the meaning underlying the invitation in the first 
phrase of Article 18. As a matter of fact, that idea reflects a 
point of view which is increasingly current and which is some
times expressed by the “ one-world ”  formula. In view of the 
nature of existing weapons, neutral States themselves might be 
affected by the effects of certain weapons if the limitations laid 
down by the present Draft were not observed in a conflict.

Article 18 not only refers to States not involved in the 
conflict, but also provides for the possibility of “ appropriate 
organisations ”  cooperating in ensuring the observance of the 
present Rules. The document has in mind primarily inter-

1 This article lays down th a t : “  The H ish C on tracting Parties 
undertake to respect and to ensure respect for the present Convention 
in a ll circum stances ” .
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national organizations but we must not exclude those special 
bodies which might be created in peacetime in spite of the 
difficulties involved.

Could this expression also apply to humanitarian organisa
tions ? At its meeting in May 1956, the ICRC, for its part, 
showed that the scope for its cooperation in applying the Draft 
Rules was much less than in the case of the Geneva Conventions. 
It is certain, however, that if no other body were in a position 
to intervene, particularly in the case of a non-international 
conflict, the ICRC would feel obliged to examine any steps 
open to it to assist in the application of the present rules.

Lastly, as regards the functions to be discharged by the 
States or bodies invited to cooperate in the application of the 
rules, the provision makes no mention of supervision ; all that 
these States or bodies are asked to do is to lend their good 
offices. These words could apply with particular force to any 
mediation in connection with the application of the rules, to 
services where there is a danger of a dispute, and, at the request 
of one of the Parties, to enquiries concerning alleged violations 
of the present Rules, or even to the supervision of civil defence 
measures.

Nor must the possibility be ruled out that in certain cases 
the States not involved in the conflict may address rebukes to 
that Party guilty of serious infringements of the present rules, 
or even that they may adopt sanctions against the offender.

(b) A sa  well-known publicist 1 has pointed out, the question 
of the restriction of bombing is very closely linked with that 
of reprisals. The truth of this statement was once again amply 
demonstrated during the last World War. The increased volume 
of bombing from the air and the indiscriminate nature of many 
of the bombing raids were often portrayed as measures of 
reprisal.

Thereby fresh confirmation is afforded of the danger, inhe
rent in reprisals, of a rapid and disastrous extension of opera
tions to the detriment of non-combatants. This process which

1 S p a i g h t , A ir  Power and War Rights, 2nd edition, p. 45.
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— and this cannot be too strongly emphasised— far from re
establishing the rule of law, destroyed it, had, for example, 
been noted during the 1914-1918 war, in connection with the 
treatment of prisoners of war.

The ICRC cannot, of course, remain indifferent to the dangers 
to which this disastrous process leads. Its earlier efforts, such 
as its work between the two World Wars and its March 1940 
appeal (Annex III), were directly aimed at eliminating them. 
In that spirit, and irrespective of the present rules which 
themselves act as a restraining factor, it had devoted a special 
clause in the former Article 15 to the consequences of violations 
of the rules. ·

Nevertheless, the Remarks and Suggestions on the Draft 
Rules (1955) have shown the ICRC that such a clause had not 
always been correctly understood. The basic aim of that pro
vision was to emphasise that it is essential, even after an infringe
ment, for both sides to continue to observe the rules necessary for 
the safety of the civilian population as far as they possibly can, 
and for the Parties not to take justice into their own hands at 
every turn. Furthermore, drawing on one aspect of its March 
1940 appeal, the ICRC had laid down in this provision the need 
for appropriate notice being given in case one or other of the 
Parties might deem it indispensable to take reprisals.

This solution was approved by certain remarks relating to 
the Draft Rules (1955). On the other hand, numerous Red 
Cross Societies saw a danger in this provision and the ICRC 
itself was not unaware of these implications. The Red Cross 
Societies felt that the Draft should avoid giving in any way the 
impression that it admitted or regarded as legitimate any 
measures of reprisals. The Experts (1956) confirmed that point 
of view and in particular showed that it would be difficult to 
put the notice into effect.

Several Experts, however, thought (Report (1956), p. 54) 
that a procedure should be adopted for curbing or ending 
reprisals and, to that end, supported the idea of an appeal 
for the collaboration of the impartial organisation contemplated



in Article 18. Such a body would be in a good position to try 
to prevent infringements by either of the Parties giving rise to 
similar measures by the adverse party, for such a development 
would end up by jeopardising the whole application of the 
present rules.

This is precisely the idea expressed briefly in the second part 
of Article 18.

At this point we might add a reflection of a more general 
nature. The Red Cross is obliged to be realistic and, in that 
spirit, it could not fail to study the problem of reprisals in 
preparing the present set of rules. But the only principle which 
it would like to see unanimously recognised is that of the ob
servance of the present rules in all circumstances as expres
sing the dictates of humanity.

A r t . 19. —  Trial and judicial safeguards.

Paragraph 1.

All States or Parties concerned are under the obligation to 
search for and bring to trial any person having committed, or 
ordered to be committed, an infringement of the present rules, 
unless they prefer to hand the person over for trial to another 
State or Party concerned with the case.

As we have pointed out, this matter requires careful study, 
all the more so since questions of national law are involved. 
Nevertheless, the Red Cross cannot disregard the problem of 
penal sanctions, as is shown by the numerous comments on 
Article 16 of the 1955 Draft, received from National Red Cross 
Societies. While the Experts (1956) did not reach agreement 
on the question of supervision, the majority were, none the 
less, in favour of sanctions to ensure the systematic observance 
of the present rules (see Report (1956), p. 57). Persons in 
charge of military operations must be held responsible for their 
acts, and be fully aware of the sanctions they will incur in the 
event of infringements.

The 1955 Draft established a rough and ready rule, based on 
the relevant provisions of the Geneva Conventions of 1949.

The originators of several of the comments submitted to the
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ICRC on the subject wanted this provision to be framed in more 
precise terms some even wished it to make it the outline of an 
international penal code. The ICRC agreed with the Experts
(1956), that it was neither necessary, nor even advisable, to go 
so far, while, at the same time, recognising that the said pro
vision could be slightly expanded so as to bring it into line with 
the provisions of the Geneva Conventions.

Article 19, therefore, embodies a principle contained in 
Article 146 of the Fourth Geneva Convention and known as 
the universality of jurisdiction. It was not, however, considered 
advisable to try, in this code of rules, to deal with a question 
which, in that convention is closely associated with that of 
prosecution, i.e. the question of "  grave breaches ” .

A distinction should be made here : breaches may be grave 
on account of the consequences they entail, and, seen from that 
angle, nearly all infringements of the present rules are grave, 
since they will be the cause of loss to the civilian population. 
But from the penal point of view, the term “ grave ” has refer- 
rence to the seriousness of the offence ; one Red Cross Society 
suggested, in this connexion, a classification of infringements of 
the Draft Rules, in which only breaches of the provisions of 
Articles 6 (paragraph 1) and 13 were classified as “ grave ” .

For the reasons stated above, Article 19 does not go into 
those details, but the ICRC is very grateful to the National 
Societies which have made a close study of the question of 
penal sanctions, and will take care to bring such studies to the 
notice of those called upon examine the question in detail.

Lastly, the term All States or Parties concerned covers both 
the States not involved in a conflict and the Parties to a conflict 
themselves.

Article 19, paragraph 2.

The accused persons shall be tried only by regular civil or 
military courts; they shall, in all circumstances, benefit by safe
guards of proper trial and defence at least equal to those provided
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under Article 105 and those following of the Geneva Convention 
relative to the Treatment of Prisoners of War of August 12, ig4g.

Humanitarian conventions are, undoubtedly, given greater 
force by the inclusion of provisions relating to penal sanctions. 
On the other hand, such provisions should not be allowed to 
serve as a pretext for arbitrary sentences. As a result of its 
own experiences, and without, in any way, calling into question 
the propriety of penalties imposed on offenders, the ICRC has 
always laid stress on the safeguards to which the accused is 
entitled, i.e. a proper trial and the right of and means of defence.

That point of view was forcibly expressed by certain of the 
Experts (1956) (Report, page 59). We have already seen, 
moreover, in connexion with previous provisions of the draft, 
Article 6 in particular, that the Experts recognised the difficulties 
which members of the armed forces would sometimes face 
in the strict observance of some of the clauses, and hence the 
need, when cases are brought to trial, of taking all the relevant 
circumstances into account in assessing the extent of the accused 
person’s guilt. If such guilt is to be justly assessed, the accused 
must be allowed the benefit of the above-mentioned safeguards.

That is the object of this paragraph, the drafting of which 
is based on Article 146 of the 4th Geneva Convention of 1949 
and Article 84 of the 3rd Geneva Convention of 1949.

A r t . 20. —  Diffusion and details of application.

All States or Parties concerned shall make the terms of the 
present rules known to their armed forces and provide for their 
application in accordance with the general principles of these 
rules, not only in the instances specifically envisaged in the rules 
hut also in unforeseen cases.

This provision combines two suggestions made in the 
Remarks and Suggestions on the Draft Rules (1955), both of 
which cannot but help to promote the systematic application 
of the present rules.

The first concerns the obligation to make the rules known 
to the members of the armed forces (see Report (1956), p. 8).
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Only the essential point has been dealt with here, that is 
to say the diffusion of this knowledge, among the troops in the 
first place, since the conduct of hostilities is the main issue. 
Officers in command of troops must be fully aware of their 
humanitarian obligations, and refrain from acts that would 
seriously affect the civilian population.

At a later stage, the way in which the present rules should 
be brought to the notice of the civilian population will also have 
to be examined. A thorough knowledge of some of the provisions 
of the present proposals, Articles 6 (paragraph 3), n ,  12, 13 
and 16, for instance, may be very valuable to civilians to enable 
them to take the measures required for their own security.

The second part of Article 20 is based on Article 45 of the 
First Geneva Convention. It was inserted in the present Draft 
at the suggestion of a Red Cross Society. This rule already 
appears in the Geneva Convention of July 6, 1906 for the 
Amelioration of the Condition of the Wounded and Sick in 
Armies in the Field. Its inclusion is particularly appropriate 
in a code which, like the present, does no more than formulate 
general rules, calling for numerous measures to be taken for 
their application (see in this connexion, Articles 6, 7, 8 and 14, 
for instance). Moreover, it is a matter of common knowledge 
that, even between the two world wars, several countries issued 
reasonably detailed instructions to their air forces, based in 
part on the Hague Air Warfare Rules of 1923 (see Annex 
No. II).

Instructions of that nature are a particularly suitable 
medium for recalling the other obligations in international 
law which the present rules are intended to supplement. They 
should include, more especially, the obligations formulated 
in the Geneva Conventions and the provisions of the Conven
tions for the protection of cultural assets. Finally, when giving 
instructions to their armed forces, the Parties should also pro
vide for cases not specifically mentioned in the present rules. 
In speaking of general principles, the reference is, of course, 
primarily to the rule in Article 1.
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ANNEX I

DRAFT RULES FOR THE PROTECTION OF THE CIVILIAN 
POPULATION FROM THE DANGERS 

OF INDISCRIMINATE WARFARE 
(1955 Draft)

Part I

Ge n e r a l  pr in c iple s

I

Acts of violence are only justified by the existence of a state of 
war if their object is the destruction, or placing out of action, of the 
enemy armed forces.

II

Acts of violence directed against persons not belonging to the 
enemy armed forces that is to say, speaking generally, against the 
civilian population, are prohibited.

III

During military operations all possible steps shall be taken to 
ensure that persons not forming part of the armed forces are not 
affected.

IV

The use of weapons, which, when directed against the enemy 
armed forces, would, by their nature or effect, cause considerable 
losses among the civilian population, is therefore excluded.

V

These principles, which impose imperative limits, determined in 
accordance with the requirements of humanity, to the necessities of 
war, have long been proclaimed by public opinion and recognized in 
international law ; they are applicable under all circumstances, what
ever the means or weapons employed.
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Part II

R u le s  of a pplic a tio n  

I. Field, of application

Art. i.  —  The present rules shall apply to acts of violence com
mitted against the enemy, whatever the means or weapons employed ; 
such acts shall be referred to hereafter as “ attacks

Art. 2. —  For the purpose of the present rules, the civilian popula
tion is formed of all persons not belonging to the following categories :

(a) Members of the regular armed forces or of other corps formed 
with the object of taking part in active hostilities, together with 
their auxiliary or complementary organizations ;

(b) Persons who do not belong to the forces or corps referred to 
above, but nevertheless take part in active hostilities.

II. Objectives which may not be attacked

Art. j .  —  Attacks directed against the civilian population, as such 
are prohibited.

This prohibition applies both to attacks directed against groups 
and to those on individuals.

Art. 4. —  Attacks are only legitimate when directed against 
recognized military objectives, the destruction, even partial, or placing 
out of action of which may lead to a military advantage sufficient 
to justify the attack.

It is, in particular, forbidden to attack dwellings or other construc
tions sheltering the civilian population, unless they are used for 
military purposes sufficiently important to justify their destruction.

Moreover, attacks on objectives on land which are not in the 
immediate vicinity of military operations are only legitimate where 
such objectives have been duly identified, localized and their destruc
tion ordered by the higher command.

Art. 5. —  Recognized military objectives are those belonging to 
the categories of objective whose military importance in times of 
armed conflict is generally acknowledged. These categories are 
indicated in an annex to the present rules.
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Art. 6. —  In selecting the objectives to attack in order to attain 
a given military result, the responsible commander shall be bound 
to include among the factors on which he bases his decision, the 
necessity of safeguarding the civilian population.

Art. 7. —  In so far as possible, the attacking force shall warn the 
civilian population by one means or another, of attacks on military 
objectives which are liable to involve the said population in serious 
danger, especially when they have no reason to anticipate the attack.

Art. 8. —  The attacking force shall take all possible precautions 
to ensure that its attacks do not, by the manner in which they are 
carried out or by the weapons employed, cause the civilian population 
in the neighbourhood of the objectives attacked, or the dwellings and 
other buildings which shelter them, harm or damage disproportionate 
to the military advantage which it could normally expect to gain.

It is, in particular, forbidden, where elements of the civilian 
population or dwellings are situated in between military objectives 
which are in relatively close proximity to one another, to attack 
without distinction, as one single target, the whole of the area com
prising such objectives.

Moreover, in towns and other places with a large civilian popula
tion, which are not in the immediate vicinity of military operations, 
attacks shall be conducted with the greatest possible degree of pre
cision and must not cause major destruction or other dangerous 
effects at a distance of more than 300 metres from the outer limits 
of the objectives attacked.

Art. 9. —  The Parties to the conflict shall take all necessary practical 
steps to protect the civilian population for whom they are respon
sible, from the dangers to which the latter are exposed by attacks, 
in particular by keeping them, where necessary, at a sufficient distance 
from the threatened areas and military objectives.

Similarly, they shall, in so far as possible, avoid the permanent 
presence of armed forces on duty, military material or mobile military 
installations in towns or other places with a large civilian population.

The Parties to the conflict are prohibited from placing or keeping 
members of the civilian population for whom they are responsible 
either in the outskirts of or within military objectives, with the idea 
of protecting the latter from attack.

III. P r o te c tio n  fr o m  th e  effects  o f  a ttacks



Art. io. —  Since the right of Parties to the conflict to adopt means 
of injuring the enemy is not unlimited, and in order to prevent the 
civilian population from being affected by attacks whose consequences 
are unpredictable and uncontrollable, the following rules shall apply 
to weapons and means of attack and defence :
(1) In confirmation of existing rules of international law, the use of 

asphyxiating, poisonous or other gases, bacteriological methods 
of warfare and all similar liquids, material or devices is pro
hibited.

(2) The above prohibition shall also extend to the use of substances 
which, when disseminated by the deflagration of a projectile or 
by any other means, are dangerous to human beings by reason 
of their radioactivity or other similar effect.

(3) The use of so-called delay-action projectiles is only authorized 
when their effects are limited to the objective itself.

Art. 11. —  Weapons capable of causing serious damage shall, so 
far as possible, be equipped with a safety device which renders them 
harmless when they can no longer be directed with precision against 
a military objective.

V. Special cases of protection

Art. 12. —  When one of the Parties to the conflict declares a town 
situated in the immediate vicinity of military operations to be an 
“ open town ” , and informs the adverse Party to that effect, the latter, 
if he agrees to recognize such declaration, shall be bound to cease 
from all attacks on installations, places and buildings in the locality, 
which he might at other times have regarded as military objectives.

In order to be declared an “ open town ” , a locality must satisfy 
the following conditions :
(a) it must not be defended or contain any armed force ;
(b) it must discontinue all relations with any allied armed forces 

which may be in the vicinity ;
(c) it must stop all activities of a military nature or for a military 

purpose in those of its installations or industries which might 
be regarded as military objectives.
The adverse Party may make its recognition conditional upon 

verification by its agents or by representatives of the Protecting 
Powers, of the fulfilment of the conditions stipulated above. The 
said attacks shall be suspended during the institution and operation 
of the supervisory measures.

IV . W e a p o n s  con tra ry  to the la w s o f h u m a n ity
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The presence, in the locality, of civil defence personnel and instal
lations shall not be considered as contrary to the conditions stipulated 
in paragraph 2 (a).

Art. i j . —  By reason of the great danger to which the destruction 
of engineering works and installations— such as hydro-electric bar
rages— may expose the civilian population through the releasing of 
natural or artificial elements, the Parties to the conflict shall only 
attack such works when they clearly constitute military objectives of 
the first importance. Such attacks shall be preceded by a warning 
enabling the civilian population to take refuge in time.

The Parties to the conflict may agree, in accordance with a pro
cedure to be established, to recognize the immunity of certain works 
or installations of this nature, designated in advance, particularly in 
the case of works :
(a) intended essentially for peaceful purposes ;
(b) which from the outbreak of an armed conflict discontinue all 

action having any connection whatsoever with the hostilities.
The said procedure shall be specified in an annex to the present 

rules.
VI. Execution of the rules

Art. 14. —  The present rules shall be applied with the co-operation 
of the Protecting Powers— or their substitutes—responsible for safe
guarding the interests of the Parties to the conflict, within the meaning 
of the Geneva Convention of 12 August 1949.

Art. 15. —  Infringements of the present rules shall not dispense 
the injured Party from his obligation to respect the said rules.

Nevertheless, in case of violations which, by their repetition or 
magnitude, constitute a serious danger for the Party to the conflict 
who suffers them, the latter shall be bound, should it deem it necessary 
to resort to the same methods of war, to address, before so doing, an 
appeal to the Authorities of the adverse Party, inviting them to put 
an end to such violations. It shall at the same time offer them an 
opportunity of having the justice of its allegations established by the 
Protecting Powers concerned.

The Protecting Powers concerned, or possibly other neutral States, 
shall, by offering their good offices to the Parties to the conflict, 
endeavour to prevent either of such Parties resorting to measures 
contrary to the present rules.

Art. 16. —  The punishment for offences against the present rules, 
as well as the judicial safeguards of which the accused persons must 
have the benefit, shall be determined in accordance with the spirit 
of the provisions of the Geneva Conventions governing similar matters.
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ANNEX II

Texts of international Conventions or Resolutions relating, directly or 
indirectly, to the Protection of the Civilian Population in time of War 1

i .  Declaration of St. Petersburg of 1868 to the Effect of Prohibiting 
the Use of certain Projectiles in Wartime, signed at St. Peters
burg, November-December 1868.

Considering:
That the progress of civilization should have the effect of alleviat

ing as much as possible the calamities of war;
That the only legitimate object which States should endeavour to 

accomplish during war is to weaken the military forces of the enemy ;
That for this purpose it is sufficient to disable the greatest possible 

number of men ;
That this object would be exceeded by the employment of arms 

which uselessly aggravate the sufferings of disabled men, or render 
their death inevitable ;

That the employment of such arms would, therefore, be contrary 
to the laws of humanity ;

The contracting Parties engage mutually to renounce, in case of 
war among themselves, the employment by their military or naval 
troops of any projectile of a weight below 400 grammes, which is 
either explosive or charged with fulminating or inflammable substances.

They will invite all the States which have not taken part in the 
deliberations of the International Military Commission assembled at 
St. Petersburg by sending Delegates thereto, to accede to the present 
engagement.

1 O ther texts  of this nature, em anating from  official or p rivate  
sources, w ill be found in the m im eographed docum ent published b y  the 
IC R C , en titled  “  Collection : C onstitutional texts  and docum ents con
cerning th e legal protection  of populations and w ar victim s from  the 
dangers o f aerial w arfare and blind weapons ” , G eneva, F eb ru ary  1954. 
This Collection gives the lists of States w hich are Parties to the C on
ventions contained therein.
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This engagement is compulsory only upon the Contracting or 
Acceding Parties thereto in case of war between two or more of 
themselves ; it is not applicable to non-Contracting Parties, or Parties 
who shall not have acceded to it.

It will also cease to be compulsory from the moment when, in a 
war between Contracting or Acceding Parties, a non-Contracting 
Party or a non-Acceding Party, shall join one of the belligerents.

The Contracting or Acceding Parties reserve to themselves to 
come hereafter to an understanding whenever a precise proposition 
shall be drawn up in view of future improvements which science may 
effect in the armament of troops, in order to maintain the principles 
which they have established, and to conciliate the necessities of war 
with the laws of humanity.

Done at St. Petersburg, the twenty-ninth of Novembereleventh 
day of December one thousand eight hundred and sixty-eight.

2. Annex to the IVth Hague Convention, October 18, 1907. 
Regulations respecting the Laws and Customs of War on Land 
(extract).

Art. 22. —  The right of belligerents to adopt means of injuring 
the enemy is not unlimited.

Art. 23. —  In addition to the prohibitions provided by special 
Conventions, it is especially forbidden :
(a) To employ poison or poisoned weapons;
(b) To kill or wound treacherously individuals belonging to the 

hostile nation or army ;
(c) To kill or wound an enemy who, having laid down his arms, or 

having no longer means of defence, has surrendered at discretion ;
(d) To declare that no quarter will be given ;
(e) To employ arms, projectiles, or material calculated to cause 

unnecessary suffering;
(f) To make improper use of a flag of truce, of the national flag, or 

of the military insignia and uniform of the enemy, as well as the 
distinctive badges of the Geneva Convention ;

(g) To destroy or seize the enemy’s property, unless such destruction 
or seizure be imperatively demanded by the necessities of war;

(h) To declare abolished, suspended, or inadmissible in a court of 
law the rights and actions of the nationals of the hostile party.
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A belligerent is likewise forbidden to compel the nationals of the 
hostile party to take part in the operations of war directed against 
their own country, even if they were in the belligerent’s service before 
the commencement of the war.

Art. 24. —  Ruses of war and the employment of measures necessary 
for obtaining information about the enemy and the country are 
considered permissible.

Art. 25. —  The attack or bombardment, by whatever means, of 
towns, villages, dwellings, or buildings which are undefended is 
prohibited.

Art. 26. —  The officer in command of an attacking force must, 
before commencing a bombardment, except in cases of assault, do 
all in his power to warn the authorities.

Art. 27. —  In sieges and bombardments all necessary steps must 
be taken to spare, as far as possible, buildings dedicated to religion, 
art, science, or charitable purposes, historic monuments, hospitals, 
and places where the sick and wounded are collected, provided they 
are not being used at the same time for military purposes.

It is the duty of the besieged to indicate the presence of such 
buildings or places by distinctive and visible signs, which shall be 
notified to the enemy beforehand.

Art. 28. —  The pillage of a town or place, even when taken by 
assault, is prohibited.

3. Rules concerning the Control of Wireless Telegraphy in Time 
of War and Air Warfare, fixed by the Commission of Jurists 
entrusted with studying and reporting on this revision of the 
laws of war, assembled at The Hague on December 11, 1922 
(extract).

Art. 18. —  The use of tracer projectiles, whether incendiary or 
explosive, by or against an aircraft is not forbidden.

This rule applies as well to the States which are parties to the 
Declaration of St. Petersburg of 1868, as to those which are not.

Art. 19. — The use of false exterior marks is forbidden.

Art. 20. —  In the event of an aircraft being disabled, the persons 
trying to escape by means of parachutes must not be attacked during 
their descent.
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Art. 21. —  The use of aircraft for propaganda purposes shall not 
be considered as an illicit means of warfare.

The members of the crew of such aircraft are not to be deprived 
of their rights as prisoners of war on the ground that they have 
committed such an act.

Art. 22. —  Any air bombardment for the purpose of terrorizing 
the civil population or destroying or damaging private property 
without military character or injuring non-combatants, is forbidden.

Art. 23. —  Any air bombardment carried out for the purpose of 
enforcing requisitions in kind or payments of contributions in ready 
money, is forbidden.

Art. 24. (1) An air bombardment is legitimate only when directed 
against a military objective, i.e. an objective whereof the total or 
partial destruction would constitute an obvious military advantage 
for the belligerent ;

(2) Such bombardment is legitimate only when directed exclusively 
against the following objectives: military forces, military works, 
military establishments or depots, manufacturing plants constituting 
important and well-known centers for the production of arms, ammu
nition or characterized military supplies, lines of communication or 
of transport which are used for military purposes.

(3) Any bombardment of cities, towns, villages, habitations and 
buildings which are not situated in the immediate vicinity of the 
operations of the land forces, is forbidden. Should the objectives 
specified in paragraph 2 be so situated that they could not be bombed 
but that an undiscriminating bombardment of the civil population 
would result therefrom, the aircraft must abstain from bombing;

(4) In the immediate vicinity of the operations of the land forces, 
the bombardment of cities, towns, villages, habitations and buildings 
is legitimate, provided there is a reasonable presumption that the 
military concentration is important enough to justify the bombard
ment, taking into account the danger to which the civil population 
will thus be exposed ;

(5) The belligerent State is bound to pay compensation for damage 
caused to persons or property, in violation of the provisions of this 
Article, by any one of its agents or any one of its military forces.

Art. 25. —  In bombardments by aircraft, all necessary steps 
should be taken by the commander to spare, as far as possible, buildings 
dedicated to public worship, art, science and charitable purposes, 
historic monuments, hospital ships, hospitals and other places where 
the sick and wounded are gathered, provided that such buildings,

147



objectives and places are not being used at the same time for military 
purposes. Such monuments, objects and places must be indicated, 
during the day, by signs visible from the aircraft. Using such signs 
to indicate buildings, objects or places other than those herein-before 
specified shall be considered a perfidious act. The signs of which 
the above mentioned use is to be made, shall be, in the case of buildings 
protected under the Geneva Convention, the red cross on a white 
ground and, in the case of the other protected buildings, a large 
rectangular panel divided diagonally into two triangles, the one white 
and the other black.

A belligerent who desires to ensure by night the protection of 
hospitals and other above mentioned privileged buildings, must take 
the necessary steps to make their aforesaid special signs sufficiently 
visible.

4. Protocol of Geneva of 1925 for the Prohibition of the Use in
War of Asphyxiating, Poisonous or other gases, and of Bacterio
logical Methods of Warfare, signed at Geneva, June iy, 1925.

The undersigned Plenipotentiaries, in the name of their respective 
Governments :

Whereas the use in war of asphyxiating, poisonous or other gases, 
and of all analogous liquids, materials or devices, has been justly 
condemned by the general opinion of the civilised world ; and

Whereas the prohibition of such use has been declared in Treaties 
to which the majority of Powers of the world are Parties ; and

To the end that this prohibition shall be universally accepted 
as a part of International Law, binding alike the conscience and the 
practice of nations :

Declare :
That the High Contracting Parties, so far as they are not already 

Parties to Treaties prohibiting such use, accept this prohibition, 
agree to extend this prohibition to the use of bacteriological methods 
of warfare and agree to be bound as between themselves according 
to the terms of this Declaration.

The High Contracting Parties will exert every effort to induce 
other States to accede to the present Protocol. Such accession will 
be notified to the Government of the French Republic, and by the 
latter to all signatory and acceding Powers, and will take effect on 
the date of the notification by the Government of the French Republic.

The present Protocol, of which the French and English texts are 
both authentic, shall be ratified as soon as possible. It shall bear 
to-day’s date.
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The ratification of the present Protocol shall be addressed to the 
Government of the French Republic, which will at once notify the 
deposit of such ratification to each of the signatory and acceding 
Powers.

The instruments of ratification of and accession to the present 
Protocol will remain deposited in the archives of the Government of 
the French Republic.

The present Protocol will come into force for each signatory Power 
as from the date of deposit of its ratification, and, from that moment, 
each Power will be bound as regards other Powers which have already 
deposited their ratifications.

In witness whereof the Plenipotentiaries have signed the present 
Protocol.

Done at Geneva in a single copy, the seventeenth day of June, 
One Thousand Nine Hundred and Twenty-Five.

5. Reduction and Limitation of Armaments and Protection of 
Civilian Populations against Bombing from the Air in case of 
War (Resolution and recommendation adopted on the report of 
the Third Committee of the League of Nations (September 30, 
1938 —  (extract).

The Assembly,
Considering that on numerous occasions public opinion has 

expressed through the most authoritative channels its horror of the 
bombing of civilian populations ;

Considering, further, that, while this principle ought to be respected 
by all States and does not require further reaffirmation, it urgently 
needs to be made the subject of regulations specially adpated to air 
warfare and taking account of lessons of experience ;

Considering that the solution of this problem, which is of concern 
to all States, whether Members of the League of Nations or not, calls 
for technical investigation and thorough consideration ;

Considering that the Bureau of the Conference for the Reduction 
and Limitation of Armaments is to meet in the near future and that 
it is for the Bureau to consider practical means of undertaking the 
necessary work under conditions most likely to lead to as general 
an agreement as possible ; I.

I. —  Recognises the following principles as a necessary basis for 
any subsequent regulations :
(1) The International bombing of civilian populations is illegal;

149



(2) Objectives aimed at from the air must be legitimate military 
objectives and must be identifiable ;

(3) Any attack on legitimate military objectives must be carried 
out in such a way that civilian populations in the neighbourhood 
are not bombed through negligence ;

II. —  Also takes the opportunity to reaffirm that the use of che
mical or bacterial methods in the conduct of war is contrary to inter
national law, as recalled more particularly in the resolution of the 
general Commission of the Conference for the Reduction and Limita
tion of Armaments of July 23rd, 1932, and the resolution of the 
Council of May 14th, 1938.
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ANNEX III

Texts emanating from the International Committee of the Red Cross 
or International Red Cross Conferences concerning the legal protection 

of the Civilian Population in time of War 1

i. Letter from the International Committee of the Red Cross to 
the Assembly oj the League of Nations, of 23rd, November ig20.

Mr. President and Gentlemen,

As it is the duty of the League of Nations to deal with various 
questions relating to war, and particularly with the means of rendering 
it more humane, the International Committee, the central organ of 
the Red Cross, to whom this task was originally assigned, has the 
honour to submit to you the following proposals.

The Committee considers it very desirable that war should resume 
its former character, that is to say, that it should be a struggle between 
armies and not between entire populations. The civilian population 
must, as far as possible, remain outside the struggle and its conse
quences, the fighting must be solely between armed troops, and the 
inhabitants of the countries involved should suffer as little as possible.

For this purpose it considers that the following measures should 
be taken :
(1) Limitation of aerial warfare to exclusively military objectives 

(such as fights between scouts), and prohibition of the dropping 
on towns of projectiles which carry death to the peaceable popula
tion, and to women and children unconcerned with the war.

(2) Absolute prohibition of the use of asphyxiating gas, a cruel and 
barbarous weapon which inflicts terrible suffering upon its victims. 
As early as 1918 the International Committee protested against 
the employment of these gases by an appeal to the belligerents, 
a copy of which is herewith attached.

(3) The prohibition of the bombardment of open or undefended 
towns. It will be necessary to define what is meant by open or 
undefended towns.

1 F urther texts  of this description m ay be found in the Collection 
previously  referred to in A n nex II, or th e H andbook of the International 
Red Cross, 10th E dition, G eneva 1953.



(4) Prohibition of the deportation of the civilian population, upon 
the necessity of which no further insistence need be laid.

It is certain that if the League of Nations supported these various 
proposals with the weight of its authority, its decision would secure 
the execution of these humanitarian measures. For this reason we 
recommend them to your favourable attention.

We have the honour to remain, Gentlemen, etc.

G. A dor,
President of the Red Cross Committee

2. Circular No. 300 of 22nd December 1931, from the International 
Committee of the Red Cross to National Red Cross Societies, 
concerning the legal protection of the civilian population from 
the dangers of aerial and chemical warfare.

Ladies and Gentleman,

In its 299th Circular, dated September 25 last, the International 
Committee of the Red Cross requested you to approach the most 
eminent specialists in international law and aerial warfare of your 
respective countries, with a view to their taking part in the Conference 
which it convened in Geneva, on December 1 and the days which 
followed.

The very special nature of this Conference, and the very short 
notice at which it was convened— for the reasons explained in our 
previous circular—might have raised doubts as to the successful 
issue of the meeting. Nevertheless, twenty one Societies gave a 
favourable reply to the request sent to them. Several others expressed 
their full approval of the meeting, while regretting that they were 
not able to send a representative to Geneva. Several delegates who 
were to have been present were prevented at the last minute from 
attending the meeting. But on the whole, the Conference, which 
was held from December 1 to 5, was a complete success, being attended 
by sixteen delegates whose competence and authority on the subject 
are generally recognised.

The following persons took part in the discussions :

The Conference adopted the proposals of the International Com
mittee of the Red Cross in regard to the procedure governing the 
discussions; the following subjects were discussed :
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(1) The protection afforded by the international Conventions in 
force.

(2) Provisions limiting or prohibiting bombardment.
(3) The general prohibition of aerial warfare.
(4) Investigation of infringements; preventive measures; super

vision ; sanctions.

The discussions emphasized the vast possibilities of science in the 
development of means of destruction, the horrors of the recent war, 
the terror of possible future wars, the inadequacy, in several respects, 
of the Conventions in existence, and the danger of creating a false 
sense of security.

The Conference has made a summary of the conclusions reached 
by it in the document which we have the honour to send you herewith. 
Its report is, as it were, a synthesis of the opinions expressed. With 
one exception, the wording of the report met with unanimous approval.

In its final conclusions, the report, drafted by jurists, proclaims 
the necessity of replacing recourse to war by a procedure for the pacific 
settlement of international difficulties.

Nevertheless, in view of the fact that a war is always possible, 
the aim of the report is to safeguard the notion of a civilian population, 
which is contested by the modern theories concerning war potential 
and total war.

It condemns, in the name of international public law, the use of 
any weapon for the primary purpose of terrorizing the civilian popu
lation.

After emphasising these essential principles, the Commission seeks 
for practical solutions and makes several important suggestions which 
deserve to be taken into consideration.

It recognises the legal possibility of prohibiting bombing by aircraft.
It proposes that the Geneva Protocol of 1925, prohibiting all use 

of toxic and bacteriological weapons should be improved upon and 
ratified by all States.

It suggests that stocks of toxic materials should be subject of 
control.

It recommends that, in the event of infringements of existing 
Conventions, an enquiry be instituted by an impartial body authorised 
to bring the infringements to the knowledge of the public.

*

In communicating the enclosed report to the National Red Cross 
Societies, the International Committee does not consider that it has 
completed its task, and it will continue to work, by all means in its
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power, for the fulfilment of the mandate entrusted to it by the last 
three International Red Cross Conferences ; its conclusions will be 
submitted to a forthcoming Conference.

It requests the National Societies to examine the report which 
it has the honour to send them, and to inform it of any suggestions 
they may wish to make ; it attaches the highest value to the opinions 
of National Societies on the subject.

The International Committee also requests the Central Committees 
of the National Societies to draw the attention of their respective 
Governments to this report, and to consider whether, and to what 
extent, it can be brought to the knowledge of the public.

May we assure you, Ladies and Gentlemen, of our highest con
sideration.

For the International Committee 
of the Red Cross,

Max H u b e r , President

3. Appeal of the International Committee of the Red Cross of 
12th March, 1940, to the High Contracting Parties signatory 
to the Geneva Convention for the Relief of the Wounded and 
Sick in Armies in the Field, and to the Fourth Hague Conven
tion of 190J respecting the Laws and Customs of War on Land 
( extract).

For many years, armed conflicts of various kinds have deluged 
the world with blood. Today these conflicts have developed to an 
exceptional degree and the peoples of all countries, viewing the expe
riences gathered in recent conflicts, are anxiously wondering what 
use will perhaps be made of the formidable means of destruction that 
have been piled up on all sides.

For this reason, the International Red Cross Committee feels itself 
bound to draw the attention, in the most pressing fashion, of all 
States, particularly of the Powers actually engaged in conflicts, to a 
problem of the deepest gravity : the protection of civilian populations 
against bombardment from the air.

The duty of the Red Cross is, first and foremost, to bring relief 
to the victims of warfare, to the sick and wounded and to prisoners 
of war. In this respect the Geneva Conventions furnish, in the 
majority of cases, a sound juridical basis, and their humanitarian 
principles have, as a general rule, been respected even in circumstances
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where these Conventions, as such, were not held to be formally 
applicable by some of the interested Parties.

But the International Committee must, none the less, seize all 
possible opportunities of eliminating, or reducing the causes which 
increase still more the number of war victims. For this reason it is 
the Committee’s duty to consider with particular solicitude the lot 
of those who are incapable of harming the enemy, but are nevertheless 
exposed to the terrible effects of engines of destruction.

Among these possible victims of military operations, the popula
tions of large centres, towns and villages are far the most important, 
because of their number. Bombardment by airplane exposes such 
civilian populations to a formidable danger, scarcely foreseen at the 
time when the chief Conventions for the regulation of warfare were 
concluded. Yet the great humanitarian principles of these Conven
tions and the indestructible spirit that informs them, remain un
changed, and must continue to impress themselves on the conscience 
of all nations, under the new conditions of warfare. It is in the 
Fourth Hague Convention of 1907 especially that these principles 
and this spirit have found their expression. The Hague Convention 
is based on the general immunity which International Law grants 
to civilian populations, as distinct from armed forces ; it refuses 
furthermore to belligerents an unlimited right in the choice of means 
of harming the enemy ; it forbids, lastly, the attack or bombardment, 
by any means whatsoever, of towns, villages, dwellings or buildings 
which are not defended.

In the absence of any recent Convention formally and specifically 
regulating aerial warfare, and taking into account the changes that 
have occurred in the conduct of hostilities, an idea common to all 
civilized nations has nevertheless made its appearance; military 
objectives alone can be permissibly attacked. The important declara
tions made in September 1939 by several belligerent Powers can be 
quoted in support of this affirmation.

The statement of a principle is, however, not sufficient in itself, 
since the notion of “ military objectives ”  remains lacking in precision, 
and because difficulties arise from the fact that military objectives 
are sometimes close to harmless inhabited areas, or are more or less 
mixed up with them.

Under these circumstances, and seeing the fearful menace which 
threatens all peoples, the International Red Cross Committee, following 
the wishes expressed on the occasion of several International Red 
Cross Conferences by the entire body of National Red Cross Societies 
— Conferences at which Governments were also represented— con
siders itself bound to refer once more to a matter which it deems
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essential, namely the prohibition or limitation of aerial bombardment. 
The Committee therefore addresses to all Powers a pressing appeal, 
asking them to examine the possibility of giving civilian populations 
better security, by fixing at least certain basic conditions regulating 
the use of aerial weapons.

Under present circumstances, complete and strict regulations, and 
still more the meeting of a diplomatic Conference, seem to have no 
practical chance of success. However, bilateral agreements between 
Powers actually at war may be looked upon as feasible. The Inter
national Committee, which earnestly desires the conclusion of such 
agreements, urges all Powers in the most pressing manner to give 
favourable consideration to this solution of the matter. In the Com
mittee’s view such agreements should envisage the following points, 
which we consider to be essential :

Confirmation of the general immunity granted by International 
Law to civilian populations.

Proclamation that military objectives alone are legitimate objects 
of attack 1, and, more especially prohibition of all attack directed 
against civilian populations as such (intimidatory bombardments).

Definition of what is meant by “ military objective ” .
Recognition that in any case an act of destruction shall not involve 

harm to the civilian population disproportionate to the importance 
of the military objective aimed at by the attack.

The determination of military objectives will moreover have the 
advantage of allowing States to take practical steps in order to remove 
harmless populations from the neighbourhood of places which are 
recognized as military objectives and are thus exposed to bom
bardment.

** *

The International Red Cross Committee furthermore considers 
necessary to foresee some form of procedure applicable in case of 
alleged or effective violation. The profound emotion which is so 
justly caused by all cases where inoffensive inhabitants fall victims 
to the horrors of war, demands immediate establishment on the spot, 
with all possible objectivity, of the alleged facts. Such establishment 
is also of undoubted value, if and when a proper enquiry can be 
instituted under such conditions as may ensure equal respect of right 
and impartiality.

The International Red Cross Committee moreover holds it to be 
fundamentally important to stipulate that no reprisals insofar as the

1 T h e D raft Convention, draw n up b y  the Juridical Com m ission 
w hich m et a t The H ague in 1923, and certain studies annexed thereto, 
m ight furnish useful suggestions on this point.



Powers may consider reprisals to be legitimate— may be instituted 
before the interested party has, at the very least, been able to make 
itself heard, within a given time, through the intermediary of the 
Power appointed to represent its interests with the enemy, or through 
any other channel the Powers may choose. Nothing should be 
neglected which may prevent the belligerent States from embarking 
on the perilous course of reprisals.

Lastly, the International Committee recalls here a principle which 
can, on no pretext whatever, be called into question, namely, that 
persons and things protected by the Geneva Convention can never 
be the objects of attack, not even on the plea of reprisals.

4. Appeal of the International Committee of the Red Cross of 
5th April, 1950, concerning atomic weapons and non-directed 
missiles (Addressed to the High Contracting Parties signatory 
to the Geneva Conventions for the Protection of the Victims 
of War).

Geneva, April 5, 1950.

On August 6, 1945, when the first atomic bomb exploded, the 
world saw in it at first only a means of ending the War. Soon the 
destructive capacity of this arm became known, and increasing alarm 
came with the realisation. Since then, the civilised world has been 
hoping to see a reaffirmation of the rules of law and their extension 
to ensure protection against such means of destruction. Not only 
has this hope been belied, but there is already talk of arms still more 
destructive. Scientists have it that entire cities can be instantly 
wiped out and all life annihilated for years over wide areas. Mankind 
lives in constant fear.

It is the province of Governments to draw up the laws of war. 
The International Committee of the Red Cross is well aware of this 
fact, and it realises that the establishment of such laws involves 
political and military problems which are by their very nature outside 
its scope. Nevertheless, on the morrow of the formal signature of 
the four Geneva Conventions for the protection of the victims of war, 
the Committee feels that its duty is to let Governments know of its 
anxiety.

The protection of the human person against mass destruction is 
intimately bound up with the principle which gave rise to the Red 
Cross : the individual who takes no part in the fighting, or who is 
put hors de combat must be respected and protected.
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The International Committee has not waited until now to take 
up the question. On September 5, 1945, scarcely a month after the 
release of the first bomb, it drew the attention of National Red Cross 
Societies to the grave problem posed by the atomic arm. This step 
was in itself a logical sequence in the attitude the Committee had 
taken to the development of modern warfare. From 1918 onwards, 
it had begun to collect documentation on the protection of civilians 
against aerial warfare and might be considered in this respect as a 
pioneer of civilian air-raid precautions. The Committee at the same 
time endeavoured to secure from the Powers an undertaking to refrain 
from the bombardment of non-military objectives. A series of pro
posals was laid before one of the first Assemblies of the League of 
Nations, with the object of eliminating certain methods of warfare 
introduced during the first World War. Supported by the conclusions 
reached by experts and backed by the documentation it had brought 
together, the Committee later addressed to the Disarmament Con
ference an appeal for the absolute prohibition of aerial bombardment.

During the second World War, the Committee repeatedly called 
upon belligerents to restrict bombardment to military objectives 
only, and to spare the civil population. The most important of these 
appeals, dated March 12, 1940, recommended that Governments 
should conclude agreements which would confirm the immunity 
generally accorded to civilians and prohibit all attacks against them. 
Similarly, the International Committee on several occasions advocated 
the creation of safety zones and localities. All these efforts proved 
fruitless.

The War once over, the International Committee did not relax 
its efforts. The Preliminary Conference of National Red Cross 
Societies, which met at Geneva in 1946, adopted a Resolution recom
mending, inter alia, the prohibition of the use of atomic energy for 
war purposes. Armed with this text, the International Committee 
presented a report to the XVIIth International Red Cross Conference 
(Stockholm, 1948) recalling the above facts, and proposed the con
firmation of the 1946 Resolution, after extending it to cover all non- 
directed weapons. The Conference voted the following Resolution :

“ The XVIIth International Red Cross Conference,
considering that, during the Second World War, the belligerents 

respected the prohibition of recourse to asphyxiating, poison and similar 
gases and to bacteriological warfare, as laid down in the Geneva 
Protocol of June 17, 1925,

noting that the use of non-directed weapons which cannot be 
aimed with precision or which devastate large areas indiscriminately, 
would involve the destruction of persons and the annihilation of the 
human values which it is the mission of the Red Cross to defend, 
and that use of these methods would imperil the very future of 
civilisation.
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earnestly requests the Powers solemnly to undertake to prohibit 
absolutely all recourse to such weapons and to the use of atomic 
energy or any similar force for purposes of warfare. ”

Almost at the same moment, the International Congress of Military 
Medicine and Pharmacy, also meeting at Stockholm, adopted a similar 
Resolution.

Today, in recalling to Governments the Resolution of the XVIIth 
Red Cross Conference, the International Committee feels obliged to 
underline the extreme gravity of the situation. Up to the Second 
World War it was still to some extent possible to keep pace with the 
destructive power of armaments. The civilian populations, nominally 
sheltered by International Law against attack during war, still 
enjoyed a certain degree of protection, but because of the power of 
the arms used, were increasingly struck down side by side with com
batants. Within the radius affected by the atomic bomb, protection 
is no longer feasible. The use of this arm is less a development of 
the methods of warfare than the institution of an entirely new con
ception of war, first exemplified by mass bombardments and later 
by the employment of rocket bombs. However condemned— and 
rightly so— by successive treaties, war still presupposed certain 
restrictive rules, above all did it presuppose discrimination between 
combatants and non-combatants. With atomic bombs and non- 
directed missiles, discrimination becomes impossible. Such arms 
will not spare hospitals, prisoner of war camps and civilians. Their 
inevitable consequence is extermination, pure and simple. Further
more, the suffering caused by the atomic bomb is out of proportion 
to strategic necessity; many of its victims die as a result of burns 
after weeks of agony, or are stricken for life with painful infirmities. 
Finally, its effects, immediate and lasting, prevent access to the 
wounded and their treatment.

In these conditions, the mere assumption that atomic weapons 
may be used, for whatever reason, is enough to make illusory any 
attempt to protect non-combatants by legal texts. Law, written or 
unwritten, is powerless when confronted with the total destruction 
the use of this arm implies. The International Committee of the Red 
Cross, which watches particularly over the Conventions that protect 
the victims of war, must declare that the foundations on which its 
mission is based will disappear, if deliberate attack on persons whose 
right to protection is unchallenged is once countenanced.

The International Committee of the Red Cross hereby requests 
the Governments signatory to the 1949 Geneva Conventions, to take, 
as a logical complement to the said Conventions— and to the Geneva 
Protocol of 1925— all steps to reach an agreement on the prohibition 
of atomic weapons, and in a general way, of all non-directed missiles. 
The International Committee, once again, must keep itself apart
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from all political and military considerations. But if, in a strictly 
humanitarian capacity, it can aid in solving the problem, it is prepared, 
in accordance with the principles of the Red Cross, to devote itself 
to this task.

For the International Committee of the Red Cross

Leopold B o issie r  Paul R uegg er

V ice-President President
Chairm an of the Legal Commission

5. Resolutions of International Red Cross Conferences con
cerning the use of non-directed weapons.

The XIVth International Red Cross Conference,

(1) renews the declarations of preceding Conferences relative to 
chemical and bacteriological warfare, and urges the International 
Committee of the Red Cross to pursue its efforts towards hastening 
the ratification of the Geneva Protocol of June 17th, 1925, prohibiting 
the use of asphyxiating, poisonous or similar gases in warfare by all 
Powers having signed, or adhered to, the Geneva Convention,

(2) The XIVth International Red Cross Conference, approves of 
the measures taken by the International Committee of the Red Cross 
in carrying out the mandate entrusted to it by the X lllth  Conference, 
and urges it to continue its efforts towards the protection of civilian 
populations against chemical warfare, in accordance with the Resolu
tion of the International Commission of Experts,

and expresses the hope that the National Red Cross Societies 
will grant immediate financial support to the International Committee 
to enable it to carry these efforts to a successul conclusion, particu
larly in developing an information centre and in organising competi
tions, with prizes, between scientists and manufacturers ; without such 
pecuniary support, the future of this work would be seriously com
promised, 3

(3) The XIVth International Red Cross Conference, deems it the 
bounden duty of the National Red Cross Societies,

to take every useful precaution, in conformity with the appropriate 
instructions issued by their respective Governments, for the passive 
defence of the civilian populations against the dangers of warfare, 
whether chemical alone or combined with other forms of attack,

to instigate, if need be, these governmental instructions,
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to apply them within the limits set by the Governments, while 
using the widest possible initiative in cases where the Governments 
have specified nothing formal as to the choice of methods,

to keep their respective Governments periodically informed of 
progress made in this direction,

the Conference hopes further that the Governments will concern 
themselves with the active defence of large cities against attacks from 
the air ; such measures would be purely military in character but 
are vital to the protection of the population.

(4) from a study of the Resolution of the Experts sitting at Brussels 
and Rome, it is apparent that a war would expose civilian populations 
to very grave perils and that it might become almost impossible, 
particularly in the case of large agglomerations, to protect them, 

this possibility is the more serious inasmuch as it appears, after 
consultation with jurists, that the protection of civilians against the 
effects of warfare is properly guaranteed by no Diplomatic Conven
tion. The Conference deems that it is the duty of the International 
Committee to study the means whereby this state of affairs might 
be remedied and made known. (Brussels, 1930, Resolution No. V)

*

The XVth International Red Cross Conference, while noting that 
since the XIVth Conference the number of Governments which have 
ratified the Geneva Protocol of June 17th, 1925, concerning the 
prohibition of the use in war of asphyxiating, poisonous or similar 
gases, and of bacteriological methods of warfare, has considerably 
increased,

recommends that the International Committee of the Red Cross 
continue its endeavours to secure the ratification of the said Protocol 
or adhesion to the said Protocol by all countries which are parties 
to the Geneva Conventions,

thanks the International Committee for the initiative which it 
has taken in order to develop in time of peace and in time of war mea
sures for the protection of the civilian population against poison gas, 

expresses the hope that the International Committee will be placed 
in the position to continue the technical investigation which it has 
already undertaken in spite of the difficulties of all kinds confronting it, 

approves the activity of the Documentation Centre, and invites 
National Societies to give their financial assistance to the International 
Committee, in order to contribute to the development of this Centre, 

notes the conclusions of the International Commission of Jurists 
of 1931, and expresses the hope that the studies of this Commission
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will be continued with a view to finding means for the legal protection 
of the civilian population against the dangers of aerial warfare in its 
various forms. (Tokyo, 1934, Resolution No. XXXVI.)

*

The XVI Ith International Red Cross Conference, considering that 
during the Second World War the belligerents respected the prohibi
tion of recourse to asphyxiating, poison and similar gases and to 
bacteriological warfare, as laid down in the Geneva Protocol of June 17, 
I 9 2 5.

noting that the use of non-directed weapons which cannot be 
aimed with precision, or which devastate large areas indiscriminately, 
would involve the destruction of persons and the annihilation of the 
human values which it is the mission of the Red Cross to defend, 
and that the use of these methods would imperil the very future of 
civilisation,

earnestly requests the Powers solemnly to undertake to prohibit 
absolutely all recourse to such weapons and to the use of atomic energy 
or any similar force for purposes of warfare. (Stockholm, 1948, 
Resolution No. XXIV.)

*

The Board of Governors, considering the resolution passed in its 
present session exhorting the Powers to renounce the use of atomic 
weapons, chemical and bacteriological warfare,

Considering the fact that the role of the Red Cross is to protect 
civil populations from the devastating and indiscriminating effects 
of such warfare,

Requests the International Committee of the Red Cross to make 
a thorough examination of the subject and propose at the next Inter
national Conference of the Red Cross the necessary additions to the 
Conventions in force in order to protect civilian populations efficiently 
from the dangers of atomic, chemical and bacteriological warfare 
(XXIIIrd Session— Oslo, May 1954).
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ANNEX IV

British Directive of October 29, 1942, 
on the subject of Air Warfare

On several occasions the Commentary quotes the instructions 
given by the British Government in October 1942 to its air forces 
operating in the European theatre of war. A useful purpose, from 
the legal point of view, is served by reproducing the whole of a passage 
referring to those instructions from W. F. Craven’s book, “ The 
Army Air Forces in World War II ” , for which the complete reference 
is given in the bibliography that follows.

After alluding to the difficulties raised by the bombing of objectives 
situated in the occupied countries of Western Europe, the book goes 
on to say (vol. II, p. 240) :

"  It was in an effort to bring up to date a code of rules for operations 
in this delicate but unavoidable situation that the Air Ministry, to 
whom the responsibility for such political matters was customarily 
left, issued the directive of 29 October. Bombardment was to be 
confined to military objectives. The intentional bombardment of 
civilian populations, as such, was forbidden. It must be possible to 
identify the objective. The attack must be made with reasonable 
care to avoid undue loss of civilian life in the vicinity of the target, 
and if any doubt existed as to the possibility of accurate bombing 
or if a large error would involve the risk of serious damage to a popu
lated area no attack was to be made. The provisions of Red Cross 
conventions were, of course, to be observed. Military objectives were 
defined broadly to include any sort of industrial, power, or transporta
tion facility essential to military activity. The only other important 
restrictions were against attacks on passenger trains during daylight 
hours and on power stations in Holland, the destruction of which 
would cause extensive flooding of the land by putting out of action 
electrically driven pumps. Special consideration was to be given 
to the Channel Islands, should attacks on enemy installations there 
become necessary. In conclusion, the directive stressed that none of 
the foregoing rules should apply in the conduct of air warfare against 
German, Italian, or Japanese territory, except that the provisions of 
Red Cross Conventions were still to be observed, for “  consequent 
upon the enemy’s adoption of a campaign of unrestricted air warfare, 
the Cabinet have authorized a bombing policy which includes the 
attack on enemy morale... ”
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ANNEX Y

Bibliography on Air Warfare

This is a summary bibliography, and therefore incomplete. In 
general it only includes surveys published after the Second World 
War ; for earlier publications, reference may be made to the biblio
graphical indications given in the works of Spaight: “ Air Power 
and War Rights ” , or, especially, on legal questions, A. Meyer: 
“ Völkerrechtlicher Schutz der friedlichen Personen und Sachen gegen 
Luftangriffe ” , Königsberg 1935.

The present bibliography does not include works dealing with 
current developments in aerial strategy or in atomic bomb.

I. General.

Wesley Frank C r a ven  and James Lea Cate  : The Army Air Forces 
in World War II, Office of (U.S.) Air Force History ; Chicago 
1951-1954, in 5 volumes.

The United States Strategic Bombing Survey, Over-all Report 
(European War), September 1945 (not for commercial publication).

D. R ich ar d s  and H. St. G. Sa u n d er s  : Royal Air Force 1939-1945 ; 
in 3 volumes, London, 1953-1954.

N. Ma c Milla n  : The Royal Air Force in the World War II ; London, 
1949-1950, in 4 volumes.

K o z e v n ik o y a  (T. B.) : Krylja Nashei Strany (The Wings of our 
Country) ; Moscow, 1953.

Major John F u lle r  : The Second World War ; London, 1946.
Lt.-Colonel Pierre P a q u ie r  and Claude P a s t e l  : La Bataille aérienne 

de l’Allemagne ; Paris, 1947.
B. H. L id d e l-H a r t  : The Revolution in Warfare ; London, 1946.
General H e b r a r t  : Vingt-cinq années d’aviation militaire ; in 2 

volumes, Paris, 1946 and 1947.
G. W. F e u ch te r  : Geschichte des Luftkriegs ; Bonn, 1954.
C. R ougeron  : La leçon de Corée ; Paris, 1952.
General L. M. Chassin  : Aviation Indochine ; Paris, 1954.



II. Memoirs, Narratives.
(This section of the bibliography has had to be limited to a few 

works, in view of the great number published.)

H. H. A rn o ld  : Global Mission ; New York, 1949.
A. H a r r is  : Bomber offensive ; London, 1947.
W. I. L a w r e n c e  : No. 5 Bomber Group R.A.F. ; London, 1951.
P. B r ic k h il l  : The Dam Busters (published in French under the title 

” Les briseurs de barrages ”  ; Paris, 1954).
P. Clo ster m an n  : Feux du Ciel ; Paris, 1951.
L. G e r m a in  : Mémoires d’un incendiaire ; Paris, 1951.
A. Ga l l a n d  : Jusqu’au bout sur nos Messerschmidt ; Paris, 1954.
W. B au m bach  : Zu spät, Munich, 1949.

III. Studies written from the point of view of civil defence.

A. L ju n g d ah l  : Studie over möjligheterna für hemortsbekämpning 
genom flygstridskrafter mot bakgrunden av. erfarenheterna fran 
det andra världskriget, Stockholm, 1954.

R. M. T itm uss : Problems of Social Policy ; London, 1950.
I. L. J an is  : Air War and Emotional Stress ; Toronto, 1951.
H. R um pf : Der hochrote Hahn ; Darmstadt, 1952.
A. R o d en ber g er  : Der Tod von Dresden ; Dortmund, 1951.
P. N a g a ï : Les cloches de Nagasaki ; Paris, 1954.
C. G ibr in  : Atomique secours ; Paris, 1953.

IV. Legal Studies.
(Apart from works on the general subject of the Law of War, 

such as Oppen h eim -L a u te r pa c h t  : International Law, Vol. II, 
7th edition, London, 1952, or E. Ca st r e n  : The present Law of War 
and Neutrality, Helsinki, 1954.)

J. M. S paig h t  : Air Power and War Rights, 3rd edition ; London, 1947.
E. Sp e t zle r  : Die völkerrechtliche Stellung der Zivilpersonen im 

Luftkrieg ; Göttingen, 1956.
M. L e  Go ff  : Manuel de droit aérien ; Paris, 1954.
N u r ic k  : Aerial bombardment, theory and practice ; American Journal 

of Int. Law, 1945, p. 689.



Ming-Min P en  : Les bombardements aériens et la population civile 
depuis la seconde guerre mondiale. Revue générale de l’air, Paris,

1952, p. 302.

J. L. K unz : The laws of war ; American Journal of Int. Law, April 
1956.

E. Ca str e n  : La protection juridique de la population civile dans la 
guerre moderne ; Revue générale de Droit International public, 
No. i, 1955.

N. Sl o u t s k y  : La population civile devant la menace de destruction 
massive ; Revue générale de Droit International public, No. 2,1955,

M. S ib e r t  : Remarques et suggestions sur la protection des popula
tions civiles contre les bombardements ; Revue générale de Droit 
International public, No. 2, 1955.

Sch m itz : Die “ offene Stadt ” im geltenden Kriegsrecht. Zeitschrift 
für ausländisches öffentliches Recht und Völkerrecht, Vol. 10, 
p. 618.

H. K rau s  : Der Schutz der Zivilpersonen in Kriegszeiten nach dem
4. Genfer Abkommen vom 12. August, 1949 ; Göttingen, 1953.

R. J. W ilh elm  : The Geneva Conventions and War from the Air ; 
Revue internationale de la Croix-Rouge, English supplément, 
March 1954, p. 55. (French version in the Revue internationale 
de la Croix-Rouge, 1952, p. 10.)

T homas : Atomic Warf are and International Law ; Proceedings of the 
American Society of International Law, Vol. 40, 1946.

J. M. Spa ig h t  : The Atomic Problem ; London, 1948.
J. K u n z  : Atombombe und Völkerrecht ; Oesterreichische Zeitschrift für 

öffentliches Recht ; 1950, Bd. II.
P. H. R an der m an n  : Das Verbot technischer Waffen; (mimeographed), 

Diss. Bonn, 1954.
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