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THE GENEVA CONVENTIONS OF ~
THE QUESTION OF SCRUTINY

I

ORIGIN AND DEVELOPMENT
OF THE IDEA OF SCRUTINY

Among the provisions common to the four Geneva Conven
tions of 1949 is the following 1:

The present Convention shall be applied with the co-operation
and under the scrutiny of the Protecting Powers whose duty it is to
safeguard the interests of the Parties to the conflict. To this effect,
the Protecting Powers may appoint, apart from their diplomatic
or consular staff, delegates from amongst their own nationals or
the nationals of other neutral Powers. The said delegates shall
be subject to the approval of the Power with which they are to
carry out their duties.

The Parties to the conflict shall facilitate to the greatest extent
possible, the task of the representatives or delegates of the
Protecting Powers.

The representatives or delegates of the Protecting Powers shall
not in any case exceed their mission under the present Convention.
They shall, in particular, take account of the imperative necessities
of security of the State wherein they carry out their duties.

In the first two Conventions the last p3ragraph has an
additional sentence:

1 First Convention — Geneva Convention for the amelioration of the
condition of the Wounded and Sick in Armed Forces in the field
(Article 8).

Second Convention — Geneva Convention for the amelioration of
the condition of the Wounded, Sick and Shipwrecked Members of
Armed Forces at Sea (Article 8).

Third Convention — Geneva Convention relative to the Treatment
of Prisoners of War (Article 8).

Fourth Convention — Geneva Convention relative to the Protection
of Civilian Persons in Time of War (Article 9).

I



It is rather surprising to find that the first instances of
aliens being represented and protected abroad by a third country
were not the outcome of requests from their home country or
from the aliens themselves, but were actually due to the initiative
of the third Power. The great Powers, to increase their influence
and prestige, themselves took aliens who had no national
representative locally under the protection of their Embassies
or Consulates. Thus it was that the first international treaties
under which a Protecting Power was recognized were made
directly between the State of Residence and the Protecting
Power, and at the latter’s request, without the intervention of the
State of Origin. Provision was made in the sixteenth century,
for example, in the Capitulation Treaties with Turkey, that
France should have the right to protect aliens. The Franco
Turkish Treaty of 1604 even obliged citizens of countries which
had not a specific treaty with Turkey to trav~el there under
French protection. The usage was sowell established that the
older legal authorities asserted the right of any State to protect
aliens abroad.

This conception was bound to change as national sentiment
and the idea of community within the nation itself developed,
and continually tended to strengthen legal connections with the
emigrant. The more these connections were strengthened, the
more did the emigrant feel himself an alien, and the more often
did circumstances arise which obliged him to get in touch with
representatives of his Country of Origin or seek theirprotection.
In default of such representatives he turned to foreign Consuls.
The home country at the same time became more and more
conscious of its duty to him. Although emigrants are in general
subject to the laws of the country of Residence, their status and
legal position—_either because of international treaties or even
sometimes under local law—continue to be governed to some
extent by their national law. In addition, the feeling that there
is a national community, of which a citizen continues to form
part even when abroad, induced States to take account of the
way in which regulations accepted in international law were
applied to their citizens abroad. If a State could not do so
directly because it did not have diplomatic representation, or

could not provide the necessary administrative services for such
citizens, it became usual to have recourse to a third Power. The
initiative gradually passed from the Protecting Power to the
State of Origin. The protection of foreigners and foreign interests
came more and more to be merely a matter of obligipg a friendly
State ; but in this new sense it came to be generally accepted.

Just before the First World War, the usage was so far
established that the Protecting Power could almost be taken as
an institution in international law, although there was no
specific charter or general international convention on the
sub~ct. It would in any case have been extremely difficult to
codify the legal position. The principle was admitted, but
practice was far from uniform. There was general agreement on
the right of each State to protect its citizens abroad within the
usual limits and in accordance with treaties, and to appoint
a Protecting Power for the purpose. It was generally agreed also
that the State of Residence must accept such protection 1~

Each country however saw the role of Protecting Power in a
different light. Three main attitudes may be distinguished:

a) As a carry-over from the original tradition, each State is
entitled in its own right to protect foreign citizens. If a State
agrees to act as a Protecting Power, it does not do so as a
mandatory, but in virtue of its own right to carry out the
functions required, and it is free in this respect to use its own
discretion. It may even go to the extent of treating the nationals
of the State of Origin as if they were its own citizens. In such
case evidently the country of Residence could object to the
protected persons as a consequence being accorded greater
rights than they would have if represented by the diplomatic or
consular agents of their own country.

b) The State of Origin delegates its right of protection to a
third Power by mandate, which may be partial or general, and
which may be accepted in part or in whole. If accepted in full, the
Protecting Power may either treat the nationals of the State of
Origin as if they were its own citizens, or else provide them with

1 Legal authorities are agreed that the designation of a specific
Power may be contested, but not the principle itself.
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the services they would have from representatives of their own
country. The Protecting Power in such case can obviously
limit the protection, if the result would otherwise be to give the
persons concerned more favourable treatment—as a result
of treaty obligations for example—than its own citizens enjoy.

c) The third system is extremely flexible, and it is difficult
to define the legal ‘nature of the contract of protection, if there
is such a contract at all. The Protecting Power in this case lends
its good offices without engagement, or may even limit itself
to authorizing its agents, if they are willing, to accord their
good offices to nationals of the country of Origin.

Owing to these different conceptions the competence of the
Protecting Power in matter, time and space varies to extremes.
It depends also on circumstances. There are limits, however,
which the Protecting Power must not exceed—in time, the
moment at which the State of Origin can itself protect its own
citizens, in space, the frontiers of the territory over which the
State of Residence is sovereign, in matter, the powers which
the State of Origin could itself exercise. Thus, for example,
a State with many consular representatives in a very large
country may authorize one of them, merely in some outlying
part of it, to perform certain actions requiring personal
attendance of the protected persons on behalf of the country
of Origin pending the creation of a Consulate by the latter. That
is a delegation of powers restricted in time, space and matter.
Contrariwise, a small country with few citizens abroad and
limited administrative staff may ask another State to represent
it permanently abroad for diplomatic and consular purposes.
Liechtenstein is a case in point, its cizens abroad being under
the protection of Swiss Legations and Consulates. They have
the same right of access to these as Swiss citizens, and receive
all the services they would have, if there had been a Liechtenstein
foreign service. Between these two extremes, the scope for
variation is very wide.

Whatever its nature, duration or extent, the protection
of foreign interests may never in modern law exempt individuals
from the legal jurisdiction of the country of Residence. At most,
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it can help to ensure treatment in conformity with such laws,
and with international treaties and usages.

All this must be kept in mind, since the protection of foreign
interests in wartime is only one amongst other forms of pro
tection, with the qualification that it is both more necessary
and more restricted. More necessary, because in peacetime the
alien, who is not represented and has no Protecting Power, is
not entirely abandoned, but comes under the laws of the country
of Residence, as well as any treaties it may have with his
homeland. He has access to officials, may appeal to the Courts,
and usually is free to return to his homeland. In wartime on the
other hand he may find himself an enemy and a suspect; the
non-operation of treaties, following the declaration of war,
makes him an outlaw; his property may be sequestered, and he
himself may be arrested and interned. He may even be pre
vented from returning home because~’since compulsory military
service has become general, every enemy subject is a possible
soldier or spy, whose return home is liable to increase the enemy
war potential. The protection of foreign interests is more
restricted also because, as we have seen, the Protecting Power
cannot be invested with greater powers than the country of
Origin itself would have, and the state of hostilities limits the
rights of the latter to the observance of those few international
treaties whose validity is not suspended by war, or which take
effect only in wartime.

Restricted as they were in law, the activities of Protecting
Powers in wartime were still more so in practice, at least up to
the First World War. Their activities were in any case not
much liked. Public opinion in a belligerent country found it
difficult to understand why a neutral, possibly friendly, State
should protect enemy persons or interests and, not being very
well versed in diplomatic usage or legal rights, was inclined to
see in these activities unneutral conduct, and an attitude of
favour to the enemy cause. There was even one instance of a
belligerent notifying neutrals that it would consider the
protection by them of enemy interests as a non-friendly, or even
hostile, act! The diplomatic or consular agents of Protecting
Powers were frequently placed in the delicate position of appearing[

7



to be agents of the enemy. Only powerful States, which had to
be treated with circumspection by the country of Residence,
were in a position in wartime to carry out the functions of a
Protecting Power with some semblance of authority.

In such conditions it is not surprising that Protecting Powers
generally avoided anything spectacular in their work of safe
guarding enemy persons and interests.

THE FIRST WORLD WAR

Such was the position in 1914 at the outbreak of the First
World War, which was to bring about a new developmen~ in
the conception of the Protecting Power in wartime. One question
particularly attracted world attention during the conflict—that
of the fate of prisoners of war.

The lot of prisoners of war had never been enviable. If
public opinion was more concerned about them during the
First World War than previously, it was not necessarily because
in general their treatment differed very greatly from what it
had been in the past. Two factOrs bulked largely in the popular
imagination—the numbers of the prisoners and the length of the
conflict. Never had there been so many prisoners and never
had such large numbers remained so long in enemy hands.
The figures startled the imagination. In addition for a century
past and especially since the Red Cross was started, there was
a greater tendency to pity the suffering of the individual.
The International Committee of the Red Cross ‘ devoted itself to
their case. Following the precedent of its own previous
initiatives, it set up in Geneva in the very first days of the War
the Central Prisoners of War Agency which, with seven million
individual files, was to make the Committee’s reputation world
wide. At the same time, acting on the authority of the 1907

Hague Regulations 2, it took the initiative of sending missions
to visit the Prisoners of war camps.

1 The International Committee of the Red Cross will subsequently
be described, to save space, as “ ICRC “.

2 Regulations concerning the Laws and Customs of War, annexed to
the Hague Convention of x8 OctOber 5907. One Article stipulated that
the delegates of prisoners of war relief societies could, under certain
conditions, be admitted to distribute relief in the places of internment.

• If a simple private agency could in this way exercise a form
‘of scrutiny—unofficial but not ineffective—of the application
‘of the Hágue Regulations, there -was all the more reason why
-the Protecting Powers should be in a position to do the same.
As we have seen, one of their attributes was supervision of the
manner in which international treaties and usages were applied
in regard to those under their protection; and the Hague
Regulations with their Articles relating to the treatment of
prisoners of war are precisely one of those treaties which -come
into operation in wartime. -

Certain representatives of Protecting Powers did in fact do
much to carry out this part of their task in spite of the difficulties
to which such action was liable to give rise. They, also visited
camps, and were often able to obtain for prisoners treatment
more in conformity with the letter or spirit of the brief 1-lague
Regulations. They also succeeded in arranging special agree
ments between the belligerents to bridge various gaps in the
Regulations.

*
* *

The Regulations, the first international multilateral agree
ment to provide, to some extent, a recognized status for pri
soners of war, were still somewhat perfunctory on the question
of scrutiny. The Regulations laid down certain rules, which
were largely concerned with questions of military honour and
discipline. The humanitarian provisions proper concerning the
treatment of prisoners are summary:

They (i.e. prisoners of war) must be humanely treated, (Article 4,
paragraph 2). -

The Government into whose hands prisoners of war have fallen
is charged with their maintenance.

In the absence of a special agreement between the belligerents,
prisoners of war shall be treated as regards board, lodging, and
clothing on the same footing as the troops of the Government who
captured them. (Article 7).

It was not much. All in all, it is—or rather, was—enough,
in theory at least. There was a clear principle, namely, that
prisoners of war are entitled to humane treatment, and a
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clear and simple rule that their material treatment should
be on the same lines as that of the armed forces of the Detaining
Power. Nothing more seemed needed to ensure that a prisoner
would not be made to suffer outrageously as a result of the
drawbacks inseparable from his condition, or to. cease owing
to the difficulty of his position from feeling that he was being
treated as a man and as a soldier.

This however was to reckon without human nature. The
most lofty principles are quickly blunted in the frenzy of war.
When a whole country is breathing an atmosphere Of danger,
man hardens, and the scale of human values is subordinated to
the “ necessities of war “—often more pretended than real.
The public is prepared to s~e in any enemy citizen, disarmed
though he be, one of those responsible for its own misfortunes.
The feeling of collective danger engenders the sense of collective
responsibility, and if a prisoner of war suffers as a consequence,.
there is a temptation to regard his suffering as a fitting junish-.
ment following logically from the part he took in the collective
crime imputed to his country. His punishment is set off against
what one is oneself suffering as a result of the war. Thus it
comes about that principles, which were formerly considered
right, are now regarded—often quite honestly—as evil and
contrary to a sense of justice, though the sense of justice in
such cases is, or may be nothing more than the desire for an
eye for an eye and a tooth for a tooth.

THE “PRISONERS OF WAR CODE” OF 1929

Once the war was over, and the calm of peacetime prevailed,.
it was seen that the principle laid down in the Hague Regulations.
was good. The very privations of prisoners of war required
that the principle should be reaffirmed and, if possible, reinforced.
The method chosen was one which may be deceptive but often
proves effective—the method namely of illustrating the spirit
by the letter. If those called upon to apply a principle are
unable, or do not know how, to take the necessary measures,
detailed stipulations for doing so must be laid down for them
beforehand. The principle must be split up into provisions of

• detail, and reconstituted through a series of regulations which
are imperative and binding.

This task the ICRC took in hand, as soon as hostilities were
over. In its capacity as promoter of humanitarian Conventions
it undertook, not only to present a revision of the 1906 Geneva
Convention 1 but also to draft a Prisoners of War Convention
to supplement, and possibly replace, Chapter II of the Hague
Regulations. Certain parts of the Regulations which experience
had shown to be inadequate for the purposes of modern warfare
needed changing, and gaps had to be filled in. An adequate
legal basis had to be found for certain practices which had been
adopted in the interests of the prisoners, and for special agree
ments which belligerents had been led to conclude in view of
the grave situation resulting for prisoners from the prolonged
duration of wars. A new draft Convention, constituting a
veritable Prisoners of War Code, was accordingly drawn up
for submission to a forthcoming Diplomatic Conference.

It was not sufficient, however, merely to reinforce existing
texts. There have been many examples in wartime of the most
solemn agreements and principles ceasing, with disconcerting
ease, to have binding effect in the eyes of those responsible for
their application. The sincerity and even enthusiasm with which
such documents are signed and proclaimed in peacetime do not
always reappear, when they come to be implemented in the
full tide of war fervour for the benefit of enemies. If the lot of
prisoners had been slightly improved, and the Hague Regulations
had not been entirely ignored, it was in many cases because
there had been some sort of scrutiny, in fact if not in law. This
scrutiny was exercised, not only by conscientious representatives
of the Protecting Powers—i.e. representatives of the enemy
nation—but also by the neutral delegates of the ICRC, enjoying
as they did a special standing because they were acting, not on
behalf of a particular State, but in virtue of the inalienable rights
of the human person. These delegates had been sent on its

1 The Geneva Convention of 6 July 1906 for the Amelioration of the
Condition of the Wounded and Sick in Armies in the Field, was a second
version of the 1864 Geneva Convention, which had been based on the
ideas of Henry Dunant.
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own initiative by the JCRC into the camps and depots; and
their objective, reports, published after communication to the
interested Governments, had a very salutary influence.

The drafts pTepared by the Committee were submitted
to the X International Red Cross Conference in 1921, which
not only took the view that the Committee’s initiative was
worthy of support, but also that the new Convention should
make provision for the organisation of scrutiny. It was in
response to a Resolution of the Conference that the ICRC
inserted the following clause in its draft

The Contracting Governments, in case of war, shall mandate to
the ICRC the mission of appointing roving Commissions, composed
of citizens of neutral States, whose duty it shall be to ensure that
the belligerents~make regular application of the provisions of the
present Convention ~.

This proposal was for nothing less than regular and official
scrutiny, with every guarantee of impartiality owing to the
fact that it was entrusted to an independent body, neutral by
definition and by tradition, having regard only to the humani
tarian aspect of the problem.

The draft was not however accepted by the 1929 Diplomatic
Conference. Not that there was any explicit opposition to it,
although at the time the idea of giving a purely private agency
official functions which would entitle it to scrutinise the conduct
of Governments was distinctly revolutionary from a legal point
of view.~ But the representatives of States which had been
Protecting Powers during the war expressed the desire that

the role of such Powers should be distinctly set out, and their
task clearly defined “. This desire was very natural, and
reflected the difficulties these Powers had met with in carrying
out duties which might seem at first sight to form an undoubted
part of their traditional activities and attributes. But the
visiting of camps where prisoners were numbered by the hundred
thousand required a very much increased staff; and it is not
unintelligible that a country at war should have a certain hesi

‘ See Actes ~ie la Confdrence dipiomatique de Genève, 1929, page 33.
See also G. WERNER, Les Fri sonniers de guerre, Hachette, 5929.

tation about allowing the agents of a foreign State—which, even
though non-belligerent, is none the less acting on the enemy’s
behalf—to increase the numbers and the movements of its
agents on the belligerent’s territory. Considerations of national
defence would induce it to restrict rather than encourage such
activity, humanitarian in character though it might be.

A first draft was therefore drawn up at the Conference to
replace the ICRC proposal. It read:

[n order better to ensure the application of the clauses of the
present Convention, the Protecting Power called upon by one of
the belligerents to safeguard its interests may, outside its diplomatic
staff, appoint delegates belonging to other neutral Powers. Such
delegates must be accepted by the other belligerent.

The representatives of the Protecting Power or its delegates
~, shall be authorized to visit all localities, without any exception

- whatsoever, in which there may be prisoners.

“ The belligerents shall, to the greatest extent possible, facilitate
the work of the representatives or the agreed delegates of the
Protecting Power. The military authorities shall be~ informed of
their visits.

This text was not bad. In the event of another conflict, it
would have facilitated the work of the Protecting Powers by
eliminating the main restrictions which had too often hampered
them in practice. But there was already a movement in the
Conference itself to go further. Certain delegations not only
wished to facilitate the exercise by the Protecting Power of its
specific mandate, but wanted the Convention to confide this
mandate expressly to it. Proposals put forward included the two
following

The Protecting Powers designated by the belligerent parties for
the safeguard of their interests are required to ensure the regular
application of the provisions of the present Convention; with this
object, the Protecting Powers may, apart from their diplomatic
staff...

and
The High Contracting Parties agree that the regular application

of the present Convention implies the collaboration 0/ Protecting
Powers...

1 Actes de la Con/ére’nce diplomatique de 1929, pages 552 if.

12 ‘3



This was going too far, however. As one speaker said:
the word ‘implies ‘ has been interpreted in the sense that the

Protecting Power must necessarily occupy itself with the
interests of prisoners of war—something we had not intended to
say “. He th~en. proposed a text which was adopted by the
Conference, and became Artic]e 86 of the 1929 Prisoners of
War Convention

The High Contracting Parties recognize that a guarantee of
the regular application of the present Convention will be found in the
possibility of collaboration between the Protecting Powers charged
with the protection of the interests of the belligerents; in this
connection, the Protecting Powers may, apart from their diplo
matic personnel, appoint delegates from among their own nationals
or the nationals of other neutral Powers. The appointment of
these delegates shall be subject to the approval of the belligerent
with whom they are to carry out their mission.

The representatives of the Protecting Power or their recognized
delegates shall be authorized to proceed to any place, without
exception, where prisoners of’war are interned. They shall have
access to all premises occupied by prisoners and may hold con
versation with prisoners, as a general rule without witnesses,
either personally or through the intermediary of interpreters.

Belligerents shall facilitate as much as possible the task of the
representatives or recognized delegates of the Protecting Power.
The military authorities shall be informed of their visits.

Belligerents may mutually agree to allow persons of the pri
soners’ own nationality to participate in the tours of inspection.

The delegate’s reaction to the word “ implies “ did not
necessarily mean a retrograde attitude or an attack on the
idea of scrutiny. It was more likely the logical reaction of a
scrupulous lawyer. It did not mean that the Conference was
against obligatory scrutiny, but that it was not competent
to impose the obligation. The position was, as before, that
the Protecting Power was the mandatory of an individual
Government; and, as the mandate and its execution were the
concern of the two parties directly involved, it was not for
a third party to dictate to either. The evolution of the law
embodied in Conventions generally proceeds by successive
slow advances. The hundred or so Articles of the Prisoners
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of War Convention represented a considerable step forward;
and the mere fact of obliging belligerents to accept Protecting
Powers and facilitate their work was already an important
restriction of national sovereignty. Too much could not be
expected at once. Twenty years had to pass, and the terrible
events of a second world war, before a further advance towards
compulsory scrutiny was made in the 1949 Conventions.

Given the circumstances Article 86 was not bad. Its opening
words” The High Contracting Parties recognize that a guarantee
of the regular application of the present Convention will be
found in the possibility of collaboration between the Protecting
Powers...” take so much care to say something without actually
saying it that the effect is slightly comic. There was the desire
to say that scrutiny was eminently desirable and should be
facilitated, but without uttering a word which could be inter
preted either as an order to the scrutiniser or as a suspicion in
regard to the scrutinised. The important part however is what
follows, and it is clear-cut : therepresentatives of the Protecting
Power are authorized to proceed to any place where prisoners
of war are interned and converse with them, without witnesses.
These are the conditions essential for a proper scrutiny.

Legally, there was nothing new in Article 86. It confirmed
the right recognized by custom to each Contracting Party of
supervising, either directly or by the intermediary of a Pro
tecting Power, the manner in which the other Party fulfilled
his obligations. It tended to remove the obstacles which a
state of war so often raised to the practical exercise of this
right. But its adoption caused the new idea of obligatory
scrutiny by a neutral agency, contained in the ICRC draft, to be
dropped. In proposing it, the ICRC in no way under-estimated
what certain Protecting Powers had done. Nor did it desire
to substitute its own scrutiny for theirs. The one did not
exclude the other. The missions the ICRC had sent to the
camps during hostilities had proved themselves extremely
useful; and, far from duplicating the visits of representatives
of the Protecting Powers, they had been complementary to
them. The improvements obtained for prisoners of war had
been all the more numerous.

[
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Moreover the two types of scrutiny differed considerably.
The Protecting Power is not an institution already in existence
prior to the state of war : it does not necessarily exist at all.
During the First World War in fact certain belligerents did not
have recourse to a Protecting Power. Secondly, there is no
obligation on a Protecting Power to visit camps : it must first
be instructed to do so, and be willing to do it. Moreover; although
neutral in the conflict, it is none the less the mandatory of one
of the belligerents ; and, however objective its scrutiny, it
represents to the other side an enemy Power acting by delegation.
Prisoners are visited because of their nationality, in the name of
their home country, and on its behalf. The ICRC draft proposed
scrutiny by an already existing agency, neutral by definition,
independent of all belligerents and universal. It was to act
for all prisoners, merely because they were prisoners of war,
and without regard for their nationality. It was to act, not on
behalf of a given Power, but in the name of the human rights
proclaimed by all the signatory States.

It is true that the terms of Article 88

The foregoing provisions do not constitute any obstacle to the
humanitarian work which the International Red Cross Committee
may perform for the protectionof prisoners of war with the consent
of the belligerents concerned

implicitly recognized the right of- the ICRC, in the event of a
new conflict, to take the initiative in trying to renew the de /~cto
supervision which it had undertaken to such good effect during
the First World War. The Committee was to avail itself largely
of this Article.

Article 86 was not the only one to mention Protecting Powers.
They were mentioned in a dozen others, dealing withthe trans
mission of documents to the enemy Power, the right of prisoners
to complain about. the work they were obliged to do, relations
of the spokesman with elements outside the camps, and the
legal safeguards provided by the Conventions for prisoners on
trial. Nevertheless, these Articles gave no specific functions to
the Protecting Power, which is cited only as the natural repre
sentative of the enemy with whom even in wartime there must
be some means of corresponding. The Articles are accordingly

less concerned with the duties of the Protecting Power than
with those of the Detaining Power and with the rights of the
prisoners of war. Only Article 87 is to some extent imperative
in reference to the Protecting Power

In the event of dispute between the belligerents regarding the
application of the provisions of the present Convention, the Pro
tecting Powers shall, as far as possible, lend their good offices with
the object of settling the dispute.

But to such an extent is this the normal work of a Protecting
Power and so much to be taken as a matter of course, that it
is not surprising that little attention was paid to what was novel
in this somewhat imperative formulation of an already accepted
practice.

THE SECOND WORLD WAR

There is no point in further discussing the relative merits of
Articles which relate to scrutiny in the i~g Convention, or
discussing what the Protecting Powers or the ICRC were entitled
to attempt in virtue of Article 88. The Second World War from
1939 to 1945 by putting the 1929 Convention to the test was to
reveal these merits.

To see how the various interested agencies understood their
role, the opportunities and obstacles they met with and, above
all, the volume of work imposed upon them, it would be necessary
to read the reports of the various Powers which safeguarded the
interests of one or more of the belligerents, and the Committee’s
own voluminous report on its activities during the Second World
War.’ Even a summary would exceed the scope of this article.
Moreover, it is scarcely necessary to go into such detail in order
to evaluate the utility of scrutiny of the humanitarian
Conventions. Anyone can do that which is amply sufficient,
namely, contrast the treatment of prisoners of war from
countries bound by the 1929 Convention with that of prisoners
from countries which had not ratified that Convention or with
that of any civilians in concentration camps. This mere reference

‘ Ref’ort of the Intevnationcd Committee of the Red C7oss on its activities
during the Second World War, Geneva, x948. Vol. I.
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is enough. • On one side we find prisoners listed, classified, and
able to correspond with their relatives, fed, housed and looked
after—badly perhaps sometimes, but still sufficiently wçll to
prevent them dying from hunger, cold or maltreatment, and
evincing a normal mortality. On the other side, the captivity
of millions meant hunger, cold, suffering, existence in a veritable
death factory. Millions disappeared without trace, so that today
in many cases their relatives are not even sure whether they
are dead or alive.

Can such a difference in the treatment of prisoners be
explained by the mere existence of the 1929 Convention? In
certain countries at least it would seem so to a certain extent,
and even to a very large extent. But there have been too many
examples, on which it would be useless to insist which go to show
that the Convention would not have been applied as it was, and
that countless violations of every degree of gravity would have
taken place, unless the principle had been admitted from the
beginning that the Protecting Powers could visit the camps, and
unless they had been energetic in so doing, and also unless from the
outset the ICRC had again sent delegates to all the belligerents.

It may not be generally known that these delegates, during
and after hostilities, made ii,ooo visits to camps. There is
little doubt that without such visits and the thousands of others
made by representatives of the Protecting Powers, there would
day in and day out have been the gravest breaches of the
Conventions. Without these visits, and the observations and
negotiations which followed them there could scarcely have been
for prisoners of war the gigantic filing system of the Central
Agency which the ICRC set up, and was able, to give only one
example, to send across blockades and war fronts the equivalent
of ninety million individual parcels of five kilos each, representing
some three milliards of Swiss francs.

It is beyond question that without Article 86 of the 1929

Convention the Protecting Powers would have found it much
more difficult to exercise scrutiny. -Contrary to what happened
between 1914 and 1918, they had relatively little difficulty in
securing admission to the camps; and in general fewer obstacles
were placed in the way of their practical work. That was not
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only because the confirmation of their rights in Article 86 imposed
an obligation on the Detaining Powers, but also because it had
accustomed people to the idea of the intervention of foreigners
representing the enemy Power. The humanitarian character
of what they were doing became better understood.

They were aided also by other circumstances and new
practices. In 1914 many of the belligerents had asked a number
of different States to protect their interests with one and the
same Power: in 1939 it became customary to ask a single
Protecting Power to do so in an enemy State, and even some
times in regard to all the enemy Powers. Again, as more and
more countries entered the War, the safeguard of their interests
tended to be concentrated increasingly in the hands of the
few remaining neutrals. Consequently in the later stages of the
War Switzerland and Sweden between them represented
practically all the belligerents.1 Still more remarkable was the
fact that to an increasing extent these two Protecting Powers
were asked to protect simultaneously the interests of opposing
countries. This, although both were small countries, gave them
greatly increased authority, and considerably modified the very
nature of their activities. From the moment that a single State
represents the interests of more than one belligerent, and
represents each in the other’s territory; it becomes, to some
extent, a neutral intermediary—even an arbitrator—in addition
to being the i.ndividual mandatory of each. Its impartiality is
no longer open to question; and it can obtain improvements
directly by applying the very powerful lever of reciprocity.

PROPOSALS FOR REVISION

The 1929 Conventions thus came successfully through the
test. Often incompletely applied and even violated, they
nevertheless saved millions of prisoners of war, wounded and
sick from what millions of others whom no Convention protected
had to suffer. The Second World War showed, not only that
these Conventions should be strengthened where they had been

1 Switzerland at one time was the Protecting Power for 35 countries
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weak, extended where they had been inadequate, increased in
scope where their application had been contested, but also that
a new Convention was needed to protect the other immense
category of interned civilians and the populations of occupied
countries who had been subjected to arbitrary enemy rule. It
showed also that the system of scrutinyin the new Conventions
had to be much more thorough than that inaugurated in 1929

for the sole benefit of prisoners of war.
After the war the ICRC once again set to work to pool

its experience in the various theatres of war, with a view to
producing new or revised draft conventions. It brought together
in Geneva, first, a Conference of the National Red Cross Societies,
and then a Conference of Governments Experts, in order to
assemble the most authoritative opinions available. The first
of these conferences recognized that the question of scrutiny
and the punishment of violations of the Conventions was a
matter of particular importance which would have to be fully
studied’. The second, without modifying the provisions of
Article 86 of the 1929 Convention and those which refer to the
Committee’s right of initiative, and while recommending the
insertion of similar clauses in the new Convention for the
protection of civilians, concerned itself especially with the
question of substitutes should there be for one reason or another
no Protecting Power available 2~ It suggested the establishment
of a competent international agency, which would function
semi-automatically, should there no longer be a Protecting
Power. Certain experts considered this agency might be the
ICRC. The majority thought otherwise. They did not in any
way intend to restrict the powers of the ICRC in regard to its
humanitarian work; but they were anxious to avoid the risk
of its independence and neutrality being compromised by the
duties which are those of a Protecting Power, and consequently
have a certain political tinge.

1 See Report on the Work of the Preliminary Conference of National
Red Cross Societies, Geneva, July 26-August 3, 1946, ICRC, Geneva,
January 1947.

2 See Report on the Work of use Conference of Government Experts
for the Study of the Conventions for the Protection of War Victims, Geneva,
14-26 April 1947, ICRC, Geneva, ‘947.

The desire to find a substitute for the Protecting Power is
easily explained. The disappearance of sovereign States during
the War or the unconditional capitu1ation~ of others had led to
the non-recognition of their Protecting Powers. Millions, who
as regular military personnel should have been entitled to the
protection of the 1929 Convention, were refused it on the grounds
that their home country no longer existed or that it had un
conditionally capitulated. This at the same time deprived them
of recourse to a neutral representing their homeland. The fact
that the War was almost universal, and left scarcely a single
non-belligerent in the world, made it easy to visualise a world
conflict in which there would be no neutrals or at least no States
capable of carrying out the functions of a Protecting Power.

The monstrous character of certain violations of the Con
ventions committed where there had been no scrutiny, led to
a modification of the very idea of scrutiny. It was no longer
merely a question of recognizing the legitimate right of a
belligerent to see that the Conventions were applied, and to
facilitate his doing so. For the private right of belligerents was
substituted the general interest of humanity, which demanded
scrutiny, no longer as a question of right, but of duty.

With these various considerations in mind, the ICRC drew
up the revised Conventions and one new Convention which
were adopted and approved by the XVII International Red
Cross Conference at Stockholm, and became the working docu
ments of the 1949 Diplomatic Conference in Geneva. These
“ Stockholm Drafts” made the following proposals:

(i) An Article, common to the four Conventions, to read
as follows

The present Convention shall be applied with the co-operation
and under the supervision of the Protecting Powers whose duty it
is to safeguard the interests of the Parties to the conflict. To this
effect, the Protecting Powers may appoint, apart from their
diplomatic staff, delegates from amongst their own nationals, or
from amongst the nationals of other neutral Powers. Such dele
gates shall be subject to approval by the Power near which they
will carry out their duties. The said Power may only refuse its
approval if serious grounds are adduced.
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The Parties to the conflict shall facilitate to the greatest extent
possible the task of the representatives or delegates of the
Protecting Powers.

(2) A second Article, also common to the four Conventions,
providing against the default of a Protecting Power:

The Contracting Parties may at any time agree to entrust to
a body which offers all guarantees of impartiality and efficacy the
duties incumbent on the Protecting Powers by virtue of the present
Convention.

Furthermore, if protected persons 1 do not benefit or cease to
benefit, by the activity of a Protecting Power or of the said body,
the Party to the conflict in whose hands they may be, shall be
under the obligation to make up for this lack of protection by
inviting either a neutral State or an impartial humanitarian agency,
such as the International Committee of the Red Cross, to assume in
their behalf the duties devolving by virtue of the present Conven
tion on the Protecting Powers.

Whenever the Protecting Power is named in the present Con
vention, such reference also designates the bodies replacing the
said Power in the sense of the present Article.

(~) Provisions relating to visits to camps and places of
internment reproduced from Article 87 of the 1929 Prisoner
of War Convention.

The drafts thus took over the essential provisions of the
.1929 Convention. However these were made more precise and
greatly strengthened by being made imperative: “The present
Convention shall be applied with the co-operation and under the
supervision of the Protecting Powers...” Still further, the new
Article dealing with substitutes for the Protecting Powers
emphasized the quasi-compulsory nature of the scrutiny.

There was no express reference to the de facto scrutiny begun
by the ICRC durIng the First World War and repeated so
successfully and on so vast a scale during the Second. It is
implicit however in the Article dealing with the Committee’s
right of initiative, taken from Article 88 of the 1929 Prisoners
of War Convention, and this time included in all four Conven
tions. It is indeed almost explicitly recognized in the second

1 The specification of the protected persons varies with each
Convention.

paragraph of the Articles referred to~ above, in connection with
camp visiting : “ The delegates of the International Committee
of the Red Cross shall enjoy the same prerogatives “.

This was the problem submitted to the Diplomatic Conference.
An examination of the discussion on the texts during the
Conference, before they took on their final form, will allow us to
study and estimate the value and the scope of the scrutiny
adopted in the four Geneva Conventions of 1949.

22 23



II

ROLE OF THE PROTECTING POWERS

THE DIPLOMATIC CONFERENCE OF 1949

The draft article on the role of the Protecting Powers sub
mitted to the Diplomatic Conference contained three ideas

i. The Conventions to be applied with the assistance and
under the supervision (contrOle) of the Protecting
Powers;

2. The latter to be empowered to recruit supplementary
personnel, who were to be subject to the approval of the
Power concerned;

3. The work of the Protecting Power to be facilitated by
the Parties to the conflict.

i. Assistance and Scrutiny

From the first a certain number of delegates were adverse to
the idea of “ contrôle “ and some even asked for the word to be
suppressed. One of the delegates observed that it “would
imply some form of directives or instructions which the Pro
tecting Powers would be authorised to give to the Detaining
Powers. There was, however, no precedent for this in inter
national law “. These opponents were to be found solely among
the English-speaking delegations; and it was soon ascertained
that their opposition arose from their attributing to the word

contrôle “ in French the scope of the English word “ control ‘.‘.

24

L.

The word “control” in English is by no means the equivalent
~of the French word “ contrôle “. It is much stronger. It carries
the idea of domination or of direction.

The Conference soon agreed that the word” contrôle “should
be taken in its true French sense. There only remainedto find
an adequate English translation. Four words were proposed:
scrutiny, supervision, examination and observation, on which
lengthy discussion took place until the English-speaking dele
gations agreed to the word “ scrutiny “. It is thought fit to
refer to this discussion (which also occurred at the Stockholm
Conference) in these pages, as it was not a mere linguistic dispute.
It had its significance, and allowed for a clear estimation of
the part the Conference expected the Protecting Power to
play. The intention was to ask the latter to check the implemen
tation of the Conventions. Such a check does not empower it
to give orders to the Detaining Power; but it allows it to note
possible violations and to lodge protests, and also to submit
comments and suggestions to the Power in default, with a view
to rectifying errors in the application of the Conventions as soon
as possible. This long discussion concerning the word” contrôle
and its transl~tion may perhaps have implied a certain tendency
to limit the role of the Protecting Power. If so, it was a logical
tendency, motivated by the fear of causing too great a prejudice
to the national sovereignty of the belligerent States (on which
considerable encroachment had already been made upon the
humanitarian side by the successive Geneva and Hague Con
ventions). But this limitation is merely relative and only
concerns the future, cle lege ferenda. In other words, nobody
wished to blame the Protecting Powers for what they had done
during the last War. On the contrary, the aim was that they
should not only be empowered to do as much again in a possible
future conflict, but that they should be explicitly requested
to do it, and even to enlarge their field of action within certain
limits.

The most prominent feature of the first sentence of the Article
proposed and finally adopted is that the Diplomatic Conference
does not confine itself to recognising a right ; it tends to change
it into a duty.
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The scrutiny of the Protecting Power was already implicitly
admitted, as a possibility, in the “ Prisoners of War Code”
of 1929 1• - The Protecting Power was thus offered the means,.
and therefore the right, to exercise a kind of scrutiny. For the
future it is desired to give it more than the recognition of this
right : it is to be given the mission to exercise a scrutiny. There
is no doubt in this connection. This is proved by the discussions
both of the Joint Committee of the Diplomatic Conference
and of its Special Committee. In future the Protecting Power
will no longer act as a mere intermediary, as a messenger between
the Power which appointed it and the adverse Party. It will
in future be invested with duties by the community of nations.
The notion of a special appointment by one Power of another,
recognised by all nations, is now to be supplemented by an
entirely fresh notion, that of the appointment conferred by
all the nations in humanity’s highest interest and out of respect
for the principle declared by the Geneva Conventions.

The Stockholm Draft stated that “The present Convention
shall be applied with the cooperation...”. This goes far beyond
the 1929 formula, “The High Contracting Parties recognise
that a guarantee of the regular application of the present
Convention will be found in the possibility of collaboration
between the Protecting Powers...”. Nevertheless the new
formula did not raise any discussion, so unanimous was the
desire to strengthen the scrutiny and for it to be definitely
instituted.

2. Supplementary Stag

On this point the Stockholm Draft practically reproduced
in full the text of Article 86 of the Convention of 1929. The
Stockholm Conference, however, added the following sentence,
“The said Power may only refuse its approval if serious grounds
are adduced “. The principle having been admitted. since 1929

that Protecting Powers had the faculty of recruiting supple
mentary staff to accomplish the task authorised by the Conven
tion, nobody thought of reverting to it at a time when the
Protecting Power was not only to be authorised to exercise

1 Art. 86, see above, page 14.
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this function, but was also to be definitely invested with this
function. The discussion was therefore relatively short. It was
useful nevertheless in emphasising the importance attached to
the question of sufficient and qualified staff being available for
the Protecting Power’s needs. It was with this object that an
amendment was passed to add the words “ or consular” (in
order to read” diplomatic or consular staff “). It was thus fully
understood that the regular staff of the Protecting Power in the
State where its functions were to be exercised would be ipso jure
entitled to carry out the duties prescribed by the Conventions.
The discussion also made it clear that only the extra staff
specially recruited for carrying out the duties prescribed by the
Conventions would require to be separately accredited, the
diplomatic or consular staffs retaining their already officially
recognised position. The Diplomatic Conference however did
not see its way to concur with the opinion which had prevailed
at Stockholm and had given rise to the addition of the sentence
referred to above. After some discussion it deleted this addition,
and reverted to the initial draft of the International Committee
of the Red Cross. The majority of the Delegations were of the
opinion that the Protecting Power could not impose staff of any
description upon the belligerent Power, in whose territory it was
called upon to function. In normal times a State may refuse to
grant diplomats or consuls their agrément Or exe.quatur without
being obliged to disclose the reasons for its refusal ; and it
appeared to be incompatible with international usage that the
occasional, auxiliary and temporary staff recruited by the
Protecting Power should enjoy a more favourable status than
the usual diplomatic or consular staff. The Protecting Power
should be able to engage the services of qualified assistants in
sufficient numbers ; but the belligerent State should, for its
part, be in a position to oppose the nomination of persons who
might make use of the duties and facilities granted to them
under the Conventions for purposes unconnected with the
Conventions. The suppression of the sentence added (in an
over-generous spirit and perhaps too hastily at Stockholm)
should not be considered as an attempt to limit the possibilities
of the Protecting Power’s action, but merely as a legitimate
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preoccupation wi-tli the security of the belligerent State
concerned.

3. Facilities granted to the Protecting Power

This third notion was also taken practically word for word
from Article 86 of the 1929 Convention. But while it only
referred in the latter to visits to prisoner of war camps, it was
used in the Stockholm Draft to complete the general article on
the assistance of the Protecting Power, and applied to all its
activities under the four Conventions. Neither this provision
nor its place in the articles common to all four Conventions
gave rise to any discussion—which again is significant of the
desire to strengthen the part of the Protecting Power.

By adopting the three notions of the Stockholm Draft a
most satisfactory article ensued. Unfortunately it was liable
to be considerably weakened by an amendment submitted in
the following terms

With regard to their co-operation in the application of the
Conventions, and the supervision of this application, the activity
of the Protecting Powers or of their delegates may not infringe the
sovereignty of the State or be in opposition to State security or
military requirements.

The authors of this amendment explained at some length
that its purpose was to avoid infringement by the activity of
the Protecting Powers of the sovereignty of the Sta’te or action
prejudicial to its security. It was also, they said, intended to
prevent a Power being accused of a violation of the Convention,
because in some particular and exceptional case it might have
restricted the activity of the Protecting Power as being momen
tarily incompatible with military requirements or State security.

The amendment gave rise to a long and arduous discussion,
as in every case when the general requirements of humanity
are in conflict with those peculiar to national sovereignty.
Certain delegations were particularly desirous for the amendment
in question—or an equivalent text—to be inserted in the Con
vention. The others were, in the majority, opposed to this.
They could not but feel misgiving at the prospect of one pai~ti
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cular paragraph of the Article (the adoption of which was
unanimously recognised as necessary) allowing a belligerent
Power to systematically prevent its application. Some delegates,
while admitting that requirements of State security might, as an
occasional and temporary measure, restrict a specific activity of
the Protecting Power, suggested that the restriction should
be discussed in relation to a particular Article, for instance the
Article on camp visits ; but they would not have it inserted in
the general Article on the scrutiny by the Protecting Power.
No agreement having been reached, an alternative formula was
proposed, and then submitted to the Special Committee of the
Joint Committee dealing with the examination of the common
Articles, which read as follows

The representatives or delegates of the Protecting Power shall
not in any case exceed the limits of their mission as defined in the
present Conventions. They shall, in particular, take account of the
imperative necessities of security of the State wherein they carry
out their duties. Their activities shall only be restricted as an
exceptional and temporary measure when this is rendered neces
sary by imperative military necessities.

The first sentence considerably weakened the proposed
amendment inasmuch as it merely prohibited representatives
of the Protecting Power exceeding the limits of their mission.
So long as their activity remained within these limits, the State
where it was being exercised could not claim an infringement of
its sovereignty, as it would have been allowed to do at its will
by the first text proposed.

On the other hand it restricted to a marked degree the
mission of the Protecting Power. The words “telle qu’elle est
définie par la présente Convention” in French, or “as defined
in the present Convention “ in English, allowed of an inter
pretation, which in a future conflict would prohibit the Protecting
Power from exercising any activity not explicitly mentioned
in the special Articles of the Conventions, and prevent it from
taking the initiatives which special circumstances of the conflict
—unforeseeab]e in advance—might nevertheless require in the
victim’s interests. One delegation, perceiving the danger,
observed that the Conventions under discussion did not, pro
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perly speaking, “ define” the mission of the Protecting Powers.
It asked and obtained without discussion that the words “their
mission as defined in the present Convention” should be re
placed by the words “their mission under the present Conven
tion “. The Drafting Committee was requested to amend the
French draft in the same sense ; and the sentence in point became

Les représentants ou délégués des Puissances Protectrices
ne devront en aucun cas dépasser les limites de leur mission
tefle qu’elle ressort de la présente Convention “.

As for the second sentence, it did not appear in the first
amendment. The latter did not expressly provide for a restric
tion of the Protecting Power’s activity, but nevertheless implied
it. By the alternative text proposed restrictions were foreseen;
but the author thought that this would facilitate their limitation
in practice.

Like all compromises, it involved a concession which we
consider dangerous. To restrict a thing is to recognise its
existence. The Conference realised that this was so; and
without simply rejecting the text, as it had done with the first
amendment, it limited its adoption to the first two Conventions.
As one of the delegates very aptly pointed out, the First and
Second Conventions are intended to be applied, properly
speaking, “ on the battlefield “. It is conceivable that imperative
military rights should be reserved. The field of application for the
Third and Fourth Conventions however would .mainly be in
areas behind the lines; and the two Conventions in question
already contained a similar restriction in regard to a very
specific branch of the Protecting Powers’ activity. Articles iz6
of the Third and 143 of the Fourth Convention, concerning visits
to camps and places of internment, contain the following pro
vision “ Visits may not be prohibited except for reasons of
imperative military necessity, and then only as an exceptional
and temporary measure

By inserting a similar provision in the Articles common
to all four Conventions, the Detaining Power would be given
the possibility of practically stopping all action by the Protecting
Power, as occurred during the the Second World War in cases
where the 1929 Convention was not applicable. The represen

tative of a certain Power entrusted at the outbreak of the
conflict with the safeguard of a belligerent’s interests within a
State not legally bound by the 1929 Convention did not fail to
call attention to the fact that his country had been systematically
refused the right to visit prisoner of war camps precisely under
pretext of “ military necessities “. Again, it will be remembered
that no Protecting Power could intervene effectively on behalf
of millions of civilians interned in concentration camps, to
whom no Convention gave protection.

The Conference concurred with these arguments, and
therefore adopted the second part of the compromise amendment
for the First and Second Conventions only, leaving to the other
two Conventions the similar provisions prescribed for visits
to camps as mentioned above.

Finally, the definitive wording which resulted from these
debates was the following:

The present Convention shall be applied with the co-operation
and under the scrutiny of the Protecting Powers whose duty it is to
safeguard the interests of the Parties to the conflict. For this
purpose, the Protecting Powers may appoint, apart from their
diplomatic or consular staff, delegates from amongst their own
nationals or the nationals of other neutral Powers. The said
delegates shall be subject to the approval of the Power with which
they are to carry out their duties.

The Parties to the conflict shall facilitate to the greatest extent
possible, the task of the representatives or delegates of the
Protecting Powers.

The representatives or delegates of the Protecting Powers
shall not in any case exceed their mission under the present Con
vention. They shall, in particular, take account of the imperative
necessities of security of the State wherein they carry out their
duties.

to which the Conference added in the case of the First and
Second Conventions the words:

Their activities shall only be restricted as an exceptional and
temporary measure when this is rendered necessary by imperative
military reasons.

*
* *
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Article 8/8/8/9 is by no means the only Article which refers
to the intervention of the Protecting Power. The 1929 Con
vention relative to the Treatment of Prisoners of War already
contained—apart from its Article 86 concerning camp visits
—a series of special provisions in which mention was made of
the Protecting Power. The provisions mainly concerned the
forwarding of documents with which the Protecting Power
was particularly well able to deal, as well as certain legal
assistance in the case of judicial proceedings against prisoners
of war, to ensure for the latter a minimum of legal safeguards.

In the 1949 Conventions the provisions which refer to the
Protecting Power are considerably more numerous. The Annex
contains a list showing for each Convention the nature of the
activity allocated to, or requested from, the Protecting Power’.
It will be seen that in the First and Second Conventions there
are only three special provisions which mention the Protecting
Power. These are Articles i6 in the First and ,~ in the Second
Convention, concerning the forwarding of information on the
wounded, sick and dead, and Article 23 of the First Convention
concerning the offer of good offices of the Protecting Powers for
the institution of safety zones and localities. On the other hand
there are many more references of this kind in the Third and
Fourth Conventions.

There are a few other provisions which are applicable to
all four Conventions. These are Articles 11/11/11/12 concerning
the offer of good offices by the Protecting Power in the event of
disagreement as to the interpretation or application of the
Convention, Articles 48/49/128/145 on the forwarding of trans
lations of the Conventions during hostilities and, finally, an
Article of a most special significance, Article Io/io/io/II, which
provides for substjtutes for Protecting Powers where the latter
cease to exist or for one reason or other to be available. This
Article by itself deserves the special study which has been
given to it in -Part III of this survey. It seems nevertheless
essential to refer to it here, on account of its specific value and
the contribution it makes towards a better understanding of

‘See below page 73.

the scope of the functions attributed to the Protecting Power
in the new Conventions. It reads as follows:

The High Contracting Parties may at any time agree to entrust
to an organisation which offers all guarantees of impartiality and
efficacy the duties incumbent on the Protecting Powers by virtue
of the present Convention.

When wounded and sick, or medical personnel and chaplains 1

do not benefit or cease to benefit, no matter for what reasons, by
the activities of a Protecting Power or of an organisation provided
for in the first paragraph above, the Detaining Power shall request
a neutral State, or such an organisation, to undertake the functions
performed under the present Convention by a Protecting Power
designated by the Parties to a conflict.

If protection cannot be arranged accordingly, the Detaining
Power shall request or shall accept, subject to the provisions of
this Article, the offer of the services of a humanitarian organisation,
such as the rnternational Committee of the Red Cross, to assume
the humanitarian functions performed by Protecting Powers under
the present Convention. -

Any neutral Power, or any organisation invited by the Power
concerned or offering itself for these purposes, shall be required
to act with a sense of responsibility towards the Party to the
conflict on which persons protected by the present Convention
depend, and shall be required to furnish sufficient assurances that
it is in a position to undertake the appropriate functions and to
discharge them impartially.

No derogation from the preceding provisions shall be made
by special agreements between Powers one of which is restricted,
even temporarily, in its freedom to negotiate with the other Power
or its allies by reason of military events, more particularly where
the whole, or a substantial part, of the territory of the said Power
is occupied.

Whenever in the present Convention mention is made of a
Protecting Power, such mention also applies to substitute organi
sations in the sense of the present Article.

*
* *

1 This text is that of the First Convention. In the other Conventions
the words in italics are replaced by—

Second Convention “wounded, sick or shipwrecked or medicar
personnel and chaplains “ ;

Third Convention “prisoners of war”;
Fourth Convention “persons protected “.
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SENSE AND SCOPE OF ARTICLE 8/8/8/9

Article 8/8/8/9, as it emerged from the debates of the Diplo
matic Conference may appear to be faulty. It is. The Diplomatic
Conference of Geneva was not a meeting of jurists only. It was
not concerned with purely scientific law to be treated on purely
academic grounds. It was dealing with a matter touching upon
the very life of individuals, trying to raise a protective barrier
against the increasingly violent attacks launched by war against
the elementary rights of man, and endeavouring to make mani
fest as. best it could by texts and laws the indignation felt by
civilised people in recalling the extortionate methods practised
during the last world conflict. But the enunciation of these
principles came from plenipotentiaries who, as the represen
tatives of sovereign States, were equally conscious of their
duty to protect their countries’ sovereignty. The text
accordingly is a compromise issuing from discussions, in which
several conceptions were in conflict ; and one and the same
country might be found to hesitate between various inclinations,
according as it put itself in the place of (a) the Power of Origin
(concerned with the rights and interests of thousands or millions
of its nationals in enemy hands), (b) the Power detaining thou
sands or millions of enemy prisoners of war, or yet again (c) the
Protecting Power. It is a compromise between several compro
mises—between the general interest of humanity and that of
national sovereignty, between the special interest of the Power
of Origin and that of the Detaining Power, between Latin and
Anglo-Saxon or other juridical concepts, and finally between
two attitudes of one and the same Delegation which, while it
strongly supported the Stockholm Draft and opposed an amend
ment which it believed to limit the functions of the Protecting
Power, at the same time suggested an amendment considered
by the majority of the other Delegations as an obstacle to the
normal exercise of the Protecting Power’s functions. It is in
short a compromise between the wish. to regulate the law of
,war and to limit its possible excesses on the one hand, and the
fear of being bound in advance by too many restrIctions (of
which’ the full scope is impossible to foresee) on the other hand.

However useful humanitarian conventions may be, and however
daring one may wish them to be, they will invariably be one war
too late. They are based on certain experiences., Their aim is
to prevent a recurrence of reprehensible incidents in the future.
But they cannot legislate for an unknown future. Where they to do
so, in an attempt to anticipate what a future war would be like,
they would miss the mark, inasmuch as the essence of war is
the constant search for new arms, new means and new arguments
for destroying, outclassing or circumventing defences already
in existence.

Such as it is, with, its inherent defects, inevitable in any
compromise, its lack of clarity and the reservations which
undoubtedly weaken it, Article 8/8/8/9 nevertheless reveals
definite progress. It interprets the desire not only to strengthen
the scrutiny of the Conventions, which has given satisfactory
proof of its utility, but also to establish it as an essential institu
tion. There is no need to enlarge upon this point. The same
conclusion may easily be reached by anyone who looks back
to the last World conflict, and compares the fate of the prisoners
of war, who were legally and indubitably entitled to the benefit
of the 1929 Convention and scrutiny, where there was scrutiny,
with the conditions of those who were not protected by that
Convention. It may also be well to recall in this connection
the useful part played here and there by the International
Committee of the Red Cross in. exercising a de fado scrutiny
to a certain extent of its own accord whenever a Protecting
Power was not available 1

*
* *

From the first part of this survey it will have been seen that
until 1929 the Geneva Conventions did not provide for any
scrutiny, and moreover that the scrutiny instituted by the 1929

Code for .Prisoners of War was very meagre in form. What the
1929 Convention did was merely to facilitate a function of the
Protecting Power with which it was already invested in theory:
it did not in any sense impose the function in question.

1 See Report of the International Committee of the Red Cross on its
activities during the Second World War, Geneva, May 5948, Vol. I,
Part 3, Chapter XIII, pages 515 if.
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Under the 1949 Conventions scrutiny is not only favoured:
it is organised and almost obligatory. Since its first drafts the
International Committee of the Red CrOss had in fact deliberately
replaced the diplomatic wording adopted after lengthy discussion
by the authors of the 1929 Convention (namely “The High
Contracting Parties recognise th~.t a guarantee of the regular
application of the present Convention will be found in the
possibility of collaboration between the Protecting Powers...”)
by the following text : “ The present Convention shall be applied
with the co-operation and under the control of the Protecting
Powers...”. Nor was it by chance that this revised wording
(“ shall be applied “) was passed without discussion both by
the XVII International Red Cross Conference and by the Diplo
matic Conference in Geneva. This change as the expression of
a unanimous wish was tantamount to a command. If the
wording of the Article was not sufficient to make the obligatory
nature of the scrutiny evident, Article io above-mentioned
would do so. What else could that Article signify indeed except
that scrutiny is so necessary, so compulsory, that if no Protecting
Power exists a substitute must be found? It even goes so far as.
to entrust this duty to the Power least qualified for the purpose,
the Detaining Power ! Finally, is it not further evidence of this
unanimous wish that the institution of the scrutiny has been
extended in identical terms to all four Conventions?

It may even be contended that the new provision in its
imperative form modifies the juridical nature of the Protecting
Power’s intervention. Instead of being merely the special
representative of one of the belligerent Powers, by whom its
activity is simply recognised, the Protecting Power becomes the
representative of all the Contracting Parties to the Convention.
A higher appointment is superadded to its special appointment,
and its powers are thereby increased. To such a degree in fact
that one of the Delegations to the Diplomatic Conference
actually proposed (with reference to Article 4 concerning the
application of the Conventions by neutral Powers) an amendment
to the effect that, when relations between the Power of Origin
and the neutral Power are normal, the former should be entitled
to exercise of its own accord the rights conferred by the Con-

vention on the Protecting Power! From the, juridical point
of view such a suggestion might at first sight seem almost a joke.
It is of course obvious, and recognised in all existing juridical
systems, that the person who confers a mandate may himself
exercise at least all the rights which he has entrusted to the
mandatory. But the mere fact that such an amendment could
have been proposed clearly shows the importance attributed to
the~ institution of the Protecting Power as the medium for the
scrutiny of the applications of the Conventions. It clearly
shows that the authors of the Conventions had in mind for the
Protecting Power an appointment supplementary to that which
it holds from the State it represents.

Under the former system a Protecting Power could exercise,
by girtue of its private appointment and in’ the name and for the
account of its principal, a certain scrutiny of the application of
the 1929 Convention. By the ruling of the 1949 Conventions, the
appointment of the Protecting Power automatically designates
it, in so far as the, application of the Conventions is concerned,
as the Power to be placed by the whole body of the Contracting
Parties in charge of the scrutiny. There is’ no doubt that the
Protecting Power, no longer merely recognised in its functions
by all the Parties to the Conventions but invested by them with
these functions, has its power and authority considerably
increased.

This new conception of the role of the Protecting Power
by general appointment gives new scope to the special provisions
relative to particular branches of its activity. These provisions
become, ipso facto and without even an alteration of their
wording, of a more imperative nature. Until now the Protecting
Power could invoke the 1929 Convention in claiming the right
to exercise the functions provided by the special Articles of that
Convention. The obligation only concerned the Detaining
Power, whose duty it was to give effect to the Protecting Power’s
interventions and to facilitate the carrying out of its functions.
At present, as soon as a Power agrees to take a belligerent’s
interests under its protection, it also accepts the obligation, as a
Contracting Party, to be concerned with the applicationof the
Conventions. This naturally raises the question of the res
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ponsibility of the Protecting Power in the application of the
Conventions. We shall revert to this point.

*
* *

Let us now make a separate examination of the different parts
of Article 8.

The present Convention shall be applied with the co-operation
and under the scrutiny 0/the Protecting Powers whose duty it is to
safeguard the interest 0/the Parties to the conflict.

We have already shown the significance which should be
attributed to this new wording. The extent of the co-operation
and, in particular, the scrutiny of the Protecting Powers now
remain to be seen. Is the scrutiny confined to the special
provisions concerning these Powers, and are they only to
exercise the activities prescribed by these provisions ? Or, on
the contrary, is the Protecting Power to retain (apart from the
special duties recognised as pertaining to it and the rights
conferred upon it by particular Articles) the faculty of giving
its co-operation and of exercising its scrutiny in unforeseen
cases or forms? The reply will be found in our previous
comments concerning paragraph 3. It was with a purpose and
without opposition that the words ‘~their mission as defined
in the present Convention “ were replaced by the words “ their
mission under the present Convention “ precisely because (as
was observed) the Conventions do not define, and therefore do
not place an exact limit upon, the duties of the Protecting
Powers. It is thus evident that Article 8/8/8/9 is not merely a
formal sentence. It has its own value, and should enable the
Protecting Powers to give their co-operation and to exercise
their scrutiny in other than the prescribed cases, according to
circumstances and the means at their disposal. The limits of
their duties are the limits of the signification of the words
“cooperation” and “scrutiny “. Any intervention and any
initiative compatible with their means of action and with the
sovereignty of the State with which they carry out their duties is
allowed for the Protecting Powers, provided that their sole obj ect
is to verify or to improve the application of the Conventions.

Moreover, this reply to the question concerning the extent
of the co-operation and scrutiny is a general outcome of the
desire of the Diplomatic Conference to set up an effective
institution for scrutiny and to give it the fullest possible author
ity. That appears also from an analysis of the texts. As we
have seen, the Third and Fourth Conventions contain a great
many provisions relative to the intervention of the Protecting
Power. A close examination will show that the majority of
these provisions refer to activities whereby the Protecting
Power “ co-operates “ in the application of the Conventions.
Those which provide for the work of “ scrutiny” properly
speaking are relatively few. The most important is Article iz6
of the Third Convention and its corresponding Article in the
Fourth Convention (Article 143) which concerns visits to prisoner
of war camps and places of internment, whereas the special
provisions of the First and Second Coventions do not concern
any exercise of scrutiny by the Protecting Power.

In these conditions, if the part played by the Protecting
Power were to be strictly confined to the limits prescribed in
the special provisions, why should the general formula “ The
present Convention shall be applied.., under the scrutiny of
the Protecting Powers...” have been retained in the First and
Second Conventions, since no scrutiny is specifically provided
therein?

It is certain that, especially for prisoners of war, the Third
Convention will find its application principally in the places of
internment. It is therefore essentially in visiting camps that
the Protecting Power will be in a position to exercise scrutiny
in the most practidal and efficacious manner. For the three
other Conventions the field of application is less limited in
compass. It would be illogical to restrict the possibility of
scrutiny to one specific item, visits to camps and places of
internment, and for the Protecting Power to be unable to judge
of the good or bad application in all other cases. The object
of the new Conventions was to extend to the widest degree
possible the legal protection due to those who do not directly
participate in hostilities ; and, to make this protection more
effective, there was a deliberate intention to submit the belliI

38 39



gerent Parties to qualified and neutral scrutiny. The exercise
of this scrutiny should be possible wherever the Conventions are
applicable, if the protection they confer is not to be illusory.
If the Articles concerning the intervention of the Protecting
Power were restrictive, what would occur for the prisoners of
war and civilians not interned by the belligerent Parties holding
them in their power? Could their Protecting Power be denied
access to them, and so be prevented from ascertaining if they
are treated in conformity with the Convention or not?

For this purpose, the Protecting Powers may appoint, apart
from their diplomatic or consular stall, delegates from amongst
their own nationals or the nationals of other neutral Powers. The
said delegates shall be sublect to the approval of the Power with
which they are to carry out their duties.

This text is taken almost in full from Article 86 of the 1929

Convention with the exception of two slight alterations. The
former text stated “ In this connection the Protecting Powers
may...” The words” For this purpose” are more precise and show
too~he wish to strengthen the provision.

The second alteration is the addition of the words “ or
consular “ in the phrase “ their diplomatic or consular staff “,

which we referred above 1~

There is no need to enlarge upon this addition, the purpose
being here again most obviously to strengthen the Protecting
Power’s means of action. Henceforth not only the diplomatic
staff (often very few in number in small countries) may act
without need for a special agreement, but also all the consular
staff, who are generally more numerous. Only delegates selected
outside the diplomatic or consular staff are subject to the
special agréments of the Power with which they will carry out
their duties. Supposing therefore—a purely hypothetical case
—that a belligerent systematically refused to grant the necessary
agréments for the supplementary representatives, the Protecting
Power would not run the danger of being almost entirely deprived
of qualified staff for carrying out its duties.

40

‘See above, page 27.

L

The Parties to the conflict shall facilitate to the greatest extent
possible, the task of the representatives or delegates of the Protecting
Powers.

This provision, with alterations in the wording, has also
been taken from Article 86 of the 1929 Convention. But it
there concerned visits to prisoners of war only. Actually, in
Article 86 this provision was placed between (a) the authority
for the representative of the Protecting Power to proceed to all
places occupied by prisoners of war, and to converse with them,
and (b) the obligation placed upon him to inform the military
authorities of his visit beforehand.

In the 1949 Conventions where, as we have seen, Articles 126
of the Third and 143 of the Fourth Convention reproduce the
provisions relative to visits to camps and places of internment,
the obligation for Parties to the conflict to facilitate the work
of the Protecting Power’s representatives and delegates is no
longer mentioned in the Articles relative to special authority,
but in a general Article common to all the Conventions. Hence
forth therefore, in all branches of their work as set forth by these
Conventions, the Protecting Powers are to have the necessary
facilities granted to them for carrying out their duties. The full
importance of this change will be appreciated.

The representatives or delegates of the Protecting Powers shall
not in any case exceed their mission under the present Convention.
They shall, in particular, take account of the imperative necessities
of security of the State wherein they carry out their duties.

This provision, it must again be said, is very unsatisfactory.
It was needless, and its insertion can only weaken the
Convention. It is difficult to see how the representatives of a
Protecting Power could easily exceed their already heavy task.
As representatives of a neutral State in a belligerent country,
having very scanty means at their own disposal, they can only
carry out the greater part of the work included in their mission,
provided the Detaining Power gives them the necessary facilities.
It is much easier for the belligerent Power with which the
Protecting Power exercises its functions to limit facilities
granted to this Power’s representatives to the regular diplomatic
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or consular duties only, and to the functions prescribed by the
Conventions. Further, should it occur that the representatives
of a Protecting Power took advantage of their mission to exercise
any activity harmful to the State to which they are accredited,
the latter would dispose (without this paragraph being required)
of all the usual means for meeting the situation, e.g. by asking
for the recall of the offender, or by withdrawing the exequatur
or agrément granted to him. This paragraph in no way
strengthens the Convention. In conveying to the representatives
of the Protecting Power a warning which we consider somewhat
superfluous, it presents the danger of giving the belligerent
Power a pretext for restricting the work and scrutiny of the
Protecting Power. It is true that here again we are faced with
a compromise, a concession made to a suggested amendment
which, had it been accepted, would have reduced the value of
the whole Article to a far greater extent.

Their activities shall only be restricted as an exceptional and
temporary measure, when this is rendered necessary by imperative
military necessities.

As already indicated 1, this provision was fiercely opposed,
and was finally adopted only in the case of the first two Con
ventions, on the ground that similar provisions were already
included in the Third and Fourth Conventions in the Articles
relative to visits to camps and places of internment. Although
it is confined to the general Articles of the first two Conventions,
and for the two others to one part only (it is true, the most
important part) of the work of the Protecting Power, it never
theless presents a certain danger. It is to be feared that in a
future war the development of weapons of war and the partici
pation in the war effort of increasingly extensive classes of the
population might all too easily induce a belligerent Power to
invoke imperative military necessities for limiting the activity
of the Protecting Power. It is true that only “imperative
necessities may be put forward. But who is to judge of the more
or less imperative nature of these requirements ? The State in

1 See above, page 29.
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question itself? It would in that case be acting both as judge
and as party. And in the sight of a belligerent country are not all
military necessities imperative ? The Protecting Power alOne,
in its capacity as agent for the scrutiny, is in a position impar
tially to decide whether the reasons adduced are sufficient.
But the effect of this sentence of the paragraph is precisely to
deprive the Protecting Power of the means of exercising its
scrutiny in this connection. In actual fact it is to be feared that,
if a belligerent made use of the last sentence of Paragraph 3, it
would be necessary to wait until the end of the conflict, and
perhaps even later, before it could be decided whether he was
entitled in the spirit of the Convention to do so or not. This
sentence is therefore open to criticism ; and it is matter for
appreciation that the numerous delegations, who opposed
its insertion, even if they did not succeed in having it deleted,
were at least able to prevent its appearing in the general pro
visions except in the First and Second Conventions.

As restricted in the Third and Fourth Conventions to a
specific branch of the Protecting Power’s activity, it no longer
presents the same danger. It then no longer concerns the other
branches of the Protecting Power’s activity, and leaves to the
latter the possibility, at any rate up to a certain point, of
•verifying the grounds for the “imperative “ reasons.

*
* *

Two ideas emerge from careful study of the new Article
8/8/8/9. The first is that the Protecting Powers’ work in
connection with the application of the Geneva Conventions is
henceforth, if not codified, at least considerably unified. It
will be ~recalled that under the former system 1, though the
institution of the Protecting Power was universally recognised,
the nature and scope of its powers did not meet with the same
interpretation everywhere. Each Power was free to have its
own interpretation. Moreover the scope of the Protecting
Power’s functions depended upon the special arrangements

1 See above pages 5 if.
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made between it and the Power appointing it. Under this
system the Provisions of the 1929 Conventions, which recognised
the intervention of the Protecting Power, and even those pro-
visions which expressly prescribed it, were by no means
compulsory for the Protecting Power. It was in fact found—
especially in the First World War that some Protecting
Powers played their part on a very limited scale, while others
covered a much wider (and until then unprecedented) area to
the much greater benefit of the prisoners of war.

The position is quite different under the iç~~ Conventions~
The Protecting Power is not only recognised as being entitled
to intervene in certain cases, if it so desires, for the appointing
Power’s account. A whole series of provisions explicitly call
for its co-operation, at least in a great many cases, in the appli
cation of the Conventions, or oblige the belligerents to make use
of it as intermediary. This has a unifying effect, at least in
respect of the duties prescribed by the special Articles ; and
this unification by no means excludes Protecting Powers from
taking such humanitarian initiatives as they may consider
necessary.

This brings us to the second idea above-mentioned, that
of the Protecting Power’s responsibility for the application of
the Conventions. By this we mean both its responsibility to the
Power appointing and to the Parties to the Conventions. This
responsibility is unquestionable. It is no doubt infinitely
smaller than that of the belligerent Powers themselves; It is
the latter who are bound, first and foremost, to apply the
Convention. They have in principle all the means for so doing
and, if any of these are lacking, it rests with them to palliate
their deficiency. The Protecting~ Power on the other hand,
whose action takes place in the territory of a foreign cQuntry,
has only limited means at its disposal. Nevertheless the Con
ventions make it compulsory, within the limits of these means,
for the Protecting Power to lend its services and to exercise its
scrutiny in the application of the Conventions, in so far as it is
itself a Party to the Conventions. The formal obligation of
Article r “ The High Contracting Parties undertake to respect
and to ensure respect for the present Convention in all cir—

I

cumstances “ is as compulsory for it as for the Parties to the
conflict. That is a situation heavy with consequences. Might
a neutral State take it as a pretext for declining a mission as
Protecting Power? A contingency of this nature need hardly
be feared. Any State (except perhaps very small countries)
would think twice before declining so eminently humanitarian
a mission, where its refusal might have the consequence of
compelling Parties to the conflict to apply elsewhere, and
perhaps even of depriving war victims of supplementary pro
tection and the assurance of the safeguard of their rights, as
unanimously demanded by civilised peoples. Yes! A State
would think twice before incurring the responsibility—at least
the moral responsibility—resulting. We should rather regard
the new provisions as auspicious in that, by setting up as a
universally recognised institution that which was only the
optional exercise of a right, they will considerably strengthen
the supervision of the application of the Conventions, and
thereby inevitably improve conditions for war victims.

Once more it may be repeated that Article 8/8/8/9 is far
from perfect. Ill-constructed by purely legal standards, it is by
no means satisfactory. It is almost illogical. But, so long as
warfare respected a few more or less defined, written or un
written regulations, there could be some claim to regulating
humanitarian law in times of conflict by logical juridical pro
visions. The anarchy of modern warfare, its totalitarian nature,
the degree and horror of its destruction of men and material
calls for the adoption of any measure, even an anarchical or

• illogical measure, provided it constitutes a barrier against an
•unfettered outburst of suffering. What does it matter if the
text is juridically imperfect ? The scale of the interests at
stake—the millions of human lives to be saved, the elementary
principles of civilisation to be safeguarded—are of sufficient
worth for a few dogmatic scruples to be relinquished. These
scruples merely mean that a compromise is indicated, even if
defective, in presence of conflicting views. What matters first
of all is not the letter of the Conventions : it is their spirit, of
which the letter is merely a form of expression. The force of the
1949 texts will reside, not in the wording of their provisions, but
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in the intention which has brought them into existence and the
good faith in which they are applied.

It is the final aim which matters; and that is the safeguard
ing of the general interest of humanity, which, in the face of
havoc caused in the intetest of one particular Power, ought to
take precedence over this individual interest, even if it is huma
nitarian in its nationalism.

For this sixty-three nations met in Geneva. In spite of
differences of opinion of every description they agreed upon
these texts, of which the need was imperatively dictated by the
sentiment of the defence of a civilisation in peril. If differences
of opinion still appear in the wording of these agreements, and
if there is hesitation between several interpretations, the only
guide in making the best choice between them should be the
purpose for which these nations met together—namely, the
interest of the war victims.

SUBSTITUTE FOR PROTECTING POWERS

Article 8/8/8/9, common to the four Conventions of 1949,

though to all appearance illogical, undoubtedly badly cons
tructed, and deplorably weakened in substance by its final
paragraph, constitutes none the less a great advance on Article 86
of the, Convention of 1929, of which it is a product. It not only
multiplies the cases for which the intervention of the Protecting
Power is expressly provided ; but it also gives the Protecting
Power a mission of a very general character, enabling it to act
even in other than the specified cases. Furthermore, this mission
extends to all the four Conventions. In spite therefore of its
defects, Article 8/8/8/9 embodies a valuable interpretation of the
general wish, after the disasters of the last World War, to see
increasingly universal and increasingly ‘effective observance of
the Conventions. Indeed the States Parties to the Conventions
are no longer content as a body, as in 1929,.to let the belligerents
have a right of seeing how their adversary is respecting the
Conventions. Instead they give the Protecting Power the duty
of exercising this form of scrutiny in its own name, and impose
on it a sacred obligation to cooperate in the application of the
rules and regulations laid down, not only in the interest of each
of the parties, but also in the interest of humanity as a whole.
They accordingly supplement Article 8/8/8/9 with the obligatory
provisions of Article io/io/io/ii, which have now to be con
sidered

III

46 47



The Contracting Parties may at any time agree to entrust to an
organisation which pifers all guarantees of impartiality and efficacy the
duties incumbent on the Protecting Powers by virtue of the present
Convention.

When wounded or sick or medical personnel and chaplains 1 do not
benefit or cease to benefit, no matter for what reason, by the activities
of a Protecting Power or of an organisation provided for in the first
paragraph above, the Detaining Power shall request a neutral State,
or such an organisation, to undertake the functions performed under
the present Convention by a Protecting Power designated by the
Parties to a conflict.

If protection cannot be arranged accordingly, the Detaining Power
shall request or shall accept, subject to the provisions of this Article,
the offer of the services of a humanitarian organisation, such as the
International Committee of the Red Cross, to assume the humanitarian
functions performed by Protecting Powers under the present Conven
tion.

Any neutral Power, or any organisation invited by the Power
concerned or offering itself for these purposes, shall be required to act
with a sense of responsibility towards the Party to the conflict on
which persons protected by the present Convention depend, and shall
be required to furnish sufficient assurances that it is in a position to
undertake the apprcpriate functions and to discharge them impartially.

No derogation from the preceding provisions shall be made by
special agreements between Powers one of which is restricted, even
temporarily, in its freedom to negotiate with the other Powers or its
Allies by reason of military events, more particularly where the whole,
or a substantial part, of the territory of the said Power is occupied.

Whenever in the present Convention mention is made of a Pro
tecting Power, such mention applies to substitute organisations in
the sense of the present Article.

DEFAULT OF THE PROTECTING POWER

The idea of providing for the replacement of the Protecting
Power in case of absence or default originated in the experiences
of the Second World War.. The first attempt to give it legal
form dates from the Conference of Government Experts
convoked by the ICRC in April 1947.

The 1929 Convention on the Treatment of Prisoners of War
was the only legal instrument to provide for the intervention

1 See note x, page 33.

I

of Protecting Powers. But it did not create the institution of
Protecting Powers for these existed long before. Their existence
was in short a usage never codified. The Convention might refer
to the usage ; but it did not do anything to alter it in any way,
e.g. by making it obligatory. The appointment of the Protecting
Power remained a private matter between the Power of Origin,
as the party appointing, the Protecting Power, as the party
appointed, and the State of Residence, with which the work
of the Protecting Power is concerned. Such is still the position
today.

The exercise of the appointment consequently presupposes
the legal existence and legal capacity of all three parties to the
arrangement. If one of them ceased to exist, or merely ceased
to be recognised by one of the other two, or again if it lpst its
legal capacity, the whole arrangement lapsed; and the number
of cases in the last World War, where prisoners of war ceased to
have the aid of a Protecting Power, as provided in the 1929

Convention, or were abruptly deprived of the same, was very
considerable. Certain cases only will be mentioned, to illustrate
the different reasons for the absence of a Protecting Power.

A distinction must be made between (A) cases where the
intervention of the Protecting Power under the Conventions
is in default from the beginning of the conflict and (B) cases
where the appointment of the Protecting Power comes to an
end in the course of the hostilities.

“A” cases may be 0/three kinds:

i. Where there •are neither Conventions nor a Protecting
Power.

This case arose in the early part of the late War with the
Gaullist prisoners of war, i.e. members of the “ Free French”
forces, as distinct from those who fought in uniforms of an
allied army. As the German Reich only recognised the autho
rities at Vichy as the Government of France, and ignored the
“Comité français de libérationnationale” of General de Gaulle,
Germany did not consider herself under any obligation to the
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latter in virtue of the 1929 Convention—or, for that matter, any
other Convention. For the same reasons she could not recognise
any other State as being the Protecting Power of General de
Gaulle’s Committee.

Accordingly the captured Gaullist combatants were not
even considered to be prisoners of war.

2. Where there is a Protecting Power, but the 1929 Convention
is not applicable.

This was the case between the USSR and Germany, the
USSR never having signed the 1929 Convention, so that this
treaty was not in force between the two belligerents. The only
instrument in force between them was the old Hague Regulations
of ‘907, which contained indeed legislation on the treatment of
prisoners of war, but made no provision for the intervention of
Protecting Powers. The Powers entrusted by the USSR and
Germany in accordance with usage with the protection of their
interests in relation to their respective adversaries had therefore
no legal basis, on which they could claim authority to visit the
camps. Legally therefore the situation was the same as in the
First World War. But what the Protecting Powers had been
able to do in 1914-1918 1 was generally refused to the Protecting
Powers of 1939-1945 in spite of praiseworthy efforts on their
part.

3. Where the Convention is applicable, but there is no Protect
ing Power.

This is the case which would occur in the event of both the
opposed belligerents being Parties to the Con.vention, and
recognising one another as belligerents, but where one or other
of them refrains from appointing a Protecting Power in spite
of the existence of prisoners of war.

This is the case which did occur—partially at any rate—
in the second part of the late War in the relations between

1 See above, pages g, xx and 12.

Germany and the provisional government of General de Gaulle.
Though it declined to recognise the government in question,
which made it impossible for either side to appoint any Protect
ing Power; the Reich finally agreed, at the instance of the ICRC,
in. 1942 to treat captured Gaullist combattants, whom it had
hitherto treated as francs-tireurs, as prisoners of war, and to
give them the protection of the Convention.

B “ cases, i.e. cases where the appointment of the Protecting
Power lapses in the course of the conflict, also permit of

distinguishing a number of dillerent eventualities

i. Where the Protecting Power ceases to exist as such.

In this case it is the appointee who is in default. The neutral
State ceases to exist as a sovereign independent State owing to
annexation or voluntary fusion with another State. Or again
it may give up its appointment: or the Power of Origin may
cease to trust it : or the State of Residence may withdraw its
consent to the appointment. It may also forfeit its legal capacity
to act as a Protecting Power by ceasing to be neutral.

The last-named case was of frequent occurrence in the late
war owing to the successive entry into the conflict of a number
of States.

Whatever the cause of the Protecting Power’s default, the
result is the same. The Power of Origin chooses another State
to take the place of the former. In this way, when the United
States came into the war in 1941, they ceased thereby to be able
to act as Protecting Power of the United Kingdom in Germany.
Switzerland was then appointed, and accepted by Germany,
in their place. It succeeded also to a number of States originally
chosen, so that by the end of the war it had a formidable number
of appointments, of this kind.

In these cases there is no definitive cessation of the activities
of the Protecting Power under the Conventions. There is only
a brief interruption of these activities ; and the prisoners of
war are not legally prejudiced thereby. One supervisor is
succeeded by another ; but his attributes are the same. It is
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only the factual position which may change, according as the new
Protecting Power displays more or less zeal than its predecessor
in the performance of his duties.

2. Occupation or annexation of the State of Residence by the
Power of Origin.

This happened in France in the German occupation. As a
result of the military occupation and the Armistice Convention
Germany exercised certain functions of sovereignty directly
in the occupied part of the country, while in the rest she was able
to maintain diplomatic or consular agents. As Power of Origin
she no longer had any need for the intervention of a Protecting
Power to look after her interests in a State of Residence, in
which she was in a position to look after them herself. The
Protecting Power’s appointment accordingly lapsed for want
of any raison d’être.

The case of Poland was different. Poland had been wiped
off the map of the world by the Reich. As viewed by Germany
in her capacity as Power of Origin, the Polish soil occupied by
her became German territory, and its nationals became subjects
of the Reich. The authority exercised in this territory by the
German Government was not only authority de facto, exercised
in virtue of the occupation, but also (according to the German
view) authority de jure, wielded by the legitimate Government
of the country as the legal successor to the Polish Government.
This being so, German interests in Poland became German
interests in Germany. One does• not represent oneself with
oneself by a third party! The State of Residence having become
an integral part of the Power of Origin, the appointment of a
Protecting Power lapsed ipso facto by the amalgamation of
the two.

In such a case the prisoners of war, who are nationals of the
occupying or annexing Power, do not suffer any damage from
the cessation of the activities of the Protecting Power : the
annexation or occupation of the State of Residence ends their
captivity, and brings them once again under the direct protection
of their own Country of Origin.

~1
3. Cessation of existence or loss of capacity of the Power of

Origin.

We have here again the case of Poland, but this time in her
capacity as Power of Origin in relation to Germany. It is also
the case of a number of occupied countries, and ultimately of
Germany herself after her unconditional surrender.

Whether because it is completely absorbed by the State of
Residence, and consequently ceases to exist in the eyes of the
latter (case of Poland), or without being annexed is deprived
of any form of Government (case of Germany), or is deprived
merely of its capacity for international action (case of Japan),
the Power of Origin can no longer appoint a Protecting Power.
Its former appointments lapse ; and its prisoners of war are
deprived either of any protection at all under the Conventions
or at least of any scrutiny by a neutral State. They are at the
mercy of the Detaining Power; and the latter even considers
itself justified on the strength of the unconditional surrender,
which places it in the position of its vanquished adversary as
a party to the Conventions, to interpret the latter as it pleases,
and to deprive enemy combatants of the protection the
Conventions accord, and relegate them to an inferior status
of their own.

*
* *

If Governments think they can subordinate the observance
of humanitarian principles to considerations of law, the respon
sibility for so doing is theirs. The Red Cross cannot follow their
example. For the Red Cross the wounded, the, sick, the prisoners
are suffering human beings, and do not cease to be so, whether
their Country of Origin is, or is not, recognised by its enemy.
Their need of care, of nourishment, of clothing does not depend
on the entry into force or lapse of a treaty. It is a fundamental
imperative, of which the humanitarian Conventions are but a
form of expression.

The ICRC therefore is disturbed by such conditions. It did
what it could to make its aid available to those prisoners of
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war, who had been denied the benefit of the 1929 Convention 1•

Though it succeeded to a certain extent, ~many doors—not to
say, whole countries—remained obstinately closed.

Again, in certain cases where there was no Protecting Power
the ICRC set itself, and was able, to exercise certain functions
reserved by the Conventions to the Protecting Power 2, in
addition to its traditional work. It developed in this way
quasi-consular activities, especially in connection with legal
assistance to prisoners of war of various countries.

After the War the ICRC took stock of all these experiences,
whether positive or negative in results, in working out its drafts
for the revision of the Conventions. While endeavouring to
extend their benefits to classes of victims not hitherto protected,
it was further concerned to make provision for their application
in every kind of conflict, and as a logical consequence to make
certain also of their scrutiny in all circumstances, including the
non-availability of the Protecting Power. It submitted the
problem to the Conference of Government Experts ~. The latter
agreed with the Committee’s views, or at any rate with the
principle which they embodied, and issued a first draft in the
following terms

In the event of a belligerent’s interests not being defended by a
Protecting Power, the. ICRC or some other impartial humanitarian
organization may accept to transmit the notifications and information,
the exchange of which is provided for by the present Convention,
between the Detainipg and the Protecting Powers.

This text, which was not accepted unanimously, was still
very moderate, because it only provided for the replacement
of the Protecting Power in one limited part of its functions.
It was however a first step. The ICRC continued its labours,
and endeavoured to enlarge the scope of the draft. Taking
certain other arguments put forward at the Experts Conference

1 See Report of the ICRC on its activities during the Second World
War, Vol. I, Chap. XIII, pages ~ ~.

2 See Report of the ICRC on its activities during the Second World War
Vol. I, Chap. VII, pages 352 if.

~ See Report on the Work of the Conference of Government Experts,
page 263.

Into account, it drew up a draft Article, which was adopted by
the xvir International Red Cross Conference in 1948, and
became the working text of the Diplomatic Conference of
Geneva of 1949. The draft was as follows

The Contracting Parties may at any time agree to entrus to a
body which offers all guarantees of impartiality and efficacy the duties
incumbent on the Protecting Powers by virtue of .the present Con
vention.

Moreover, if wounded and sick, or members of the medical per
sonnel and chaplains 1 do not benefit, or cease to benefit, by the
activities of a Protecting Power or of the said body, the Party to the
conflict in whose hands they may be, shall be under the obligation to
make up for this lack of protection by inviting either a neutral State
or an impartial humanitarian body such as the International Committee
of the Red Cross, to assume in their behalf the duties devolving by
virtue of the present Convention on the Protecting Powers.

Whenever the protecting Power is named in the present Con
vention, such reference also designates the bodies replacing it in the
sense of the present Article.

THE DISCUSSIONS AT THE DIPLOMATIC CONFERENCE

OF 1949

The meetings to consider the above draft were both numerous
and laborious. It was not that the principle of the draft was
contested. On the contrary, there was a unanimous wish to
strengthen the scrutiny, and to. ensure its operation in the event
of default of the Protecting Power. There was general agreement
as to the problem being raised and settled; but this only
intensified the differences of opinion as to the choice of the
settlement and the form in which it should be expressed.

There were some who urged a more detailed statement. They
were for an enumeration of the different cases of replacement
of the Protecting Power. They argued that it was impossible
to treat a State and a private humanitarian institution as being
on the same footing for the purposes of a possible substitute.
The ICRC agreed with them on this point. It was not prepared

1 The designation of the persons protecte.d varied in each Convention.

1-
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to act as a proper and complete substitute for the Protecting
Power. Its activities were conditioned by its independence
and this would not permit of its being the appointee of a par
ticular Power. It could undertake, in so far as its resources
allowed, the humanitarian functions of the Protecting Power;
but there were other functions of an administrative or (it might
be) political nature, which it could not fulfil.

Other delegations were afraid that the substitute appointed
by the Detaining Power would not have all the necessary
independence, or would lose sight of the interests of the Power
of Origin. Others again were afraid an Occupying Power might
elude the provisions of the Article by means of a special agree
ment concluded with the Government of the occupied country,
which would be in its power and might even have been set up
by it:

Finally the French Delegation, taking up an opinion ex
pressed by the Conference of Government Experts in connection
with the new Convention for the Protection of Civilians, pointed
out on more than one occasion that in the event of a general
war, in which no neutral States would continue to exist, the
provisions of the Article would remain inoperative, unless a
special organisation was created in time of peace, capable of
taking over all the functions devolving under the Conventions
on the Protecting Power. The French Delegation accordingly
made a proposal in this sense for the establishment by a new
Article of an rnternational High Committee, composed of
thirty persons affording every guarantee of impartiality, capable
of taking the place of the Protecting Power. This proposal was
considered at length by the Special Committee appointed to
study the Articles common to all four Conventions. Many
found the proposal attractive. Others, while paying a tribute
to the motives on which it was based, doubted whether it would
ever be practicable. In the event of a localised conflict, they
argued, there would be no need of a special organisation: there
would be enough neutral States to provide Protecting Powers.
In the case of a world conflict on the other hand, as’ contem
plated by the proposal, how and where were the memfers of the
High Committee to meet? As nationals of belligerent countries

would they be regarded as neutral? What staff would they have,
and what technical and financial machinery?

In the end it was agreed that the idea could not be put into
the Conventions themselves, but should be treated separately.
The proposal w~s accordingly transformed into a simple recom
mendation, and adopted as such’.

The United Kingdom Delegation for its part endeavoured
to take the different view-points into account in an amendment
(modifying a first draft which they had submitted) in the follow
ing form. The first paragr~ph of the Stockholm draft was not
altered. The rest read as follows

Second paragraph. When persons protected by the present Con
vention do not profit, or cease to profit by the activity of a Protecting
Power for any reason whatsoever, the following steps shall be taken:

(i) The Detaining Power shall invite a neutral State designated
by the International Committee of the Red Cross or shall invite an
organization provided for in paragraph i to undertake the functions
performed under the present Convention by a Protecting Power
designated by the Parties to a conflict.

(2) If protection cannot be provided for according to the terms
of (i) above, the Detaining Power shall invite, nr shall accept the
services of any recognized international organization able and
willing to undertake all the functions performed under the present
Convention by a Protecting Power.

(~) If protection cannot be provided for according to the
terms of (2) above, the Detaining Power shall invite, or shall
accept the services of the International Committee of the Red Cross
or any other organization which is able and willing to undertake
on behalf of protected persons the humanitarian functions per
formed under the present Convention by a Protecting Power.
Third paragraph. The Powers concerned may object to such a

neutral Power in (i) or to the organization in (2) and (3) if it is unable

1 See Final Records of Ike Diplomatic Conference. Vol. III, page 182,
No. 400:

Whereas circumstances may arise in the event of an outbreak of
a future international conflict in which there will be no Protecting Power
with whose co-operation and under whose scrutiny the Conventions for
the Protections of Victims of War can be applied...

“It is recommended that consideration be given as soon as possible
to the advisability of setting up an international body, the functions of
which shall be, in the absence of a Protecting Power, to fulfil the duties
performed by Protecting Powers in regard to the application of the
Conventions for the Protection of Victims of War.”
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to furnish sufficient assurances that it is in a position to undertake
the appropriate functions and to discharge them impartially. The
Powers so concerned may also object to any of the agents or delegates
of the State or organization appointed under (i), (2) and (3) above~

Fourth paragraph. Any neutral Power or any organization approved
of these purposes by the Power concerned shall at all times act with a
sense of responsibility towards the belligerent to which persons
protected by the present Convention owe allegiance.

Fifth paragraph. Whenever in the present Convention mention is
made of a Protecting Power, such mention shall also signify substitutes
in the sense of the present Article.

The United Kingdom amendment, which was discussed
line by line, some parts being approved while others were
rejected or redrafted, led finally to the division of the second
paragraph into two distinct provisions, which became para
graphs 2 and 3 of the Article in its final form. It also led to the

adoption of a new fourth paragraph.
• Finally, in accordance with a further French proposal, the
Special Committee inserted in all the Conventions (as para
graph 5 of the final text) the provision, which had been adopted
at Stockholm in the case of the Third Convention (Prisoners of
War), to preclude the conclus~on of special agreements enabling
an Occupying Power to evade the provisions of the Article
in an enemy country deprived owing to occupation of its full
freedom of action.

In the end the Joint Committee approved paragraphs ‘,

~ and 6 unanimously, and paragraphs 2, 3 and 4 by a majority.
In the Plenary Assembly the Article was finally passed in its
entirety by 30 votes to 8. A vigorous opposition, renewed at
all stages of the discussion ‘and even confirmed by reservations
on the signature 1 of the Conventions, was directed specially

1 Ten Delegations made reservations on the point in signing the
Conventions. Reservations, if upheld, do not take. effect except on
ratification of the Conventions. The reservations of Czechoslovakia and
Yugoslavia (which are in identical terms) are therefore alone, cited here,
both of the States in question having by now ratified the Conventions.
They run as follows:

“The Government of the Czechoslovakian Republic (Government
of the Federal People’s Republic of Yugoslavia) will not consider as
legal a request by the Detaining Power that a neutral State or an
international organization or a humanitarian organization should

against the second and third paragraphs. A number of Dele
gations were unwilling to allow a Detaining Power, i.e. an enemy,
to appoint a substitute of his own choice without the consent of
the Power of Origin. “The selection of the Protecting Power ,“

said one of the spokesmen of this opposition (the USSR Dele~
gate), “should be a matter for the legitimate Government,
whether it is still in its national territory, or exiled from it by
circumstance, since it is the legitimate Government which
is recognized by international law “. He added in illustration
of this contention : “ What will be the consequences of such
a situation, if Article 8/9/9/9 1 is applied? Although there
is a legitimate Government recognized by all and residing in
the capital of its own country, the enemy would select the
Protecting Pov~rer. That would be in flagrant contradiction both
with international law and with Article 6/7/7/7 2• Let me give
you an illustration: there is one Government or country which
I will call A, and another Government or country which I will
call B, which is the Protecting Power. As a result of under
ground intrigues, coui1try B has abandoned its position as
Protecting Power of the nationals of country A. In that case,
according to Article 8/9/9/9 it would devolve on the enemy
to choose the Protecting Power ~.

The view in question was based on an inaccurate appreciation
of the effects of the second and third paragraphs. The opposition
assumed that the mere cessation of the exercise of its functions
by the Protecting Power chosen by the Power of Origin would be
sufficient to entitle the enemy Power to find a successor to it.

undertake the functions performed under the present Convention by the
Protecting Powers, on behalf’ of the wounded, sick and shipwrecked, or
medical personnel and chaplains *, unless the Government whose
nationals they are has given its consent.”

* The designation of the persons protected was adopted in each of
the Reservations to the Convention concerned.

‘Stockholm numbering.
2 Stockholm numbering.

Stockholm numbering.
~ See Final Record of the

Vol. II B, page 35r.

Final numbering b/b/b/n.
Final numbering 8/8/8/g.
Final numbering no/no/no/rn.

Diplomatic Conference of Geneva of 1949,
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But this is not the case. It has alread.y been shown 1 that,
when the Protecting Power is not available, it is for the Power
of Origin to choose a successor, as was done without difficulty
throughout the last World War. It is true that the Article in
discussion did not, whexi finally adopted, make this clear. Hence
the misunderstanding. But it was not for the Article to do so.
The 1949 Conventions are not there to regulate the system of
Protecting Powers, which is governed by long international
usage..

MEANING AND SCOPE OF ARTICLE io/io/io/ri

It remains to analyse the Article, paragra~ph by paragraph..

T~e Cpntracting Parties may at any time agree to entrust
to an organisation which offers all guarantees of impartiality and
efficacy the duties incumbent on the Protecting Power by virtue of
the present Convention.”

It might have been supposed that in establishing compulsory
scrutiny the 1949 Conventions would entrust it to some super-.
governmental or inter-governmental body, specified for the
purpose, whether already existing or created ad hoc. But the
authors of the draft, and with them the Conference of 1949,

wisely preferred to stick to the 1929 system of appointment of
a Protecting Power designating automatically the State on
which the right and duty of exercising the scrutiny and assisting
in the promotion of the application of the Conventions rests.

But the present paragraph leaves to the Contracting Parties
the possibility of entrusting to a special organisation the task.
for which Article 8/8/8/9 provides, with the accompanying
activities. Obviously this provision does not concern any
activities other than those for which the Conventions provide.
It does not in any way affect the right of the Power of Origin to
entrust a Protecting Power with the care of its diplomatic,
commercial or financial interests, and the protection of its
nationals or their property, outside the application of the
Conventions. All these functions remain a private matter

1 See above, pages 51 and 52.

between the Parties. Accordingly a belligerent Power might
quite well appoint a neutral State as an ordinary Protecting
Power to exercise the usual functions of such a body other than
those for which the Conventions provide, and at the same time,
in agreement with its opponent, appoint an organisation under
paragragh i for the performance of the functions under the
Conventions.

It will be noted that the text in this case does not speak, as
in most of the Articles of the Conventions, of the “ Parties to
the conflict “ but of the “ Contracting Parties “. Does that
mean that only an organisation appointed by the whole body
of Contracting Parties might be considered in this connection ?
We do not think so. The idea, which was put forward by certain
Delegations at the Conference of Government Experts, was
(it is true) that an organisation should be set up, to which the
Parties to a conflict might or could entrust the task of scrutiny
instead of the Protecting Power. But there was no question of
an obligatory organisation. We think therefore that two Parties
to a conflict might agree, e.g. in the course of hostilities, to
entrust the task of scrutiny to a suitable institution. The fact
of the Convention not having used in this case the expression

Parties to the conflict “ means that it contemplates the pos
sibility of appointing the organisation at any time, that is to say,
in peacetime when there are not yet any “ Parties to a conflict
as well as in wartime.

There are three eventualities in this connection.

(a) The Contracting Parties or some of them, may conclude
in peacetime an agreement ad hoc to entrust to a special
organisation, appointed by name, the functions attributed
by the Conventions to the Protecting Powers. As soon as
a conflict breaks out between two or more of these Parties,
this organisation is invested with the functions arising out
of Article 8 ; and the Protecting Powers appointed by the
Parties to the conflict are ipso facto exempted from these
functions.

(b) At the beginning of hostilities the Parties to the conflict,
in appointing their respective Protecting Powers, may
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agree to have recourse in application of the Convention to
the special organisation. Their agreement by entrusting
the organisation with the functions for which Article 8
provides, sets free eo ipso the Protecting Powers, whose
functions are thereafter confined to their activities arising
out df international usages.

(c) In the course of the conflict the opposing Parties may
agree, in order e.g. to set the Protecting Powers free, to
confer on the special organisation that part of the functions
of the Protecting Powers which they have up till then
exercised in virtue of the Conventions.

Is the organisation contemplated in paragraph i to be an
organisation ad hoc, i.e~ an organisation set up expressly to take
the place of the Protecting Power in case of need, and assuming
the functions concerned automatically in virtue of an agreement
prior to the conflict? That was what the French had suggested
in their proposal for the establishment of an International High
Court ; and the Diplomatic Conference, while rejecting the idea
of embodying the proposal in the Conventions, had recom
mended the study of it. There was nothing ‘to prevent the
Governments from setting up a special organisation, whether
in the form of the French proposal Or in any other. But it was
equally possible to imagine an agreement by the High Contract
ing Parties to choose an existing organisation with other
functions, such, as the Hague Court of Justice or the International
Refugee Organisation, both of which were the object of sugges
tions put forward in the discussions. The Conference was not
prepared to specify a~ particular organisation, and was wise in
so refraining. No one could tell whether a particular organ-isation
would still be in existence in a future conflict, or would be free
to act in the circumstances of the conflict. The Parties accord
ingly. have freedom of choice, though not altogether, because
they cannot choose any organisation whatever, but must select
one of those which offer “ all guarantees of impartiality and
efficacy “.

What is meant by impartiality as between two opponents?
It means, if not to be without preferences, at least ndt to let

one’s preferences affect one’s acts. It means defending the
interests of one Party as . against the other in exactly the same
way as one would defend the interests of the latter against the
former. One has to be at the disposal of both. Impartiality in
time of war is of course apt to be suspect ; but the fact that the
organisation of paragraph i cannot be appointed except by
agreement between the Parties eliminates those organisations
which either of them might have reason to distrust.

As regards e~Icacy, it is difficult in this publication to specify
the conditions in which it will operate. The conditions depend
on the nature, the extent and the scene of the conflict. In
practice the guarantees of efficacy will consist mainly of the
financial or material resources of the organisation, or perhaps
even more of its resources in qualified personnel. Its indepen
dence in relation to the Parties to the conflict, the authority
it commands in the world enabling its representatives to
approach the Powers on equal terms, and lastly the experience
it has acquired, will play a decisive part in inducing the Parties
to app.oint it.

When wounded and sick or medical personnel and chaplains 1

do not benefit or cease to benefit, no matter for what reason, by
the activities of a Protecting Power or of an organisation provided
for in the first paragraph ~bove, the Detaining Power shall request
a neutral State, or such an organisation, to undertake the functions
performed under the present Convention by a Protecting Power
designated by the Parties to a conflict.

It is this paragraph which makes provision for the real
substitute for the Protecting Power.

Under what conditions, and at what moment, does this
provision become applicable ? Does the fact of the Protecting
Power designated at the beginning of the conflict abandoning
its appointment, or otherwise not being available, suffice to
entitle the Detaining Power to make a valid appointment of a
successor against the wish of the Power of Origin, as many
Delegations feared it would, to the extent even of making
Reservation when signing the Conventions? 2

1 See above, page 33, note i.

See above, page 58 and the note. .
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If it was to be so, the text would have spoken of. the cessation
of the activities of “the Protecting Power designated at the
beginning of the conflict “ or of “ their Protecting Power “.

Instead of which it says: “If wounded... cease to benefit... by
the activities of a Protecting Power “, that is to say, of any or
every Protecting Power. We have moreover to remember that
the form of the appointment of a Protecting Power is quite
independent of the Conventions, being governed solely by inter
national usages, which the Conference at Geneva had no power
to alter on this po1nt. Under these usages the non-availability
or renunciation or refusal of the Protecting Power. originaijy
chosen by the Power of Origin does not in any way deprive the
latter of the right to appoint another neutral State—or, for
for that matter, a third or fourth neutral State, if necessary—
as a successor to the first neutral State. These successive
appointees are not “substitutes” fbr the first appointee. They
are fully qualified Protecting Powers with the same title as the
first Protecting Power. So long’ as there is a Protecting Power
of any kind, and the opponent has not made use. of the right
for which the first paragraph provides, only Article 8/8/8/9 is
applicable. The case is the same if, the Parties to the conflict
having made use of their right under paragraph i, the organi~
tion chosen ceases to be available ~or one reason or another.
Its non-availability does not in any way deprive the Powers of
Origin of their right ‘to appoint an ordinary Protecting Power.
Furthermore, the Protecting Powers which they appoint to
perform their ordinary representative functions become auto
matically invested under Article 8f8i8f9 with the tasks for which.
the Conventions provide.

The Protecting Power is before anything else the appointee
of the Power of Origin; and it is not conceivable that the Power
least qualified for the purpose should have be.en entrusted with
the appointinent of the protector of its enemy’s nationals,
where other alternatives were possible..

All of which shows clearly that paragraph 2 becomes
applicables, not on the cessation of the original ‘Protecting
Power’s activities, but only when all the means of providing
for the scrutiny of the Conventions by the ordinary system of
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the Protecting Power or the organisation under paragraph .1—

in other words, all the means which give effect to the express
wishes of the Power of Origin~—have been exhausted. In short,
paragraph 2 does not become applicable, unless and until there
is no longer any possibility of a Protecting Power.

That eventuality might arise in the following cases, where
the Parties have been unable to agree to the appointment of an
organisation under paragraph I:

(a) Case i. Where all the neutral States successively designated
by the Power of Origin refuse to act as Protecting Power.

(b) Case 2. Where the Detaining Power refuses to accept the
appointment of any of the neutral States.

The above two eventualities are, we imagine, purely aca
demic. One can suppose one, or two, or three neutral States,
invited by the Power of Origin to take over the protection of
its interests, having good reasons to decline to act. But one
refuses to think that every single one of them would decline
the honour of contributing, by a perfectly sound and legitimate
application of the Conventions, to the safeguard of the essential
principles of our common civilisation. In the same way we
cannot admit the idea that a Detaining Power would dare to
take the responsibility of refusing to accept the successive
appointments of every single remaining neutral State. Such a
deliberately negative attitude would necessarily be interpreted
by everybody as an avowed intention not to respect the Con
ventions.

In practice paragraph 2 would be unlikely to enter into
force except in the case—and this constitutes case 3, a third
possible case—where the Power of Origin ceases to exist, or
loses all sovereignty (as in Germany after the, unconditional
surrender, when it had not even a Government in exile), or
voluntarily refuses to appoint a Protecting Power. In such a
case the Detaining Power cannot be blamed for itself selecting a
substitute, with or without the assent of the Power of Origin,
on the ground that the latter is incapable of concluding a valid
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agreement or even of expressing an opinion of any kind, or has
refused to make an appointment.

The Detaining Power is not quite free in its choice of a sub
stitute. It is bound to make its request. either to “ a. neutral
State, or such an organisation to undertake...” It cannot there
fore entrust the functions to an Allied Power. It must be a
neutral Power. No doubt a State may be neutral, i.e. not
involved in the conflict on either side, while at the same time
being bound by a treaty of friendship with the Detaining Power.
But the mere fact of its neutrality would leave it a certain
minimum of independence vis-à-vis the Detaining Power. It
was hardly possible in the Convention to be more precise on the
subject. But it might be admitted that a State which, without
taking. a part in the conflict, had previously severed diplomatic
regulations with the side opposed to the Detaining Power could
not be appointed.

Similarly, the Detaining Power would not be free to appoint
any kind of organisation. The words “such an organisation”
mean an organisation fulfilling the conditions laid down in the
preceding paragraph.

The neutral State or.organisation appointed by the Detaining
Power in virtue of paragraph 2 are not true Protective Powers.
They are partial substitutes for Protecting Powers, their ap
pointment being made—by exception—in virtue of the Geneva
Conventions, solely for the purpose of the application of these
Conventions. The Conventions give them the power to perform
all the functions devolving under the Conventions on the Pro
tecting Powers, but not the functions which concern the protec
tion of interests governed by other treaties or international
usages.

If protection cannot be arranged accordingly, the Detaining
Power shall request or shall accept, subject to the provisions of
this Article, the offer of the services of a humanitarian organisation,
such as the International Committee of the Red Cross, to assume the
humanitarian functions performed by Protecting Powers under the
present Convention.

This is the last stage, where—no organisation having been
appointed under paragraph i, and the Power of Origin not being
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in a position~ to appoint a Protecting Power—the Detaining
Power, seeking to apply the provisions of paragraph 2, fails in
its turn to find a possible substitute. ft is then that the Conven
tion as a last resource appeals to a humanitarian organisation.

The point on which this paragraph differs from the preceding
paragraph will at once be noted. There is no longer any question
of the humanitarian organisation undertaking “the functions
performed... by a Protecting Power “, but only “humanitarian
functions “. The distinction was deliberate.and is logical. It is
no longer a case of a real substitute for the Protecting Power.
ft would not indeed be possible to ask a humanitarian organi
sation, which may be a purely private institution not command
ing the resources of a State, to assume all the functions under the
Convention of the Protecting Power. What it is asked to do,
in the chaotic conditions of a world in which there are no longer
any neutral States, is to undertake at least those activities which
give to the persons protected by the Conventions the direct and
immediate care or assistance required by their condition. The
distinction has the further advantage of indicating that the
humanitarian organisation of paragraph 3 is on a. different
plane to the Protecting Power or its substitute. It is not, as
they were, an appointee or an official body: it is simply a
volunteer auxiliary. That is a point of great importance, at
any rate in the case of the International Committee of the Red
Cross, inasmuch as it safeguards the independence, which is an
essential condition of the impartial exercise by the latter of its
humanitarian’ activities.

The Detaining Power is bound to request the intervention
of the humanitarian organisation; and in the event of its
approaches being anticipated by a spontaneous offer of service
by such an organisation, it is bound to accept them. The obli
gation to make the request is unconditional. Consequently, a
Detaining Power, which is entitled to decline an offer of service
by a humanitarian organ~isation, or which has met with a refusal
on the part of the organisation it has requested, does not thereby
obtain a free hand. It has then to apply to another organisation.
The same obligation would apply, if the first organisation it
requested or accepted were to cease to function for any reason.

I
I

I
I
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On the other hand, the obligation to accept offers of service
is qualified by the words “ subject to the provisions of this
Article “. The provisions in question cannot be other than those
of the present paragraph and paragraph 4. The Detaining
Power cannot therefore refuse an offer of services, unless it has
already requested and secured the services of another qualified
humanitarian organisation, or the organisation offering its
services fails to furnish the sufficient assurances stipulated in
paragraph 4.

The Detaining Power can of course always request or accept
the simultaneous services of a number of qualified humanitarian
organisations.

Any neutral Power, or any organisation invited by the Power
concerned or offering itself for these purposes, shall be required to
act with a sense of responsibility towards the Party to the conflict
on which persons protected by the present Convention depend, and
shall be required to furnish sufficient assurances that it is in a position
to unde’rtake the appropriate functions and to discharge them
impartially.

The Protecting Power is primarily the particular appointee
of the Power of Origin, whose interests it is there to safeguard
vis-à-vis the enemy. It is in this capacity that it is entrusted
by the Conventions with a humanitarian task. In requiring it
to perform this task as impartially as possible the Conventions
do not relieve it of its primary quality as representative of the
Power of Origin. In the event of default on the other hand of
the Protecting Power, the substitute is appointed by the enemy
of the Power of Origin. Hence the apprehensions, which were
expressed in the discussions of the Diplomatic Conference,
as to the likelihood of the Detaining Power appointing a neutral
State or organisation devoted to itself. This is the explanation
of the desire embodied in this paragraph to remind the substitute
of the fact that his appointment by the Detaining Power was
an exceptional measure, due to the absence of any alternative,
to point out to him that he does not thereby become the parti
cular appointee of the Detaining Power, and in short to bring
home to him that he is entrusted by the whole body of the
contracting Parties with the duty of cooperating loyally in the
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application of the Conventions vis-à-vis the adversaries of the
Detaining Power.

Was such a reminder indispensable? Would it be sufficient
to bring back to his duties a substitute acting in bad faith?
Probably not. Again, would there not be a risk of its appearing
offensive to a substitute acting in good faith and determined
loyally to perform his task? Perhaps, if it is regarded as a
warning. But we are not sure that it is as a warning that it is
intended to be read. We find in the reminder rather a weapon
placed in the substitute’s hands, with which to extort from the
Detaining Power the means, and above all the independence,
required for the performance by the substitute of his task.

As regards the “ sufficient assurances “, for which the
paragraph stipulates, reference may be made to what was said
above ‘in connection with paragraph i. The stipulation is one,
of which the Detaining Power will in practice be the sole judge
and as the sole judge, it will bear the sole respon’sibility for
inadequate application of the Conventions due to lack of capacity
or of impartiality on the part of a substitute requested or
accepted by it in the place of another who would have been
better qualified.

No derogation from the preceding provisions shall be made by
special agreements between Powers one of which is restricted,
even temporarily, in its freedom to negotiate with the other Power
or its allies by reason of military events, more particularly where
the whole, or a substantial part, of the territory of the said Power
is occupied.

This paragraph, which was added to the drafts of the Inter
national Committee of the Red Cross by the Stockholm Con
ference, though only in the case of the Third Convention, was
extended by the Diplomatic Conference to all four Conventions.
Its effect is to ensure neutral scrutiny in all circumstances, even
where one Party to the conflict has fallen under the domination
of the other. It is in truth a somewhat revolutionary provision.
Previously the conqueror was free to dictate the law as he chose
to the conquered victim, and a /or~’iori to negotiate with him

1 See above, page 6z.
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through go-between of a Government reduced to impoter~ce or
devoted to the conqueror’s orders. What legal rule could prevent
the conqueror from treating with his allegedly sovereign adversa
ry of their respective interests or those of their nationals ?
But in the course of six years of war, of occupations and of
annexations too many abuses were committed: too many
rights were trampled under foot : there were too many victims.
As a consequence what was formerly a matter of national
interest has become a matter of general interest. It is not only
the peoples, who have suffered from the abuses of occupation,
who now desire to prevent their recurrence. The peoples, who
were spared these experiences, feel their future security is
threatened. The protection of the human individual is so
urgent, and the present inadequacy of such protection so grave
a menace to civilisation as a whole, that national authorities
alone cannot be left to deal with the problem. The community
of mankind must intervene.

Accordingly within their own sphere of competence the
Conventions restrict the conqueror’s rights. They prohibit not
only “ dictated “ prescriptions on his part, but also agreements
he may seek to conclude with the conquered, where the latter
has not full liberty of action. An occupying Power will not in
future be able to elude the provisions of Article to by organising
in agreement with an enemy Government, fallen under its
influence or set up by it, a system by which a special substitute
acting in practice under its orders hands over protectored
persons to its mercies, and renders all scrutiny illusory. An
occupying Power, which detains protected persons, cannot put
forward a valid plea of agreement with the occupied party. It
is bound either to continue to accept the intervention of the
Protecting Power or, in default of the latter, to provide an
independent substitute in its place.

Whenever in the present Convention mention is made of a
Protecting Power, such mention applies to substitute organisations
in the sense of the present Article~

This provision hardly calls for comment. But it may be as
well to repeat once more at this point that the humanitarian

organisation of paragraph 3 is not bound to undertake all the
functions devolving under the Conventions on the Protecting
Power, but only the humanitarian functions.

***

In conclusion it may be asked what is the value of Article
io/io/ro/ii? In spite of an obvious attempt to be logical, it
still remains incomplete and confused. How could it be other
wise with so difficult a subject and with such confusion in the
situation with which it was concerned to deal? Is it possible
that its provisions allow of divergent interpretations? Let us
not try to imagine them! Let us look rather for what the Article
contains of positive results

Its value lies, not so much in its form—and still less perhaps
in its solutions—as in the mere fact of its existence, and in the
desperate eagerness with which it was worked out. Like the two
preceding Articles, it strengthens Article i. Like Article I it
insists on the implementation of the Conventions in all cir
cumstances. So imperious is its insistance that the general
obligation of all the Parties to a conflict no longer seems suffi
cient. The Article seeks in addition to provide for scrutiny and
cooperation from outside the Parties to the conflict, for forces
capable of operating, whatever the situation ; and, in case even
this proves impossible, a last door is left open for a last chance.
Is the optimism of the Article carried to the point of absurdity?
Is it absurd after a war like that of 1939-1945—a war still
unfinished !—that the Diplomatic Conference of Geneva should
have envisaged even the impossible in its efforts to assert to the
uttermost the rights of that wretched creature, the individual
human, in face of the madness of war? Even the impossible!
Yes ! That is what the Article envisages. The previous Article
8/8/8/9 with its institution of scrutiny introduces a system, which
can quite weilbe imagined as working in a localised conflict and
yielding beneficial results. But what of the third paragraph of
Article b/b/b/h ? Can one imagine the situation in which it
becomes applicable—a world in which there are no neutral
States left, or any impartial organisation capable of taking the

*I
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V -

place of the Protecting Power? That means universal war;
and it was the contingency of universal war, which the authors
of the Conventions and the diplomats assembled in Geneva had -

principally in mind in this Article. Can one imagine that in
such a situation, with war everywhere, and more “totalitarian”
no doubt than ever, an impartial humanitarian institution might
still be able to do what was asked of it? The answer is “Yes “. ANNEX
That is the effort of imagination which was made at Geneva in
1949. And this it is which constitutes the value of the Article— List of Articles of the Conventions relating
this refusal to despair completely, this feverish effort, in presence to the intervention of Protecting Powers
of the possibility of a new cataclysm on a really universal scale,
threatening to submerge the world without respect for any A. GENERAL PROVISIONS COMMON TO ALL Conventions

existing barriers or defences, to set up even so certain small POUR CONVENTIONS 2~d~..~3rd 4th
dykes against the flood, though they should consist only of
words! And, even more than words, it is the conception that, i. Cooperation in the application of
amid the universal terror as to the future, the paroxysms of the Conventions 8 8 8 9
hate and the general madness, there might still be men of heart 2. Scrutiny of the application of the
prepared to go from one end of a world on fire to the other, and Conventions 8 8 8 9
to concern themselves with the fate of wounded or prisoners, 3. Offers of good offices in the event
and also... men reasonable enough to let them do so. - of disputes as to the interpreta

tion or application II II II 12

4. Forwarding of translations of the
- Conventions during hostilities. 48 49 128 145

5. Substitutes 10 10 10 II

B. SPECIAL PROVISIONS

I. Geneva Convention for the Amelioration of First

the condition of the wounded and sick in Convention
Armed Forces in the Field

i. Forwarding of information on wounded,
sick and dead i6

2. Offer of good offices for the establish
ment of hospital localities and safety
zones 23
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II. Geneva Convention for the Amelioration of
the condition of wounded, sick and ship
wrecked members of Armed Forces at sea

i. Forwarding of information on ship
wrecked wounded, sick and dead.

Ifl. Geneva Convention relative to the treatment
of Prisoners of War

i. Action simply as intermediary:
Forwarding:
Particulars of the situation in camps
Rates of pay for labour
Notifications of payments
List of credit balances
Claims for compensation
Action on correspondence and relief
Legal documents
Official records of death
Particulars of identity

2. Scrutiny and special action facilitating
scrutiny

Visit of camps and places of intern
ment
Scrutiny of the list of labour detach
ments
Reception of complaints and requests
from prisoners of war, and reports on
the situation in camps
Relations with spokesmen, and scrut
iny of motives for dismissals
Scrutiny of Punishment Register

3. Action in connection with the money
of prisoners of war

Fixing their cash holdings
Scrutiny of limitations of their ba
lances
Inspection of prisoners’ accounts..

23

62
63
66
68
69
77

120

122

58

6o, par. 4
65, par. 2

4. Action in connection with the corres
pondence and relief of prisoners of war

Limitation of correspondence
Limitation of relief
Scrutiny of the distribution of relief
Arrangements for special transports
Adoption of a different method of
distribution for collective relief
(Article 9 of Regulation III)

5. Action in judicial connections:
Reception of the list of offences
punishable by death
Reception of the detailed communi
cation of a death penalty six months
before execution
Reception of notifications of proceed
ings
Legal assistance .

Reception of sentences and notices
of appeal 107

6. Action in the event of transfer of pri
soners of war to a third Power

Notification to the State of Origin
of the fact that the third Power is
failing to fulfil its obligations. . .

7. Action in connection with Mixed Me
dical Commissions: . -

Participation in the appointment of
(Article 2 of Regulation II)
Substitution for the ICRC in the
appointment of (Article 5 of Regu
lation II)

Second
Convention

Articles

‘9
Third

Convention
Articles

Third
Convention

Articles

71, par. i

72, par. 3
73, par. 3
75

100

I0I

104
105

126

56

78

79, 8i
96, par. 5
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7’
72, 74

75

83

105

“3
129

‘37

Fourth
Convention

Articles

59, par. 4

6o

6i

IV. Geneva Convention relative to the Protection
of Civilian Persons in Time of War

A. General:
i. Offers of good offices for the esta

blishment of safety zones (Article
10 of the relevant Regulation).

2. Scrutiny of the distribution of Me
dical relief or relief for pregnant
women or children

3. Possibility of contact with pro
tected persons

B. For foreigners in the territory of a Party
to the conflict:

~. Demands for reasons for a refusal
to allow the departure of foreigners

2. Payment of allowances

3. Forwardii~ig of a request for volunt
ary internment

4. Reception of the names of persons
interned or placed in assigned
residence, or liberated

5. Notification, in case of transfer
of protected persons to a third
Power, of the fact that the third
Power is failing to fulfil its obliga
tions

C. For civilians in Occupied Territory:
i. Reception of the necessary parti

culars of transfers and evacuations
of populations

2. Contact with workers with a view
to their protection

3. Scrutiny of the state of the pro
visioning of occupied territories.

Fourth
Convention

Articles

14, par. 3~

23

30

35
39

42

43

45

49, par. 4

52

55

4. Action in connection with relief:
Assurance of the humanitarian
destination of relief consign
ments
Assent •to a decision for the
diversion of relief from its on
ginal destination
Scrutiny of the distribution of
relief

5. Action in judicial connections
Reception of notifications of
proceedings
Legal assistance
Reception of notifications of
death sentences six months before
execution

D. For interned civilians:

i. Action simply as intermediary:
Forwarding:

Of particulars of the situation in
places of internment
Of measures taken in regard to
foreign relations
Of legal documents
Of official records of death .

Of particulars of identity. .

2. Scrutiny and special measures faci
litating scrutiny

Visits of places of internment. 143

Scrutiny of the list of labour
detachments 96
Reception of complaints and
requests of internees, and reports
on the places of internment. . iox
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Relations with Internees’ Com
mittees — ScTutiny of reasons
for dismissals
Scrutiny of records of disciplinary
punishments

3. Action in connection with internees’
money:

Payment of allowances to inter
nees
Inspection of internees’ accounts

4. Action in connection with relief to
internees

Scrutiny of the distribution of
relief
Arrangements for special trans
ports
Adoption of a different method
of distribution (Article 9 of Regu
lations II)

5. Action in judicial Connections.
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