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people by mobilizing the power of humanity.
Founded in 1919, the International Federation comprises 178 member Red Cross
and Red Crescent societies - with an additional number in formation - a secre
tariat in Geneva and offices strategically located to support activities around the
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tries.
The International Federation coordinates and directs international assistance to vic
tims of natural and technological disasters, to refugees and in health emergencies.
It combines its relief activities with development work to strengthen the capacities
of National Societies and through them the capacity of individual people. The
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in the international field. It promotes cooperation between National Societies, and
works to strengthen their capacity to carry out effective disaster preparedness,
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Foreword
Every day, National Red Cross and Red Crescent Societies are assisting victims of natural and
technological disasters worldwide. They are supported by the coordination of international
relief efforts by the secretariat of the International Federation of Red Cross and Red Crescent
Societies. With such a wealth of experience behind it, the Red Cross and Red Crescent is in a
unique position to apply this knowledge and experience for the benefit of the whole
international community, in particular for the world’s most vulnerable people.

One belief that is shared by the Red Cross and Red Crescent, governments and other
organizations alike, is that effective action to implement and improve the legislation, principles
and other instruments which facilitate international disaster relief will help save lives.
Inspired by the desire to improve the lives of people affected by disasters and the need to
increase the speed, quality and effectiveness of transnational relief, the International Federation
initiated the International Disaster Response Law (IDRL) Project. An important aspect of this
project is to bring these important issues to the attention of the major actors in international
relief, governments and the public at large.
This publication is the first compilation of expert opinions in this area. Whilst there is still
much to be achieved in the research and analysis of international disaster response laws,
principles and practice, the authors have contributed to improving our understanding and
awareness of them. Their work confirms our belief that humanitarian actors would be more
effectively able to reach out to many more victims with improved implementation and the
development of a more harmonized international disaster response system at all levels.

With this publication, the International Federation hopes to convince governments to
recognize IDRL as the frame of reference within which laws, rules and principles can be more
easily identified, applied and improved. The International Federation believes that this will
enhance coordination, quality, timeliness and accountability of international disaster response
activities.
We see this as the beginning of a long-term partnership between the Red Cross and Red
Crescent and members of civil society, in particular with governments, to carry out our joint
responsibility to protect human dignity whenever and wherever we can.
The International Federation is extremely grateful to the authors of this publication for their
objective and high quality work, given in a personal and voluntary capacity.

Markku Niksala
Acting Secretary General
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Introduction
The devastation to lives and livelihoods caused by natural and technological disasters is well
documented. Data collection, reporting and first-hand accounts, such as those included in the
International Federation of Red Cross and Red Crescent Societies World. Disasters Report, also
improve our knowledge of how and why disasters occur. It is clearer than ever that
preparedness and effective counter measures significantly minimize the impact of disasters in
both human and material terms.
However, the reality is that the number of people affected by disasters continues to increase.
In many cases, the impact is so severe it exceeds local and national capacities. As a result, the
time-honoured practice of international assistance is just as relevant now as it ever was.
It is therefore surprising that there have been relatively few attempts to systematically identify
and assess the various laws, rules and principles that determine when and how such assistance
is provided. In situations of armed conflict, the body of international humanitarian law sets
out detailed provisions on protection and assistance in well-known instruments. Yet, there is
no real coherence to the instruments that relate to international responses to other types of
disaster.

The International Disaster Response Law Project
In November 2001, the International Federation launched the International Disaster Response
Law (IDRL) Project. The project was conceived in recognition of the dispersed regulatory
system, coupled with the experiences of many National Red Cross and Red Crescent Societies
and others involved in planning, giving, assisting or receiving international disaster relief.

The first main objective of the IDRL Project was to collect and examine the various
international instruments applicable to situations of international disaster response. Field
studies were then conducted to determine the impact, both positive and negative, of the
various instruments in operational settings, and to examine their link with national regulatory
systems.
The International Federation sought to engage a wide variety of actors involved in
international disaster response on the subject of IDRL. This included governments, non
governmental organizations (NGOs), the United Nations (UN) family and others, to
determine how the IDRL Project findings could contribute to concrete action by the
international community. The ultimate goal of the project, to improve international disaster
response for the benefit of disaster-affected communities.

In undertaking the project, the International Federation utilized the skills and resources of
experts in legal, policy and disaster management fields. Many of them have contributed to this
publication - the first of its kind on the various laws, rules, principles and practices exclusive
to international disaster response in non-conflict situations.
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Many of the authors also had the opportunity to meet and discuss their visions and
perspectives during the IDRL Project Writers’ Meeting held in Geneva in May 2003. This
meeting greatly assisted the International Federation to clarify its research and thinking on
IDRL and begin to formulate recommendations on furthering its work on IDRL in the future.
The findings and recommendations from this phase of the IDRL Project will be presented to
the 28th International Conference of the Red Cross and Red Crescent in December 2003.

About this publication
This publication is not intended to reflect the views of the International Federation on any
aspect of IDRL. Rather, it provides a platform for the academic exploration of the concept of
IDRL from many angles, from individual contributors.

Part 1 provides a conceptual framework for IDRL, examining its scope vis-à-vis other areas of
law and identifying some of the key instruments, both legal and non-legal, which comprise its
core substance.

Part 2 offers regional perspectives on IDRL, highlighting both the differences and similarities
in existing IDRL in responding to the specific needs of countries and regions.

Part 3 highlights many of the challenges of implementing IDRL in practice, as well as the
positive contributions it can make towards improving international disaster response.

Throughout the publication, the authors offer their own reflections on the concept and future
development of IDRL. However, the unified message is that IDRL needs to have a recognized
and established place within the international disaster response and management framework.
; Its potential to improve disaster response, save lives and restore human dignity is too powerful
for the international community to ignore.

Terminology
During the course of the IDRL Project, the International Federation distinguished two
| concepts:
; ■ the International Disaster Response Law (IDRL) Project - the research project initiated by
the International Federation, which utilized working definitions and guidelines to ensure
consistency in research for practical purposes; and
■ the various laws, principles and practices relating to international disaster response. The
International Federation currently uses the term, international disaster response laws
(IDRL), as a shortened description of these various instruments.
Throughout the book, when describing the latter concept, the authors use the terms
international disaster response laws, international disaster response law and IDRL
interchangeably.

IDRL Introduction

A final word
The IDRL Project has clearly shown that much needs to be done to ensure that laws and rules
facilitate the work of humanitarian agencies and individuals in disaster situations. The IDRL
Project has, in this sense, shown that laws have a part to play in setting an environment that j
contributes to saving the lives of people affected by disaster. While we are still in the early
stages of understanding all its aspects, there is also a need to ensure that that IDRL remains
high on the international agenda and that it is developed and implemented to the greatest
extent possible.
It is also clear from the commitment and dedication of the writers of this book that academics :
and practitioners alike can contribute to this task. Equally, there is a need for continual
constructive engagement of all those concerned with making and implementing international
laws. We need to build partnerships with the goal of building better law that can be understood
and effectively implemented.

If this publication can stimulate research, debate and discussion on IDRL and open minds to
finding practical and innovative solutions for improving international disaster response, then
it will have surpassed its purpose.

Further information about the IDRL Project is available from:
Victoria Bannon
IDRL Project Coordinator
International Federation of Red Cross and Red Crescent Societies
PO Box 372
1211 Geneva 19
Switzerland

E-mail: idrl@ifrc.org
Web site: www.ifrc.org/what/disasters/idrl
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Part one

Overview
of international
disaster response
laws

Chapter 1

What is the scope
of international disaster
response law?
Michael H. Hoffman

Introduction
International disaster response law (IDRL) is not a new component of international law.
However, it is one that has developed with little notice taken among scholars or practitioners,
despite the growing human and economic toll taken by peacetime disasters.
The International Red Cross and Red Crescent Movement has determined that this field of
law needs careful consideration. Accordingly, the International Federation of Red Cross and
Red Crescent Societies is conducting a systematic, scholarly examination of existing
international legal sources on peacetime disaster response, and is working with states to ensure
that dialogue and development in this important field progresses in an informed, practical way.
States have expected the Movement to play a leadership role in peacetime disaster relief since
its earliest days.1 Those responsibilities expanded over time. Today they include the
responsibility to provide expert support for development of rules that expedite humanitarian
operations and cooperation.2

Given its role as a leader in peacetime disaster response, the International Federation is
particularly well suited to lead the Movement’s IDRL work. The Movement has, in fact, asked
the International Federation to take the lead in these endeavors.3 And recently, the United
Nations (UN) General Assembly took note of the International Federation’s continuing work
in this field.4
The Movement has adopted IDRL as terminology describing the body of rules and principles
for international humanitarian assistance in the wake of peacetime disasters, whether natural,
technological or industrial in origin. This chapter provides a brief commentary on the scope :
of IDRL and comparative insights from the more familiar field of international humanitarian
law (IHL). It also progressively builds a working definition of IDRL, which constitutes the
conclusion of this chapter.

IHL, which applies during armed conflict, offers the only universally recognized and
systematically studied set of rules designed to alleviate human suffering in response to :
catastrophic events. It is grounded in many centuries of state experience, practice and
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diplomacy, and is therefore a useful source of comparison in deliberations on the future of
IDRL.
IDRL can only help victims of peacetime disaster if framed in a pragmatic manner. There is a
wide range of important legal subject matter, domestic and international, that relates to IDRL
but does not impact directly on humanitarian response to disasters (for example,
environmental protection issues). IDRL must be defined with a fair degree of rigor. Otherwise,
it could vanish into the general corpus of international law with its promise and utility
i consequently lost.

Conceptual scope of IDRL
The conceptual scope of IDRL should be considered first. Comparing IHL’s scope with that
of IDRL, the former is largely restricted to situations involving armed conflict. Most IHL
applies only while armed hostilities are underway.5 IHL in its entirety applies during
i international armed conflict6 with a subset of rules applicable during internal armed conflicts.7
It is unlikely that IDRL will develop along similar lines.
IHL evolved to regulate interstate hostilities. However, in 1949 some rules were adopted for
internal armed conflict as well. From then on, such conflicts would not be addressed by
reference to municipal law alone.

Though rules for internal armed conflict were first incorporated into treaties in 1949,
customary rules emerged in state practice as early as the 18th century. By the time such rules
were incorporated into the Geneva Conventions of 1949, there was already a growing
consensus that humanitarian rules and constraints should apply during internal as well as
international armed conflicts.8
IDRL develops in a different context. IHL imposes limits on the conduct of hostilities in order
i to alleviate their impact, or in other words, to mitigate human activity. However, IDRL applies
: in a cooperative peacetime environment. Damage inflicted during peacetime disasters is
i usually unintended9 and the concept of humanitarian constraint and restraint does not apply
as it would during armed conflict. IDRL does not address belligerent acts and conduct that
require limitation under international law, whereas IHL does in the context of international
and internal armed conflicts alike.

Therefore it is unlikely that a sub-category of IDRL will develop for use in peacetime disasters
where these are effectively alleviated without recourse to international assistance. Where such
needs are met domestically, there is no need for international legal norms analogous to those
developed to alleviate the effects of internal armed conflict. In other words, there is no internal| international taxonomy for IDRL matching the internal-international taxonomy of IHL.
There is also another notable difference. IHL establishes humanitarian protections that
alleviate armed conflict. Though diligent application of IHL may also facilitate a return to
peace, it does not provide, directly, the means to facilitate an end to armed conflict. As
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developed to date, IDRL expedites voluntary assistance when peacetime disasters motivate
humanitarian solidarity and support.10 But IDRL can do more than establish the legal
framework for humanitarian assistance in peacetime. If systematically developed, it could, and
should, facilitate a rapid response that will bring the emergency phase to its close.
International disaster response law applies when states and intergovernmental, humanitarian or
other organizations offer, request, provide or accept cross-border disaster assistance.

Spatial and and temporal scope of IDRL
Precisely when and where does IDRL actually apply? Again drawing a comparison with IHL, 1
most rules for the latter apply at the locus of armed conflict. IHL regulates the treatment of
wounded, sick and shipwrecked members of armed forces in war zones"; prisoners of war held |
by states involved in conflict12; and civilians situated in the territory of a party to the conflict.13 :
Likewise, rules applicable during non-international armed conflict apply within the state
where hostilities occur.14

It is useful to consider the spatial scope of IDRL in similar terms. Obviously IDRL will apply
at the scene of a disaster. But how does one map out, conceptually and for legal purposes, the
boundaries of disaster zones? The legal subject matter of disasters could well apply in places far
removed from the site of an obvious emergency.

To adopt an analogy from IHL, armed forces are obliged to follow targeting rules even when
weapons are fired from platforms that are located far from any contested territory. Likewise,
hurricanes and tsunamis build energy far from their point of impact and IDRL can be
productively applied in such circumstances, for example, in agreements facilitating
information sharing and establishing early warning systems.
In what time frame does IDRL apply? The consequences of a disaster may be felt many years
after the crisis has passed. The temporal scope of IHL offers insights useful in answering this
question. The rules of IHL apply in their entirety during armed hostilities, but a limited subset
of IHL also applies in peacetime (both pre- and post-conflict).

The temporal parameters of IHL are sometimes intuitive; circumstances unique to armed
conflict need to come to an end when conflict terminates. In this regard, prisoners of war and
civilian internees - people who have only been detained because of armed conflict and whose
detention would have no legal basis but for armed conflict — must be released when it ends.
Logically, the time frame for application of such rules continues until such captives have been
released and repatriated following termination of active hostilities.15

Other IHL rules applicable in peacetime actually bolster the law during armed conflict. The
Geneva Conventions require dissemination of IHL in times of peace as well as time of war.16
Peacetime rules on use of the emblems of the Red Cross and Red Crescent ensure that their
protective impact is not diluted during armed conflict.17 The Geneva Conventions also commit
states to try persons who have allegedly committed grave breaches of IHL. Practically speaking,
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this commitment extends well beyond the termination of armed conflict — in some cases,
decades or generations after.18

Most IDRL identified in the International Federation’s research19 applies during the emergency
phase of disasters. However, just as some IHL applies in peacetime, there are issues impacting
public health and safety that reasonably come within the ambit of IDRL other than during the
actual emergency.20 It may be useful to examine rules for the pre-disaster phase (for example,
pre-positioning relief supplies), and the post-disaster phase (for example, procedures for review
of lessons learned and information sharing), that may directly impact humanitarian service
delivery in disasters.
I The primary question to consider is: When does a disaster begin? Intuitive trigger points for
application of IDRL would include the moment of kinetic impact in a natural catastrophe; the
moment when the effects of a viral epidemic or man-made contamination are detected; and
the moment when food insecurity exacts a measurable toll. It would be reasonable to extend
this scope a bit further to include the moment when it becomes apparent that slow or sudden
onset disasters will likely trigger these or other events requiring international emergency
assistance and cooperation.21
There are circumstances where a humanitarian challenge may be covered by IHL at one point
in time and IDRL at another. For example, humanitarian emergencies triggered by armed
conflict (such as food security threats) may continue past termination of hostilities and hence
past the point where they would be covered by IHL. Such circumstances would call for
transition to, and application of, peacetime rules from IDRL.22

I
\
\
\
I

International disaster response law applies from the moment forces of nature, human mishap, or
intentionally triggered catastrophic events (other than those taking place in armed conflict) threaten
imminent and adverse impact on human beings, and remains in effect until emergency assistance is
no longer needed. It applies at the scene of the emergency, and at other locations as well where
monitoring, reporting or other forms of cooperation, coordination or assistance can mitigate the
impact ofevents or forces inducing such calamities.

Structural and substantive scope of IDRL
Though IDRL has only recently been the subject of systematic study, it is clearly founded in
the same sources of authority as other subject matter of international law.23 Though not as well
developed as IHL, IDRL follows the same structure in that it is founded in treaties, and its
application and interpretation facilitated by reference to resolutions of international
organizations and conferences.24 Research completed to date does not suggest the existence of
a system of customary IDRL, whereas customary rules are a long-established component of
I IHL.25

Other sources also contribute to the general development of international law and thus have a
role to play in shaping IDRL. These sources either contribute to the corpus of IDRL or
illuminate areas where the law may need further development. They include:
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■ municipal legislation;
■ memoranda of understanding between states and humanitarian organizations;
■ professional standards for humanitarian actors such as the Code of Conduct for the
International Red Cross and Red Crescent Movement and NGOs in Disaster Relief
(see Box 1.1); and
■ standards for humanitarian assistance such as those developed by the Sphere Project
(see Box 1.2).
The International Federation’s ongoing study has identified core IDRL subject matter that
appears in many relevant instruments, including guidance on offer and acceptance of
humanitarian assistance; coordination of relief efforts; access to disaster sites; controls on
import of relief goods; status and protection of personnel; and allocation of costs for peacetime
humanitarian relief.26

Though IDRL applies in circumstances quite different from those involving IHL, there is
some conceptual overlap. Accordingly certain principles useful to the development of IDRL
can be derived from international humanitarian law. The status, protection and responsibilities
of individuals and units providing humanitarian assistance in war zones have been an
important focus throughout the development of modern IHL.27 The Geneva Conventions of
1949 and the Additional Protocols of 1977 provide contemporary guidance in this area.28

It is reasonable to assume states will maintain an interest in such matters in peacetime as well as
during armed conflict. Humanitarian organizations certainly do, making this a promising area ;
for development within the framework of IDRL.29 Similarly, IHL rules on Red Cross and Red i
Crescent emblem use found in the First Geneva Convention provide the starting point for
consideration of any rules on emblem use in non-conflict disaster settings.30

It is also important to consider limitations on the scope of subject matter that might be
productively incorporated into IDRL. As suggested before, there are legal issues quite
important to disaster reduction (for example, land use regulation and environmental
protection rules) that are not directly linked to the emergency response phase. These can be
addressed more productively in contexts other than that provided for by IDRL.31
International disaster response law is found in treaties, municipal law and regulations. Its
development is facilitated through resolutions adopted by the International Conference of the Red
Cross and Red Crescent, the UN, other intergovernmental organizations, and learned societies, and
through public and private codes and standards adopted to guide humanitarian action. It
encompasses information sharing, coordination, deployment ofpersonnel, equipment and supplies,
access and assistance to disaster victims, status of humanitarian responders and standards of
conduct.

!
\
!
J

\

Conclusions
Based on the factors explored in this chapter, the following working definition is now proposed j
for international disaster response law:

17
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International disaster response law is found in treaties, municipal law and regulations. Its development
is facilitated through resolutions adopted by the International Conference of the Red Cross and Red
Crescent, the UN, other intergovernmental organizations, and learned societies, and through public
and private codes and standards adopted to guide humanitarian action.

Its rules apply when states or intergovernmental, humanitarian or other organizations offer, request,
provide or accept cross-border disaster assistance. It encompasses information sharing, coordination,
deployment ofpersonnel, equipment and supplies, access and assistance to disaster victims, status of
humanitarian responders and standards ofconduct.
It applies from the momentforces of nature, human mishap, or intentionally triggered catastrophic
events (other than those taking place in armed conflict) threaten imminent and adverse impact on
human beings, and remains in effect until emergency assistance is no longer needed. It applies at the
scene ofthe emergency, and at other locations as well where monitoring, reporting or other forms of
cooperation, coordination or assistance can mitigate the impact of events or forces inducing such
i calamities.

1. For example "To provide assistance and relief in disasters which may afflict peoples during peacetime is a condition of
the vigorous development of the Societies, and a useful preparation for their wartime work. Relief Societies should there
fore, in peacetime, devote themselves to humanitarian work corresponding to their wartime duties, namely...to giving
relief in case of public calamity which, like war, demands immediate and organized assistance." 2nd International Red
Cross Conference, Resolution 3, Berlin (1869).

2. For example, League of Red Cross and Red Crescent Societies - UN Disaster Relief Office recommendations supported in
23rd International Conference of the Red Cross, Resolution 6 on Measures to Expedite International Relief, Bucharest
(1977) (see Box 3.2).

3. Council of Delegates of the International Red Cross and Red Crescent Movement, Resolution 5 on International Disaster
Response Law, November (2001). The Federation has a long-standing, pioneering interest in the development of interna
tional law to meet the humanitarian challenge of non-conflict disasters. See Professor J. Patrnogic, "Natural Disaster Relief
Actions and International Law: The Protection of Human Beings in Disaster Situations" (1983).
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4. United Nations General Assembly Resolution, Strengthening the effectiveness and coordination of international urban
search and rescue assistance, A/57/150 (2003), preamble. "Noting also that the International Federation of Red Cross
and Red Crescent Societies is identifying the current state of international law relating to disaster response for a report to
be presented to States and National Red Cross and Red Crescent Societies at the International Conference of the Red
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Box 1.1

The Code of Conduct for the International Red Cross
and Red Crescent Movement and NGOs in Disaster Relief
1.

The Humanitarian imperative comes first. The right to receive humanitarian assistance, and
to offer it, is a fundamental humanitarian principle which should be enjoyed by all citizens
of all countries. As members of the international community, we recognize our obligation
to provide humanitarian assistance wherever it is needed. Hence the need for unimpeded
access to affected populations, is of fundamental importance in exercising that responsibil
ity. The prime motivation of our response to disaster is to alleviate human suffering amongst
those least able to withstand the stress caused by disaster. When we give humanitarian
aid it is not a partisan or political act and should not be viewed as such.

2.

Aid is given regardless of the race, creed or nationality of the recipients and without
adverse distinction of any kind.

3.

Aid will not be used to further a particular political or religious standpoint.

4.

We shall endeavour not to act as instruments of government foreign policy.

5.

We shall respect culture and custom.

6.

We shall attempt to build disaster response on local capacities.

7.

Ways shall be found to involve programme beneficiaries in the management of relief aid.

8.

Relief aid must strive to reduce future vulnerabilities to disaster as well as meeting basic
needs.

9.

We hold ourselves accountable to both those we seek to assist and those from whom we
accept resources.

10. In our information, publicity and advertising activities, we shall recognize disaster victims
as dignified humans, not hopeless objects.

Extract from The Code of Conduct for the International Red Cross and Red Crescent Movement and NGOs in Disaster Relief, Annex VI
to the resolutions of the 26th International Conference of the Red Cross and Red Crescent, (Geneva, 1995}

Developed by: Caritas Internationalis, Catholic Relief Services, International Committee of the Red Cross, International Federation of
Red Cross and Red Crescent Societies, International Save the Children Alliance, Lutheran World Federation, Oxfam and World Council
of Chruches. In March 2003, this code had 227 signatories. The full text is available at www.ifrc.org/publicat/conduct/code.asp
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Box 1.2

The Sphere Project, Humanitarian Charter and Minimum
Standards in Disaster Response
1 Principles
We reaffirm our belief in the humanitarian imperative and its primacy. By this we mean the
belief that all possible steps should be taken to prevent or alleviate human suffering arising out
of conflict or calamity, and that civilians so affected have a right to protection and assistance.
It is on the basis of this belief, reflected in international humanitarian law and based on the
principle of humanity, that we offer our services as humanitarian agencies. We will act in accor
dance with the principles of humanity and impartiality, and with the other principles set out in
the Code of Conduct for the International Red Cross and Red Crescent Movement and NonGovernmental Organizations in Disaster Relief (1994).

The Humanitarian Charter affirms the fundamental importance of the following principles:
1.1 The right to life with dignity
This right is reflected in the legal measures concerning the right to life, to an adequate stan
dard of living and to freedom from cruel, inhuman or degrading treatment or punishment. We
understand an individual's right to life to entail the right to have steps taken to preserve life
where it is threatened, and a corresponding duty on others to take such steps. Implicit in this is
the duty not to withhold or frustrate the provision of life-saving assistance. In addition, interna
tional humanitarian law makes specific provision for assistance to civilian populations during
conflict, obliging states and other parties to agree to the provision of humanitarian and impar
tial assistance when the civilian population lacks essential supplies.

1.3 The principle of non-refoulement
This is the principle that no refugee shall be sent (back) to a country in which his or her life or
freedom would be threatened on account of race, religion, nationality, membership of a par
ticular social group or political opinion; or where there are substantial grounds for believing
that s/he would be in danger of being subjected to torture.

2 Roles and Responsibilities
2.1 We recognise that it is firstly through their own efforts that the basic needs of people affect
ed by calamity or armed conflict are met, and we acknowledge the primary role and respon
sibility of the state to provide assistance when people's capacity to cope has been exceeded.
2.2 International law recognises that those affected are entitled to protection and assistance. It
defines legal obligations on states or warring parties to provide such assistance or to allow it
to be provided, as well as to prevent and refrain from behaviour that violates fundamental
human rights. These rights and obligations are contained in the body of international human
rights law, international humanitarian law and refugee law.
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2.3 As humanitarian agencies, we define our role in relation to these primary roles and respon
sibilities. Our role in providing humanitarian assistance reflects the reality that those with pri
mary responsibility are not always able or willing to perform this role themselves. This is some
times a matter of capacity. Sometimes it constitutes a wilful disregard of fundamental legal and
ethical obligations, the result of which is much avoidable human suffering.

2.5 In relation to the principles set out above and more generally, we recognise and support
the protection and assistance mandates of the International Committee of the Red Cross and
of the United Nations High Commissioner for Refugees under international law.

3 Minimum Standards
The Minimum Standards which follow are based on agencies' experience of providing human
itarian assistance. Though the achievement of the standards depends on a range of factors,
many of which may be beyond our control, we commit ourselves to attempt consistently to
achieve them and we expect to be held to account accordingly. We invite other humanitarian
actors, including states themselves, to adopt these standards as accepted norms. By adhering
to the standards set out in chapters 1-5 we commit ourselves to make every effort to ensure that
people affected by disasters have access to at least the minimum requirements (water, sanita
tion, food, nutrition, shelter and health care) to satisfy their basic right to life with dignity. To
this end we will continue to advocate that governments and other parties meet their obligations
under international human rights law, international humanitarian law and refugee law. We
expect to be held accountable to this commitment and undertake to develop systems for
accountability within our respective agencies, consortia and federations. We acknowledge that
our fundamental accountability must be to those we seek to assist.

Extract from The Sphere Project, Humanitarian Charter and Minimum Standards in Disaster Response (2000) Full text available at:
http://www. sphereproject, org/

Chapter 2

International disaster
response law treaties:
trends, patterns and lacunae
Horst Fischer

Introduction
In 2001, the International Federation of Red Cross and Red Crescent Societies commissioned
a study to collect and examine the key international treaties related to international disaster
response and to identify the scope of the law, as well as any patterns in their rules including
commonalities, differences and lacunae. Over 130 texts were gathered during this process,
mainly from United Nations (UN) repositories, consisting primarily of multilateral and
bilateral treaties, as well as a sample of relevant UN resolutions.

The following is a summary of some of the main findings of this study.

General trends in disaster law treaty making
Treaties dealing with international humanitarian action after natural and technological
disasters are not a recent innovation. The efforts to establish the International Relief Union1
and the several bilateral treaties that were concluded after the Second World War indicate that
states had, at that time, already discovered the necessity to deal with disaster response on the
level of international law.
Today, the UN General Assembly has reaffirmed the same conviction by noting in its
resolution 55/73 of 8 February 2001 on the new international humanitarian order:

The importance of adherence to internationally accepted norms and
principles as well as the need to promote, as required, national and
international legislation to meet actual and potential humanitarian
challenges.’

From the available material, it seems that the UN has contributed to the regulation of disaster
response in different forms since the very beginning of its existence. At various times, states
have also used the UN system for setting up treaties dealing with disaster assistance or
financing.4
In the first decade after the Second World War, some states had already concluded treaties
dealing with specific aspects of disaster relief assistance. The United States concluded several
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such treaties, mainly establishing an environment for the delivery of relief goods. Theses
treaties were concluded in 1956 and 1959 by the United States with India, Peru and Japan
respectively.5 The agreement between the United Kingdom and India in 19646 provides |
another example of this type of treaty.

The main purpose of these treaties was to ensure the delivery of relief items and the
clarification of problems related to import and distribution. A typical rule of such treaties
involves the duty free entry of the supplies, for example in the agreement between the United |
Kingdom and India, which states:
The Government of India shall accord duty free entry into India to all
supplies of goods and standard packs for relief and rehabilitation donated
through United Kingdom relief agencies and consigned through the
Medical Stores Organisation of the Government of India, at the ports of
Calcutta, Madras and Bombay or at designated airports, to voluntary
relief and rehabilitation organisations including branches of these agencies
in India which have been or hereafter may be approved by the
Government of India.7

In addition to these early treaties, states concluded agreements for limited cross border
operations between neighbouring countries, such as the convention on mutual assistance I
between French and Spanish fire and emergency services of 14 July 1959.8
Such agreements paved the way for another wave of treaties, which began to develop in the
1970s. These treaties established a comprehensive system of mutual assistance in cases of
natural and technological disasters. They could also be seen as the result of attempts by the
European Council (EC) to support and initiate rules for the prevention and protection against
major natural and technological disasters and the organization of relief.9
Among the first systems for mutual cross border assistance in disaster situations are the
agreement between France and Germany concluded in 1977'°, the treaty between France and
Belgium of 198111 and the treaty between Switzerland and Germany of 1984.12 The agreement
between Mexico and Guatemala of 1977 belongs to that category as well, despite the rather
limited content, which mainly concerns the setting up of a committee to analyse the
situation.13
Despite the fact that such treaties already included most aspects relevant for cross-border ■
operations, a comprehensive bilateral treaty network has only been established in the last
decade of the last century. This network is found mainly in Europe and has resulted in mutual
assistance treaties between neighbouring countries covering nearly every area of central Europe.

The main advantage of these treaties, particularly the most recent examples, is that they are
more comprehensive in their coverage of cross border operations. These treaties include
definitions, general principles of relief and provisions regulating requests and offers for
assistance. They also function as a model for treaties with other states, and are adapted
according to specific circumstances and partners.
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More recently, the international decade for natural disaster reduction has triggered a significant
change in the nature of treaty law in this area. This has had a major impact on both the
national and international level and has resulted in several bilateral treaties to set up
educational exchange programmes and committees related to disaster prevention, response and
management. Most of these have been concluded between the United States and European or
Asian states.14
Reflecting on the past 50 years, it is possible to conclude that on the bilateral level, in certain
geographical regions, states have changed their approach from agreements concerning specific
disaster-related solutions, towards the acceptance of a more general framework for mutual
assistance.

Trends in multilateral treaties
Unfortunately, treaties concerning international disaster response law (IDRL) are not yet
embodied in an all-embracing multilateral convention dealing with natural and technological
disasters. Thus, the multilateral treaty framework in this area is not well developed, although
there are some exceptions. The existing multilateral treaty situation appears to reflect a view by
states that such instruments should be restricted to specific contexts, such as certain types of
disasters or certain aspects of assistance.
Attempts at comprehensive multilateral treaties
A prominent example of an attempt to establish a multinational convention relating to IDRL
was the proposed draft convention on expediting the delivery of emergency relief of 1984, which
was included as an addendum to the Report of the Secretary-General on the Office of the United
Nations Disaster Relief Coordinator.15 This convention, however, was not successful.

More recently, the most comprehensive multilateral treaty in this area is the Tampere
Convention on the Provision of Telecommunication Resources for Disaster Mitigation and
Relief Operations16 (see Box 2.1). This treaty contains a detailed set of rules for specific aspects
of disaster relief, including definitions, the scope of provision of assistance, privileges and immu
nities of personnel, the use of facilities, payment and reimbursement of costs or fees. However,
it is important to note that this convention deals only with one specific aspect of international
disaster response law, namely the provision of telecommunications, and even then, this conven
tion has not been accepted on a global level and has not yet entered into force.17

A treaty of similar significance is the Convention on Assistance in the Case of a Nuclear Accident
or Radiological Emergency18, which was developed with the International Atomic Energy
Agency after the Chernobyl catastrophe. It includes the same essential rules contained within the
Tampere Convention as well as the addition of far reaching provisions on the privileges and
immunities of assistance personnel, which could stand as a good model for other treaties.
Multilateral treaties concerning international organizations
Many multilateral treaties have been concluded between states and non-state parties such as
international organizations. Such treaties generally concern only limited aspects of assistance,
for example the International Development Association and Zimbabwe Development Credit
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Agreement on Emergency Drought Recovery and Mitigation Project of 1992, and the
International Development Association and Bangladesh Development Credit Agreement
about the Drainage and Flood Control Project of 1978. Nevertheless, these treaties still
contribute to the overall set of rules dealing with disaster response.
Some multilateral treaties are even more specific and deal with only one aspect of an assistance
issue, for example the Exchange of Letters Constituting an Agreement (UN Relief and Works j
Agency for Palestine Refugees in the Near East) and Lebanon regarding Funds Paid for the |
Bayssarieh Project of 1987. This agreement only relates to the technical procedure of funding
and the responsibility of one of the partners vis-à-vis a non-state entity.1’

Multilateral treaties concerning the status of personnel
A further distinct category of multilateral treaty deals with the status of personnel involved in I
international missions. The 1946 Convention on the Privileges and Immunities of the United
Nations reserves specific immunities for UN personnel and experts on mission, independent
of the nature of the UN mission. The relevance of this document has been reaffirmed twice by
the International Court of Justice in the human rights context. This treaty has made a positive ;
impact on the delivery of assistance by UN personnel in disaster situations, particularly when
compared to the lack of legal and other protection accorded to NGO personnel.
States have also benefited from the general objective of that convention by being able to incor
porate its main rules in the formulation of separate agreements. The agreement between the UN,
Sweden and Peru for the provision of a technical cadre unit of Sweden to Peru after the 1970
earthquake is an example where the immunities and privileges are similar to the convention.20

The rules of the more recent 1994 Convention on Protection of United Nations and Associated
Personnel21 have a different background, as they require states to change the national criminal
law for the better protection of the identified personnel. Protection under this convention also j
requires a specific status of the operation and establishes certain preconditions for protection.
Nevertheless all disaster response operations could potentially fall under the convention.
Despite the fact that only a minority of states have ratified this convention, the general
tendency to provide a special group of individuals with a certain protection is relevant for
international disaster response law. The present debate about the ‘white helmets’ reaffirms this
observation, as it encourages voluntary national and regional actions aimed at making national
volunteer corps available to the UN system on a standby basis. This occurs through the UN
Volunteers and other agencies in accordance with accepted UN procedures and practices, in |
order to provide specialized human and technical resources for emergency relief and
rehabilitation.22 The wording of the resolution and its context shows the tendency to provide
special voluntary manpower to disaster relief and to combine it with a certain status and image.

Multilateral treaties dealing with specific areas of disaster response
There are other forms of multinational treaties dealing with specific aspects of disasters,
although these are relatively few in number. One of the older examples is the Agreement on
the Temporary Importation, Free of Duty, of Medical, Surgical and Laboratory Equipment for
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: Use on Free Loan in Hospitals and other Medical Institutions for Purposes of Diagnosis or
Treatment, of 1960. Despite the fact that the term disaster does not appear in the treaty text,
this lesser-known treaty has implications for emergency response, as it refers to exceptional
circumstances when a state finds itself suddenly without sufficient stocks of medical, surgical
and laboratory equipment to satisfy even the most urgent requirements of the affected
population.
Several treaties dealing with the protection of the environment, and more specifically dealing
with pollution, also include provisions on assistance in times of disaster. Typically there are no
comprehensive regulations concerning assistance as exemplified in Article 10 of the 1976
Convention for the Protection of the Mediterranean Sea against Pollution23, which states:

Any Party requiring assistance for combating pollution by oil or other harmful
substances polluting or threatening to pollute its coasts may call for assistance
from other Parties [...] starting with the Parties, which appear likely to be
affected by the pollution. This assistance may comprise, in particular, expert
advice and the supply to or placing at the disposal of the Party concerned of
products, equipment and nautical facilities. Parties so requested shall use their
best endeavours to render this assistance.
Where the Parties engaged in an operation to combat pollution cannot agree on
the organization of the operation, the regional centre may, with their approval,
co-ordinate the activity of the facilities put into operation by these Parties.

Whereas the above mentioned treaties are adjusted to the needs of an organization or a specific
problem, the Agreement on Interaction in the Field of Natural and Man-Made Emergency
Prevention and Response and the Agreement on Co-operation in the Field of Emergency
Prevention and Response24 follow a regional approach. Such agreements are presumed to
contain the rules and principles relating to disaster response that are considered most
important for that region.
Many of the existing mutual assistance clauses are embodied in treaties dealing with nuclear
disasters. Indeed following the Chernobyl incident, several treaties, which contain assistance
clauses, were concluded both on the multilateral as well as the bilateral level within the
framework for the assistance of the International Atomic and Energy Agency.25

In addition to the nuclear disasters treaty framework there are some lesser-known treaties
referring to assistance provided in the case of technological disasters. In the framework of the
| UN Economic Commission for Europe (ECE), the 1992 Convention on the Transboundary
' Effects of Industrial Accidents was drafted to include an article on mutual assistance in the case
of a disaster. More importantly, Annex X contains a type of ‘mini-convention’. It addresses the
provision of assistance including articles on overall direction, control, coordination and
supervision of the assistance, the proper and effective administration of the assistance and the
protection of personnel, equipment and materials brought into its territory by, or on behalf of,
the assisting Party. This convention entered into force on 19 April 2000 and 23 states in central
and eastern Europe and central Asia are now bound by the assistance rules.26

IDRL Chapter 2 International disaster response law treaties: trends, patterns and lacunae I 29

Trends in bilateral treaty making
Most of the treaties identified during the research for this study are bilateral treaties. Whilst i
the majority of the treaties presented here contain IDRL issues, they differ in both objective
and content.

Bilateral treaties dealing with disaster response in general
First of all, there are treaties specifically dealing with response to disasters, both natural and
technological, including basic rules on assistance. The United States-China agreement of 1947
is a good example of an old and very specific agreement in this area. It contains some of the
basic provisions relating to international disaster response, including provisions concerning the
procurement, storage, transportation and shipment of relief supplies and the fact that the
purchase of relief supplies are generally made by and within the donor country.27
Other similar treaties, such as the United States-Peru agreement28, the United States-Japan
agreement29 and the Sweden-Ethiopia agreement of 1957, do not refer directly to the core
problems associated with international disaster response law, but they do confer certain rights
and obligations for those assisting, and sometimes include rules on privileges.30

Bilateral treaties dealing with technical cooperation
Other treaties relating to technical cooperation between countries also have a bearing on IDRL
because they immediately open the possibility for cooperation in areas related to disaster
response or they permit the conclusion of further agreements including those on disaster
response. The Poland-Republic of Korea treaty of 1993 is an example that includes both of
these elements.31
Bilateral treaties between neighbouring states
The last 15 years have given rise to more expanded treaties between neighbouring states,
mainly concluded in Europe.32 These treaties not only establish a network of IDRL treaties in
that specific region, but they also contain a pattern of rules relating to many of the core areas.

It is interesting to note that in some regions outside of Europe, there are no bilateral treaties
between neighbours, or at least they are not readily available through the UN system. However,
as will be indicated below, there are a significant number of treaties that have been concluded
on broader regional and even global levels.

Bilateral treaties concluded on a broader regional level
There are many treaties that provide examples of this type of agreement, such as the Agreement
between the Government of the Hellenic Republic and the Government of the Russian
Federation on Cooperation in the Field of Prevention and Response to Natural and Man-Made
Disasters.

Other treaties, presumably of the same type, are mentioned without the text being available so j
far in the UN Treaty Series:
■ Armenia-Russian Federation Agreement on Cooperation in the Prevention of Industrial
Accidents, Natural Disasters, and their Relief
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■ Agreement on Cooperation and Mutual Assistance in the Field of Catastrophes, Natural
Disasters, and Other Emergencies, between Poland and Lithuania
■ Agreement between the Government of the Russian Federation and the Government of
Poland on Cooperation in the Prevention of Industrial Accidents, Natural Disasters, and
their Relief
■ Agreement between the Government of the Republic of Bulgaria and the Government of
Romania on Peace-Time Cooperation in the Field of Civil Protection in Peace-Time
■ Agreement between the Government of Romania and the Government of the Republic of
Hungary on Cooperation and Mutual Assistance in the Area of Disasters Mitigation and
the Liquidation of their Consequences
■ Agreement Concluded by and between the Government of the Republic of Hungary and
the Government of the Republic of Turkey on the Defence Against Natural Calamities
and Technological Disasters

Bilateral treaties concluded on a global level
This group of treaties was developed during the 1990s and reflects a broader connection
between states from different continents or regions. The more recent treaties in this respect are
those between the Russian Federation and the United States of 1996, Switzerland and the
Philippines of 2002, and several agreements between the United States Federal Emergency
Management Agency (FEMA) and eastern European or central Asian countries.33
These treaties mainly focus on the preventive and educational aspects of disaster response, such
as preparedness, training, exercises, information exchange and scientific and technical
cooperation. What is missing, to a certain degree, is the detailed set of rules on the actual
provision of assistance and its organization. However, several of the recent United States
| bilateral treaties do differ from the others, in that they reflect a broader and more cooperative
approach to assistance in natural and technological disasters.
Relationship between corresponding or conflicting multilateral and
bilateral treaties
Another interesting subject for analysis is the relationship and overlap between all of the abovementioned multilateral treaties and corresponding bilateral treaties, many of which cover the
I same subject matter. A good example is found in the relationship between the Nordic Mutual
Emergency Assistance Agreement in connection with radiation accidents of 196334 and the
United Kingdom-Soviet Union Agreement of 1990 on Early Notification of a Nuclear
Accident and Exchange of Information Concerning the Operation and Management of
Nuclear Facilities, where both contain a number of similar clauses. However, this subject will
require a more detailed analysis than is possible within the scope of this study.

Treaties for border regions or special topics of international
disaster response
i It is remarkable that on certain issues, states have been able to successfully conclude treaties on
the sub-state regional level.34 In doing so, such treaties take into account the specific needs of
trans-border incidents and the necessity of a fast response at this level.35
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There are also treaties dealing with specific types of assistance such as the Agreement on
the Facilitation of Air Ambulance Flights in Frontier Regions between Austria and Italy
concluded in 1989.36 This treaty contains rules facilitating trans-border flights in a limited
context, without extending these provisions to include situations of major disasters and
without creating any broader context for mutual assistance between the two countries.37
Interestingly, this narrowly constructed treaty represents the only example between Austria
and Italy, whereas Austria has in fact concluded several other more detailed and
comprehensive treaties with other neighbouring countries such as Germany and
Hungary.38
In some instances, reliance on a single, narrowly construed treaty is not sufficient to cover all
the relevant circumstances and requires amendment. For example, the treaty between France
and Spain of 1959 on the assistance of fire fighters in the border region only deals with
requests for assistance in disaster situations in the vicinity of the border region. It does not
cover situations of emergency over-flights and hence was amended to allow for speedy cross
border air transport assistance. The two parties granted mutual permanent over-flight permits
which apply to French and Spanish aircraft participating in emergency actions as described
in the original agreement. In this respect the amended treaty goes beyond the scope of
limiting activities to a certain area, which was the underlying rationale of the original treaty.

,

!
|
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Patterns of international disaster
response law regulations
As evident from the above discussion, IDRL treaties vary in objective, form and content.
Despite the fact that several of the treaties, particularly those concluded in the 1990s between
neighbouring states, do have similarities or may be almost identical, there is no obvious I
blueprint for an ideal multilateral or bilateral treaty.

Nevertheless, it is possible to make some general observations about the content of these
treaties and identify some areas common to most.

General observations
What is striking first of all is the geographical distribution of the treaties. It would appear that
there are very few bilateral agreements in Africa, Asia or Latin America (not counting the Pan
American Health Organization agreements39). Whilst this may be the result of the comparative
difficulty in accessing documents from these regions, it nevertheless presents an overt absence.
On the other hand, there have been many treaties concluded between states from the so-called
‘North’ and states from the ‘South’ as well as the so-called ‘East-West’ treaties. The UN family
is also well represented.

These anomalies must be explained further before any conclusions can be drawn, however if
indeed there are no agreements in these regions, then those regions could provide an
opportunity for the implementation of model agreements and guidelines for the future
development of international disaster response law.
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One other general observation is that the treaties concluded so far have been done so according
to the specific requirements of the countries or regions involved. Thus they have been
influenced strongly by various local factors including: geographical position; response capacity;
financial situation; the perception of international law rules; the demand for cooperation; and
political and technological circumstances at the time of the conclusion of the treaty. It would
therefore be unjustified to claim that there is uniformity in the treaties or even homogeneity
in the content.

On the other hand, there are some obvious tendencies. Certain states prefer certain models for
IDRL treaties, or they have changed their preferred model to suit changing circumstances, for
example the treaties concluded by the United States in the post Second World War and then
post Cold War periods. The same is true for the treaties concluded after the end of the Cold
War in Europe.
The Switzerland-Philippines agreement40, recently concluded and not yet in force, is an
example of another tendency to combine the broader development context with a disaster
response approach. This model has also been partially followed by the European Union (EU).
Thus, whilst the content of the various treaties is guided by the context and the specific
objective of the treaty, it is possible to conclude that certain patterns do exist, and for certain
regions a specific treaty practice has been established with the potential to be transformed into
customary law rules.

Patterns in treaty titles
Whilst the specific wording of the titles of IDRL treaties are different, certain patterns are
nevertheless identifiable in terms of the applicability of the title to the content of the treaty
\ itself.
The titles generally refer to the overall intention of parties to cooperate in a specific field or to
give technical or other types of assistance for a special problem. The more comprehensive
treaties reflect the content by referring to the mutual assistance agreed upon in addition to the
disasters covered. Terms referring to either natural or technological disasters are used
specifically or are sometimes replaced by other terms such as accident or by the names of
specific technological disasters.

For the more generalized treaties, the trend seems to favour the combination of the terms
i mutual assistance, natural or technological disasters and/or accidents as exemplified by the
convention between France and Belgium of 1981 on Mutual Assistance in the Event of
Disasters or Serious Accidents or the agreement between Belgium and the Netherlands of
i 2002.41

It would be reasonable to suggest that treaties with titles that indicate the intent of states to
cooperate and/or assist each other in the case of natural or technological disasters, by nature,
belong to the corpus of IDRL. This would also include treaties which cover the prevention
aspects of disasters, such as the Memorandum of Understanding between the Government of
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the United States of America and the Government of Ukraine on Co-operation in Natural and
Man-Made Technological Emergency Prevention and Response, signed on 5 June 2002.

Responsible partners
International organizations or states, including those specialized agencies within states that are
authorized to negotiate international agreements, conclude most of the examined treaties. In
some instances, the specialized agencies are mentioned only as implementing partners42, others
include them as parties to the treaty.43 Others still have identified regional bodies as parties to ’
cross-border assistance treaties. Nevertheless, practice shows that the majority of treaties either
identify the international organization or the states as treaty parties.

Treaty objectives and purpose
The international decade for natural disaster reduction has been influential in raising I
awareness about the importance of disaster response, particularly as the number of those '
affected by natural and technological disasters is rising. The conviction of the international
community as to the importance of disaster response is reflected in the treaty texts, mainly in
the preambular paragraphs.
There is, for example, an almost unanimous recognition of the need for cooperation to combat
the effects of disasters. The Tampere Convention expresses this conviction by outlining as one
of the objectives of the treaty: “to facilitate international co-operation to mitigate the impact
of disaster”.44

The preambles of other treaties refer to this sentiment either by highlighting the general
positive effect of cooperation, or by describing additional effects of cooperation during disaster
response operations. For example, the Finland and Estonia Agreement on Co-operation and
Mutual Assistance in Cases of Accidents45 recognizes the need for ongoing cooperation to
combat the effects of accidents occurring in the territories of the parties or of other states.
Similar references are used in many of the other treaties, such as in the Germany-Poland
agreement of 1998 and the United States-Ukraine memorandum of understanding of 2002.46 !
In contrast to the similar objectives of the treaties, their specific purpose does differ from
category to category within the general framework of international disaster response law. For
example, the purpose of treaties providing for special relief items is to alleviate deficiencies in
the provision of relief after a disaster. Similarly the furnishing of funds to assist a reconstruction
programme after a disaster has the purpose of meeting the financial needs of a country or
region. Finally, organizing a joint seminar on disaster prevention and mitigation meets the
need for building local, regional and national educational expertise.
Despite the fact that in all cases the specific purpose is different, the underlying rationale is the
need to increase capacities to deal with the effects of disaster.

Request and response
One of the distinct features of the IDRL treaty system is the classification of requesting and
responding states, and the respective allocation of specific rights and obligations.

33

34 I International Federation of Red Cross and Red Crescent Societies
J

Requests and responses include both active and passive elements. It is generally understood
that assistance cannot be given without a request, and such a request cannot be demanded
without an offer. However, if a request is made, then a response should always be offered. This
system of reciprocity, in conjunction with the principle of sovereignty, provides the overall
context for the specific rights and obligations in the fulfilment of the treaty provisions.
The relationship between requesting and responding states is demonstrated most clearly in the
treaty between Germany and Poland.47 This treaty defines the requesting state as that which
requests relief teams, relief equipment and relief supplies. The responding state is that which,
in accordance with the agreement, complies with the request.

In addition to these general rules, several of the treaties list specific state organs or specialized
agencies that are authorized to request and initiate emergency measures on behalf of, or in lieu
of, the parties to the treaty. Specific state organs and authorities in a border region may
sometimes be identified as responsible partners for both parties to the treaty.48 If, because of
the multilateral nature of the treaty, such authorities cannot be identified in advance,
mechanisms are set up to make such identification possible in the case of disaster.49

Definitions
In addition to introducing the requesting and responding state, almost all mutual assistance
treaties contain definitions about the most important terms used in the treaties.50
There is not only variation concerning the number of definitions but also concerning the
content of the definitions. Essential definitions refer to at least three aspects of the treaty rules
and might be expressed as follows:
■ personnel of the operation - this includes the personnel specifically sent by the responding
state;
■ equipment of the operation - this includes all items necessary to provide the assistance; and
■ relief supplies — supplies distributed to the affected persons.

Responsibility and coordination
The question of coordination of humanitarian assistance has been of major importance over
the past decade. There are many documents dealing with humanitarian assistance that stress
the utmost importance of coordination.52 The UN Secretary General has outlined the main
challenges of coordination in the report titled Strengthening of the coordination of emergency
humanitarian assistance ofthe United Nations of 30 May 2000. The UN General Assembly has
also reiterated the central importance and role of the affected state in its resolution on
international cooperation on humanitarian assistance in the field of natural disasters, from
relief to development by:

Recognizing the importance of the principles of neutrality, humanity and
impartiality for the provision of humanitarian assistance,

Emphasizing that the affected State has the primary responsibility in the
initiation, organization, coordination and implementation of humanitarian
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assistance within its territory, and in the facilitation of the work of humanitarian
organizations in mitigating the consequences of natural disasters,
Emphasizing also the responsibility of all States to undertake disaster
preparedness and mitigation efforts in order to minimize the impact of natural
disasters,
Emphasizing further, in this regard, the importance of international co-operation
in support of the efforts of the affected State in dealing with natural disasters in
all its phases.53

Not only do treaties assign the requesting state as being responsible for the coordination, they !
also occasionally define the meaning of the term coordination for the specific purpose of the
treaty. For example, Spain and Argentina have set up a list defining coordination:

Co-operation with a view to disaster preparedness and prevention in connection
with natural, man-made or technological incidents that threaten or harm people,
property and the environment involves:
■ Exchanging information, documentation, publications and teaching materials
of scientific and technical nature;
■Training specialists in disaster preparedness and prevention and the provision
of emergency aid;

■ Providing assistance with respect to the organization, planning and operation
of bodies responsible for coordinating activities in the field of disaster
preparedness and prevention and emergency aid;
■Taking part in the design and implementation of exercises in the other State;

■Transferring state-of-the art technology;

■ Organizing meetings, encounters, courses, congresses and seminars;

■Awarding fellowships for professional and technical development in the
institutions of each Party;
■ Dispatching experts to provide consultancy or advisory services;

■Jointly preparing and implementing specific programmes and projects, which
should state, inter-alia, the objectives of the said programmes and projects, their
duration, the obligations of each Party and the most appropriate form of
financing.54
Similar extensive descriptions can be found in other treaties such as the 2000 Agreement
between the Government of the Ffellenic Republic and the Government of the Russian
Federation on Co-operation in the Field of Prevention and Response to Natural and ManMade Disasters.55

While some treaties contain very detailed descriptions designed to meet the specific purpose of
the treaty, it can also be argued that even without such an explicit list, there is an underlying j
understanding of the term cooperation, which is common to all. These generic elements of
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cooperation include: interaction between the competent bodies of both parties; mutual
assistance in providing technical facilities and equipment; and planning and carrying out
activities related to emergency response.

Instructions for emergency teams
Some treaties relating to disaster response make specific provisions relating to the flow of
information between the contracting parties (usually states) and the emergency response teams
that will be carrying out the response tasks. These provisions assist in further defining the
responsibilities of the parties to the treaties and also provide additional instructions on the
appropriate flow of information. Such provisions may explicitly state that instructions can only
be given to the leaders of emergency teams, who must be identified by the responding party
for the benefit of the requesting party.56

Access of personnel and equipment
Another key feature of disaster response treaties are the rules on access. One has to distinguish
between the access of personnel and ordinary equipment, and specific rules for the use of
certain types of equipment such as aircraft.
Most of the treaties reflect a general intention to ensure that frontier-crossing formalities are
minimized. Whilst this could not be identified as a specific rule, it seems to be justified to state
that, in principle, personnel are exempted from visa and passport requirements for their entry
and stay during an emergency operation, provided that a certificate and a list of the members
of the disaster response team can be provided. Such a principle has been reflected in both older
and more recent treaties on disaster response.57
There also seems to be a generally accepted principle which exempts personnel from visa and
other formalities in urgent cases when the frontier crossing is required to take place at points
other than the authorized crossing points.58 Sometimes this provision is qualified by the
requirement of prior notice from the requesting state.59

These generally accepted principles are usually applied to treaties dealing exclusively or mainly
with disaster response. Treaties, in which the focus is on prevention rather than on response,
do not include such clauses.60

Relief goods and customs
Many treaties, both bilateral and multilateral, include a specific set of rules on the customs
requirements for relief goods, which often provides exemptions from import duties, taxes and
economic import restrictions.61 This principle is also found in many bilateral disaster response
i treaties.
There has been a desire to convert the already existing bilateral practice to the multilateral
level, which has been emphasized in the report of the UN Secretary General on the
strengthening of the coordination of emergency humanitarian assistance in the context of
international urban search and rescue:
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.. .initiatives to develop a legal framework for international assistance in the wake
of natural disasters and environmental emergencies, outlining the responsibilities
of countries receiving and providing support. Member States may wish to
consider drafting a convention on the deployment and utilization of
international urban search and rescue teams. Such a convention would provide a
working framework for complex issues, such as utilization of air space, customs
regulations for import of equipment, respective responsibilities of providing and
recipient countries, that have to be resolved prior to the international response to
a sudden-onset natural disaster.62

Status, immunities and protection of personnel
The rules on the status and protection of personnel vary to a certain extent, in the treaties
examined here. Only a few refer to specific immunities granted to personnel used in disaster
response. The most explicit of these references is contained in the Convention on Assistance
in the Case of a Nuclear Accident or Radiological Emergency in Article 8, Paragraph 1 which
requires the requesting state to afford to personnel of the assisting party and personnel acting
on its behalf the necessary privileges, immunities and facilities for the performance of their
assistance functions. More specifically, according to Paragraph 2 of that article, the requesting
state,

shall afford the following privileges and immunities to personnel of the assisting
party or personnel acting on its behalf who have been duly notified to and
accepted by the requesting State:
Immunity from arrest, detention and legal process, including criminal, civil and
administrative jurisdiction, of the requesting State, in respect of acts or omissions
in the performance of their duties; and

Exemption from taxation, duties or other charges, except those which are
normally incorporated in the price of goods or paid for services rendered, in
respect of the performance of their assistance functions.
Despite the fact that some of the older disaster response treaties foresee immunities for
personnel involved63 none of the more recent bilateral treaties include a similar rule. The only
similar, and in fact almost identical, rule on privileges and immunities can be found in a
multilateral treaty, in Article 5 of the Tampere Convention.

The practice of the UN regarding the safety and security of humanitarian personnel does not
reflect a general understanding on a multilateral level about immunities for disaster response
personnel. The most recent UN General Assembly resolution on this topic, of 19 February
2002 does not mention such a practice or need.64
The bilateral treaties, on the other hand, do refer to the protection of disaster response
personnel. Though various terms are used, it seems to be generally accepted either by explicit
rules or implicitly, that the protection of disaster response personnel is the obligation of the
requesting state. As stated in the Germany-Denmark agreement: “The authorities of the
requesting Contracting Party shall extend protection and assistance to the emergency teams of
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the requested Contracting Party.”65 This formula goes beyond the mere acceptance of
operations on the territory and includes active protection against attacks and any other form
of violence.

Such understanding is in line with the recent statements about protection in the framework of
: humanitarian assistance and the responsibilities of governments. In his report of 29 May 2002,
the UN Secretary General stated:

This culture demands an increased focus on human security, in which peoples’
needs provide the driving force for humanitarian action, and where the legal and
physical security of the individual is at its core, based on a respect for
fundamental human rights. The need to create a far-reaching culture of
protection that guides all of our actions and responses on behalf of victims of
armed conflict has been widely recognized. Much more needs to be done to
ensure that it becomes a reality. The primary responsibility for the protection of
civilians rests with Governments. This is clearly set out in the provisions of
international law and is stressed as one of the key guiding principles of
humanitarian assistance adopted by the General Assembly in its resolution
46/182 and reiterated in other General Assembly and Security Council
resolutions.66

Costs
Nearly all treaties examined include a chapter or article on costs, indicating its primary
importance in disaster response agreements.67 There are several types of costs resulting from a
disaster relief operation. There is a need to distinguish between the costs for the operation, the
costs involved for personnel on the territory of the requesting state and costs for the use of
special equipment.
The most recent treaties all accept the principle that the requesting state shall not bear the costs
for the operation, as exemplified in the treaty between Spain and Portugal of 1992 in
Article 4.68 Again it is apparent that this principle is not applied in treaties where the focus is
not on response but rather on prevention and education.69
There is a second aspect to the general principle concerning costs of operations. If special costs
are incurred for the operation inside the territory of the requesting state, such costs should be
borne by the requesting state. The treaty between Spain and Morocco is an example of this.70
Although it is generally accepted that the costs for the specific use of equipment should not
fall under the general principle, the rules nevertheless vary in this regard.

Concluding observations
Absence of material within specific regions
Many of the treaties collected for this article were located from UN sources. It is interesting to
note that the majority of bilateral treaties have been concluded between European nations,
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with only a limited number from other regions. In particular there is a significant absence of |
treaties concluded at a regional level in Asia, Africa and the Middle East. It may be that such !
treaties do exist but are not deposited with the UN. Or it may be that there is an absence of
these types of agreements in these regions. More research will need to be undertaken to I
discover the reason for this absence.

Inconsistencies in regulations
Of the treaties examined so far, there are clearly identifiable areas of disaster response that tend j
to be regulated by treaties, and within these areas there have emerged some common trends.
However in the majority of instances there are no clearly identifiable patterns that lend to the '
presumption of general principles. Therefore, at least where multilateral and bilateral treaties
are concerned, a majority of the law relating to IDRL remains disparate and inconclusive.

Lacunae in existing laws
In addition to inconsistencies within the various subject areas, there are also some significant
aspects of disaster response that remain inadequately regulated or are omitted entirely from
these agreements. These areas include:
■ entry requirements;
■ work permits;
■ freedom of movement;
■ status of personnel and specific immunities;
■ legal recognition of professional expertise;
■ information exchange;
■ treatment of consignments;
■ transport in the territory of the requesting state;
■ customs tariffs; and
■ distribution and use of relief.

Future study of international disaster response law
This article is subject to limitations including the limited category of legal documents
evaluated, namely bilateral and multilateral treaties concluded between states, and the absence
of materials from within different geographic regions. Therefore, it is important that further
studies of IDRL are conducted to widen the scope of the legal study and to compare the
principles and observations identified for different categories of legal and non-legal materials.
In particular, the instruments that govern the way in which organizations such as the UN and
the components of the International Red Cross and Red Crescent Movement operate in times
of natural disaster. These too will need to be gathered and analysed as part of a legal study in
this area.
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Convention and Statute establishing an International Relief Union, 12 July 1927, 1932 UNTS 249.

2. Agreement concerning the United States relief assistance to the Chinese people (with Exchange of Notes), 27 October
1947, China-United States of America, 12 UNTS 11 (entered into force 27 October 1947).

3. United Nations General Assembly, New International Humanitarian Order, A/RES/55/73 (2001).
! 4. Agreement for the provision of the Technical Cadre Unit of the Swedish Stand-by Force for the United Nations Service to
assist in reconstruction of areas in Peru devastated as a result of the earthquake which occured on 31 May 1970, United
Nations-Peru-Sweden, 29 July 1970, 739 UNTS 127 (entered into force 29 July 1970).

■ 5. Exchange of Notes Constituting an Agreement Relating to Emergency Flood Relief Assistance, 27 September 1956,
United States of America-India, 281 UNTS 289. Exchange of Notes Constituting an Agreement Relating to Surplus
Agricultural Commodities for the Drought Relief, 17 April and 4-8 May 1956, United States of America-Peru, 278 UNTS
117. Exchange of Notes Constituting an Agreement Relating to Emergency Flood Relief Assistance, 1 2 November 1959,
United States of America-Japan, 361 UNTS 27.

6. Agreement for the Duty Free Entry of Relief Supplies, 20 October 1964, United Kingdom of Great Britain and Northern
Ireland-India, 534 UNTS 77 (entered into force 20 October 1964).

7. Agreement for the Duty Free Entry of Relief Supplies, 20 October 1964, United Kingdom of Great Britain and Northern
Ireland-India, 534 UNTS 77, Article 1, para. 1 (entered into force 20 October 1964).
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See also Agreement Relating to Emergency Deliveries of Colorado River Waters, 13 June 1972, United States of AmericaMexico, 1082 UNTS 119 (entered into force 13 June 1972).

9. Council of Europe, Resolution 72(6) on precaution against natural and other disasters and the planning and provision of
disaster relief, 18 February 1972, 207th Meeting of the Ministers' Deputies.

10. Agreement on Mutual Assistance in the Event of Disasters or Serious Accidents, 3 February 1977, France-Germany, 1214
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11. Convention on mutual assistance in the event of disasters or serious accidents, 21 April 1981, France-Belgium, 1437
UNTS 33 (entered into force 1 February 1984).

12. Agreement on mutual assistance in the event of diasters or serious accidents, 28 October 1984, Switzerland-Germany
(entered into force 1 December 1988).

13. Agreement on Co-operation for the Prevention of and Assistance in Cases of Natural Disasters, 10 April 1987, MexicoGuatemala, 1509 UNTS 6 (entered into force 22 March 1988).
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Intergovernmental Conference on Emergency Telecommunications (ICRT-98) opened for signature 1 8 June 1998 (not yet
entered into force) (see Box 2.1).

17. List of signatories available on the web site <http://www.reliefweb.int/telecoms/tampere/signatories.html >.

18. Convention on Assistance in the case of a nuclear accident or radiological emergency, 26 September 1986, 25 ILM
1377 (entered into force 26 February 1987).

■ 19. Exchange of letters constituting an agreement regarding funds paid for the Bayssarieh project,opened for signature 24
September 1987, United Nations (United Nations Relief and Works Agency for Palestine Refugees in the Near East)Lebanon, 286 UNTS 1 89 (entered into force 11 December 1987): "As the subject of the above mentioned advance for
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amount to which it has grown, together with the accrued interest, and deposited in the Central Bank to the credit of the
Government's Treasury. The Lebanese Government undertakes to assume all juridical consequences that might ensue
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assist in reconstruction of areas in Peru devastated as a result of the earthquake which occured on 31 May 1970, 29 July
1970, United Nations-Peru-Sweden, 739 UNTS 127 (entered into force 29 July 1970).
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and Man-Made Technological Emergency Prevention and Response of 1997, the Protocol of Intentions between the
Federal Emergency Management Agency and Ministry of Emergencies and Civil Defence of the Kyrgyz Republic on Co
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operation in Natural and Man-Made Technological Emergency Prevention and Response of 1999, the Protocol of
Intentions between the Federal Emergency Management Agency and the State Emergency Situations Commission of
Turkmenistan on Co-operation in Natural and Man-Made Technological Emergency Prevention and Response of 1998 and
the Memorandum of understanding between the Government of the United States of America and the Government of the
Ukraine on cooperation in natural and man-made technological emergency prevention and response of 5 June 2000. And
there is also an agreement between the United States of America and Turkey on Co-operation in Natural and Man-Made
Technological Emergency Prevention and Response of 1999.

34. The reservation situation has to be tested in the future as well as the clauses on the priority of rules of the Vienna
Convention on the Law of Treaties.

35. One example is the Common Alert Plan for the Mitigation of Damages Resulting from Incidents (Schadensereignisse) and
Dangers to Public Health Resulting from Communicable Diseases, with Possible Trans-Border Consequences, between the
Governments of Niederbayern and Oberbayern, and the Agencies of the State Governments of Oberosterreich and
Salzburg. See also Council of Europe, (LR-R-CT). LR-R-CT(2000)3, Annex II, Comité Directeur sur la démocratie locale et
regionale (CDLR), Comité restreint d'experts sur la co-operation transfrontalière (Text not yet available).

36. See also Common Alert Plan for Tyrol, Oberbayern, and Swabia for the co-ordination of reciprocal measures in case of
massive pollution of the boundary waters and their tributaries.

37. Agreement on the facilitation of air ambulance flights in the frontier regions for urgent transport of injured or seriously ill
persons, 21 February 1989, Austria-Italy. See also Agreement between the Republic of Austria and the Republic of
Hungary on the Facilitation of Air Ambulance and Search and Rescue Flights, BGBI III 619/1995.

38. Other examples of this are found within the following Agreement for the Duty Free Entry of Relief Supplies, 20 October
1964, United Kingdom of Great Britain and Northern Ireland-India, 534 UNTS 77: "For the purpose of the present agree
ment, supplies of goods and standard packs for relief and rehabilitation shall be confined to foodgrains and other food
stuffs, including milk powder, processed food-stuffs and multi-purpose foods, drugs and medicines, multi-vitamin tablets,
hospital equipment and supplies, agricultural implements and such other donated supplies and goods for purposes of
relief and rehabilitation as may be agreed to by the Government of India and the Government of the United Kingdom."
See also: Grant Agreement for Relief and Rehabilitation, 30 May 1972, United States of America-Bangladesh, 898 UNTS
127(entered into force 30 May 1972).

39. Agreement concerning mutual assistance in the event of disasters or serious accidents, 23 December 1988, AustriaGermany, 1696 UNTS 65 and Agreement on mutual assistance in the event of disasters and serious accidents, 26 April
1996, Austria-Hungary. Other treaties in this respect are for example: the recent agreement concluded between the
Ministry of the Interior of Mecklenburg-Vorpommern and the Ministry of the Interior and Public Administration of the
Republic of Poland on mutual assistance in case of disasters or serious accidents. The 1998 Pacific Northwest Emergency
Management Arrangement between the United States of America and Canada and the Agreement concerning the
improvement of rescue services in the frontier areas (with exchange of notes), 19 March 1974, Sweden-Norway, 1424
UNTS 301 (entered into force 19 March 1974).

40. Pan American Health Organization, World Health Organization and Antigua and Barbuda Basic Agreement, 29 October
1982, 1328 UNTS 219 (entered into force 1 1 May 1983) and Pan American Health Organization, World Health
Organization, and Suriname emergency technical cooperation agreement in case of a major natural disaster, 1 December
1982, 1300 UNTS 129 (entered into force 3 January 1983) and Pan American Health Organization, World Health
Organization, and Dominica emergency technical cooperation agreement in case of a major natural disaster, 8
November 1982, 1318 UNTS 255 (entered into force 26 April 1983).

41. Agreement on cooperation in the event of natural disaster or major emergencies, Switzerland-Philippines (6 December
2002)

42. See also the Convention on Mutual Assistance in Combating Disasters and Accidents, 14 November 1984, NetherlandsBelgium, 1526 UNTS 41 (entered into force 1 November 1988) and the other treaties concluded in the Central European
region in the 1990s.

43. See for example Protocol of Intentions Concerning Cooperation and Disaster Prevention and Management, United States
of America-Philippines, 20 November 2001, which only mentions FEMA as implementing agency in article 4.

44. See for example Protocol of intentions between the Federal Emergency Management Agency of the United States of
America and the Ministry of defence of the Republic of Bulgaria on cooperation in natural and man-made technological
emergency prevention and response, 24 January 2000, where FEMA is referred to as treaty party.

45. Tampere Convention on the Provision of Telecommunications Resources for Disaster Mitigation and Relief Operations,
Intergovernmental Conference on Emergency Telecommunications (ICRT-98) opened for signature 1 8 June 1998, (not yet
entered into force) (see Box 2.1).

46. Agreement on cooperation and mutual assistance in cases of accidents, 26 June 1995, Finland-Estonia, 1949 UNTS 134
(entered into force 31 July 1996).
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47. Agreement between on Mutual Assistance in the Event of Disasters or Serious Accidents, 10 April 1997, Germany-Poland,
BGB II, 1998, 1 178. See also memorandum of understanding between the Government of the United States of America
and the Government of the Ukraine on cooperation in natural and man-made technological emergency prevention and
response, 5 June 2000. See also the Protocol on technical cooperation and mutual assistance in the field of civil defense,
9 March 1992, Spain-Portugal, 1730 UNTS 207 (entered into force 2 July 1998) , which states in its preamble:
"Considering that it is of mutual interest to stimulate and further scientific and technical research and mutual assistance,
including the dispatch of relief in the event of serious accidents, emergencies or disasters".

48 Sometimes the term "sending State" is also used. See agreement between Switzerland and the Philippines as an example:
Agreement on cooperation in the event of natural disaster or major emergencies, 6 December 2002, Switzerland-Philippines.
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49 See Agreement on Mutual Assistance, 16 May 1985, Denmark-Germany, 1523 UNTS 108, article 3 (entered into force
11 August 1988).

50 Tampere Convention on the Provision of Telecommunications Resources for Disaster Mitigation and Relief Operations,
Intergovernmental Conference on Emergency Telecommunications (ICRT-98) opened for signature 18 June 1998, Article 8
(not yet entered into force) (See Box 2.1).

51 A typical example is the definitions used in the Agreement on cooperation and mutual assistance in cases of accidents,
26 June 1995, Finland-Estonia, 1949 UNTS 134 (entered into force 31 July 1996), which states in Article 1:
"The Party requesting assistance" means the Party which, in accordance with this Agreement, requests that the other Party
send relief teams, needed equipment and relief supplies;
"The Party providing assistance" means the Party which, in accordance with this Agreement, complies with a request from
the other Party to send relief teams, necessary equipment and relief supplies;
"Relief team" means a group of specialists, including military personnel, sent by the Party providing assistance, and other
groups which are intended to provide assistance and which possess the necessary equipment;
"Equipment" means specialized and other vehicles belonging to the relief teams, equipment, supplies and materials neces
sary for providing assistance, and other objects, including personal items belonging to group members;
"Relief supplies" means food and items of everyday use to be distributed to persons affected by the accident.

52. Such core definitions can be specifically found in the treaties: Agreement on the facilitation of air ambulance flights in the
frontier regions for urgent transport of injured or seriously ill Persons, 21 February 1989, Austria-Italy; Agreement
between the Government of the Hellenic Republic and the Government of the Russian Federation on Operation in the Field
of Prevention and Response to Natural, 21 February 2000; Germany in its treaties with neighbouring countries.

53. See for example the different documents or reports on the situations in Latin America and Africa: United Nations General
Assembly, Report of the Secretary General, The situation in Central America, A/56/416 (2001) and United Nations
General Assembly Draft Resolution, Assistance to refugees, returnees and displaced persons in Africa,Third Committee,
A/C.3/56/L.72 (2001) as well as on refugee assistance: United Nations General Assembly, Report of the United Nations
High Commissioner for Refugees, Questions relating to refugees, returnees and displaced persons and humanitarian ques
tions, Third Committee, A/56/578 (2001).

54. United Nations General Assembly Resolution, International cooperation on humanitarian assistance in the field of natural
disasters, from relief to development, A/RES/55/163 (2001).

55. Agreement on Co-operation on Disaster Preparedness and Prevention, and Mutual Assistance in the Event of Disasters, 3
June 1988, Spain-Argentina, Article 4.

56. Agreement between the Government of the Hellenic Republic and the Government of the Russian Federation on CoOperation in the Field of Prevention and Response to Natural and Man-made Disasters, 21 February 2000, article 3.

57. The wording in the Convention on mutual assistance in the event of disasters or serious accidents, 21 April 1981, FranceBelgium, 1437 UNTS 33, Article 7 para 2., (entered into force 1 February 1984) states: "Instructions for the emergency
teams of the requested Contracting Party shall be transmitted solely to their leaders, who shall brief their personnel on the
plan of action. The competent authorities of the Contracting Party requesting assistance shall, if possible, specify in the
request for assistance the duties which they intend to assign to the emergency teams of the requesting Contracting Party."
See also the treaties concluded by Switzerland with its neighbours and article 7 of the Agreement on mutual assistance in
the event of disasters or serious accidents (with exchange of notes), 16 May 1985, Denmark-Germany, 1523 UNTS 108
(entered into force 1 August 1988).

58. See the Agreement on mutual assistance in the event of disasters and serious accidents, 26 April 1996, Austria-Hungary,
(BGB1. Ill n°76/1998), article 6 as an example of more recent treaties, and Convention on mutual assistance in the event
of disasters or serious accidents, 21 April 1981, France-Belgium, 1437 UNTS 33, article 4, (entered into force 1st
February 1984} as an example of older treaties.

59. Not all treaties include such an exemption clause. See for example: the Agreement on Mutual Assistance in the Event of
Disasters or Serious Accidents, 16 December 1992, Germany-Russian Federation, BGB 1.II 1994 S. 3543-3547, article 5.

|

44 | International Federation of Red Cross and Red Crescent Societies

60. Agreement on Co-operation on Disaster Preparedness and Prevention, and Mutual Assistance in the Event Of Disasters,
3 June 1988, Spain-Argentina, article 13; Agreement on Mutual Assistance, 16 May 1985, Denmark-Germany, 1523
UNTS 108, article 4 para. 4 (entered into force 1 August 1988).

61. Memorandum of Understanding between the government of the Russian Federation and the government of the United
States of America on cooperation in natural and man-made technological emergency prevention and response, 16 July
1996. Article 7: "In accordance with international law and with the laws of both states, each Party shall, for the purpose
of cooperative activities under this Memorandum, facilitate access to areas that are under its jurisdiction, as well as to rel
evant institutions, organizations, and sources of information under such reasonable conditions as the Party may establish."

62. The International Convention on the Simplification and Harmonization of Customs Procedures of 18 May 1973 with its
amending protocol of 1999 includes a declaration that "consignments received as gifts by approved organizations for use
by or under the control of such organizations, or for distribution free of charge by them or under their control, should be
admitted free of import duties and taxes and free of economic import prohibitions or restrictions". TIAS 6633, Chapter 5,
principle 3.

63. United Nations General Assembly Economic and Social Council, Report of the Secretary General, Strengthening of the
coordination of emergency humanitarian assistance of the United Nations, A/55/82-E/2000/61 (2000) .

64. See the 1947 US-China agreement which grants in article V privileges and immunities to the US representatives as were
enjoyed by the personnel of the US Embassy in China: Agreement concerning the United States relief assistance to the
Chinese people (with Exchange of Notes), 27 October 1947, China-United States of America, 12 UNTS 11 (entered into
force 27 October 1947). See also the specific case mentioned in the Agreement between the Government of the United
States of America and the Government of the Republic of Belarus Regarding Cooperation to Facilitate the Provision of
Assistance, 18 July 1996, United-States-Belarus, article 2.

65. See United Nations General Assembly Resolution, Safety and security of humanitarian personnel and protection of United
National personnel, A/RES/56/217 (2002).

66. Agreement on Mutual Assistance, 16 May 1985, Denmark-Germany, 1523 UNTS 108, article 7 para.3.

67. United Nations General Assembly and Economic and Social Council, Report of the Secretary General, Strengthening the
coordination of emergency humanitarian assistance of the United Nations, A/57/77- E/2002/63 (2002), para.29.

68. See for example Exchange of notes constituting an agreement relating to emergency flood relief assistance, 12 November
1959, United States of America-Japan, 361 UNTS 27 (entered into force 12 November 1959); Agreement on coopera
tion and mutual assistance in cases of accidents, 26 June 1995, Finland-Estonia, 1949 UNTS 134 (entered into force 31
July 1996); Agreement on mutual assistance between Portuguese and Spanish fire and emergency services, 31 March
1980, Spain-Portugal, 1177 UNTS 237 (entered into force 31 March 1980) ; Agreement on technical cooperation and
mutual assistance in the field of civil defence, 21 January 1987, Spain-Morocco, 1717 UNTS 162 (entered into force 28
December 1992); Agreement on mutual assistance in the event of disasters or serious accidents (with exchange of
notes), 16 May 1985, Denmark-Germany, 1523 UNTS 108 (entered into force 11 August 1988) ; Tampere Convention
on the Provision of Telecommunications Resources for Disaster Mitigation and Relief Operations, Intergovernmental
Conference on Emergency Telecommunications (ICRT-98) opened for signature 18 June 1998, (not yet entered into force) ;
Exchange of notes constituting an Agreement between the Government of Australia and the Government of Greece
regarding a Gift of Relief Supplies to Greece, 1 July 1948 (entered into force 1 July 1948), Supplementary Exchange of
Notes constituting an Agreement between the Government of Australia and the Government of Greece regarding a Gift of
Relief Supplies to Greece, 29 September and 6 October 1948 (entered into force 6 October 1948); Agreement on co
operation in the field of prevention and response to natural and man-made disasters, opened for signature 21 February
2000, Greece-Russian Federation.

69. "No payment shall be required from one Party to the other Party as reimbursement for the costs of assistance or for lost,
damaged or destroyed vehicles or other equipment." See also all treaties concluded in the 1990s in Central Europe.

70. See Protocol of Intentions Between the Government of the United States of America and the Republic of the Philippines
Concerning Co-operation in Disaster Prevention and Management, 20 November 2001, United States-Philippines.

71. Agreement on Technical Co-operation and Mutual Assistance in the Field of Civil Defence, 21 January 1987, SpainMorocco, 1717 UNTS 162, article 4: "The costs incurred in provisioning the emergency teams and in furnishing supplies
for the functioning of the vehicles or other equipment, shall be borne, throughout the operations, by the Party receiving
assistance."
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Box 2.1

The Tampere Convention and the International Federation
of Red Cross and Red Crescent Societies
The importance of telecommunications in disaster response
Effective communication for relief workers in times of disaster is essential. Without adequate
telecommunications, information about the disaster cannot be exchanged, relief cannot be
coordinated and lives can be lost. Only through good communications can we ensure that the
right type of assistance is provided to the people who need it most. Inadequate telecommuni
cations during response operations can also put the safety of our workers at risk.
Yet, it is often in times of disaster that telecommunications can be most severely affected.
Systems can be badly damaged or destroyed by earthquakes, storms and flooding or can
become congested with overuse in times of panic and emergency. Many of our disaster
response activities are conducted in situations where telecommunications systems are unreliable
and are susceptible to damage or, as is too often the case, can suffer complete collapse.
For relief workers responding to an emergency, communication must not only be effective - it
must also be immediate. It is often the first hours that are the most crucial for saving lives in a

sudden onset disaster.

What is the Tampere Convention?
The Tampere Convention on the Provision of Telecommunications Resources for Disaster
Mitigation and Relief Operations (opened for signature 1 8 June 1998) represents a significant
step forward in addressing the need for telecommunications facilitation in times of disaster at

the level of international law.

In particular, it holds a special significance for the International Federation of Red Cross and
Red Crescent Societies:
■ It is the first time that the provision and facilitation of emergency telecommunications has
been the subject of a special international treaty.
There is a specific recognition of the role of the International Red Cross and Red Crescent
Movement in "disaster mitigation and relief and the provision of telecommunication
resources for disaster mitigation and relief and/or the provision of telecommunication
resources for disaster mitigation and relief".
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How can the International Federation and National Red Cross and Red
Crescent Societies benefit from the Tampere Convention?
As a "non-State entity" within the Convention, the International Red Cross and Red Crescent
Movement can benefit from several important features, including:
■
the facilitation of the use of telecommunication resources for disaster mitigation and relief,

■
■
■

Article 3(1);
the sharing of information about hazards and disasters and the dissemination of informa
tion to the public, particularly to at-risk communities, Article 3(2)(b);
the installation and operation of reliable, flexible telecommunication resources to be used
by humanitarian relief and assistance organisations, Article 3(2)(d);
the right of States Parties to request telecommunication assistance from non-state entities,
and the right of non-state entities to provide such assistance upon request, Article 4(6); and
the reduction or removal, when possible, of regulatory barriers to the use of telecommuni
cation resources for disaster mitigation and relief, including those relating to the import
and export of telecommunications equipment; the use of telecommunication equipment and
radio-frequency spectrum; the movement of personnel who operate telecommunication
equipment; and the transit of telecommunication resources, Articles 9(1 )-(2).

Entry into force
Unfortunately, the Tampere Convention has not yet entered into force because it requires ratifi
cation by 30 States, as required by Article 12. As at 8 August 2003, it still needed seven more

ratifications.
However, in November 2001, the Council of Delegates of the International Red Cross and Red
Crescent adopted Resolution 5, which invited National Soceities to:
encourage their respective governments to become parties to the Tampere
Convention on the Provision of Telecommunications Resources for Disaster
Mitigation and Relief Operations of 18 June 1998 as an important contribution
to enhancing International Disaster Response Law.
It is hoped that the continued work of National Societies in this regard, will ensure that the
Tampere Convention is not forgotten and where possible is put to good practical use.

Extract from International Federation of Red Cross and Red Crescent Societies, International Disaster Response Law and
Telecommunications: the Tampere Convention, IDRL fact sheet 4 (October 2002).

Chapter 3

International natural
disaster response and
the United Nations
Arjun Katoch*

Introduction
The number of people affected by the suffering and devastation caused by natural disasters has j
been steadily increasing during recent years. According to the International Federation of Red
Cross and Red Crescent Societies, a total of 608 million people were affected by natural
disasters in 2002 alone.1 This is an enormous figure, against which the United Nations i
Development Programme (UNDP) estimates that approximately 31 million people a year were
affected by complex emergencies.

Within the United Nations (UN) system, the responsibility for coordination of international
natural disaster response, as well as UN complex emergency response, rests with the UN j
Emergency Relief Coordinator (ERC) who is also the Under Secretary General for
Humanitarian Affairs and head of the UN Office for the Coordination of Humanitarian !
Affairs (OCHA). Disaster response is an issue on which the UN General Assembly has been
engaged for over 30 years. From 1965-2002 it passed some very forthright and far reaching
resolutions. It has not, however, been able to ensure that they were fully implemented.

The attention that natural disaster response attracts from the humanitarian community has |
been overshadowed by the post Cold War focus on complex emergencies. Due to the sudden,
unpredictable nature of the occurrence of natural phenomena such as earthquakes, cyclones
and volcanic eruptions, there are a number of basic differences in the international (and
system-wide) response to natural disasters, as compared to complex emergencies, with which
most humanitarian actors are more familiar. These are discussed below.

Differences from complex emergency response
Speed of response is critical
In sudden-onset natural disasters, the most extreme of which is a major earthquake, the
response time to save lives is measured in hours. In an earthquake, international urban search
and rescue teams have to get on site in the affected country within hours, as very few survivors
can be expected to survive in collapsed structures after 96 hours. Complex emergency response
has no such tight time constraints. Therefore, the initial speed of response in a natural disaster
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is an overriding consideration and often determines the success of a response operation. This
involves considerable planning, procedures and practice prior to a disaster striking.

Coordination of response by national governments
Numerous UN General Assembly resolutions over the years make it clear that the
responsibility for response to natural disasters, and its coordination, lies squarely with the
government of the affected country. International assistance, whether bilateral or by
international humanitarian agencies or non-government organizations (NGOs), can only be
provided at its request and to augment its resources. In the case of complex emergencies the
situation is different, because often the government itself, or a faction of it, is part of the
emergency, or there is no government at all.

Need for coordination of response assets on site
In natural disaster response there is a need for coordination of response assets, both national
and international, on site. Assets such as urban search and rescue teams, International
Federation Emergency Response Units, field hospitals and boats are used extensively at the site
of a disaster and their use has to be coordinated there in real time. This, along with the
necessity to assist the disaster affected local emergency management authority (LEMA) at
district or state level, has resulted over the years in the creation of quick response international
coordination instruments, such as UN Disaster Assessment and Coordination (UNDAC)
teams. By contrast, in situations of complex emergency, there is a need to coordinate
; humanitarian programme responses rather than on site assets, in real time. This is a different
I art altogether.

Predominance of bilateral assistance
Unlike cases of complex emergencies, where donors channel substantial assistance through UN
humanitarian agencies and NGOs, the overwhelming bulk of assistance in natural disaster
response is provided through bilateral governmental channels. For example, during Hurricane
Mitch the United States provided approximately US$ 100 million in bilateral assistance to the
affected countries within two weeks of the disaster. Such assistance often includes specific inkind support, such as urban search and rescue teams. Thus in natural disasters, bilateral
assistance predominates.

Use of military and civil defence assets
Use of military assets by governments for responding to natural disasters does not have the
same political implications it has in complex emergency response. Experience has shown that
military and civil defence resources can add considerable value to rescue and recovery efforts
following natural disasters because of their logistic capabilities and immediate availability. In
many developing countries the army and air force are usually the first to respond to a natural
disaster.

The role of the media
Hurricane Mitch in 1998 was the first disaster to be covered live on television. This changed
the parameters of governmental response to natural disasters. The power of this medium to
affect the perception of the population about their own government’s competence in
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responding to a disaster has resulted in huge pressures on governments to be seen to be doing
something very quickly. The visible presence of international response on site often helps the
government establish that something is being done. Complex emergencies do not create such
rapidly escalating media pressures on governments.

The need for preparedness
It is reasonably clear that the oft repeated humanitarian adage that an emergency is an
emergency’ is not quite accurate. Effective response to natural disasters requires a lot of hard
work with governments, before a disaster, to build up response capacities and trust. There is
no time to do this after the disaster has struck. In complex emergencies, on the other hand,
one can join an emergency at any time after it has started and work from that point on quite
effectively.

Another extremely important difference between the two types of emergency response is in the j
field of‘soft law’. The UN General Assembly has applied itself to the subject of natural disaster
response since 1965, especially its relationship with state sovereignty. Therefore, a large body |
of soft law is available in the form of General Assembly resolutions, passed from 1965 to 2002
and agreed to by all member states, which represents a broad international consensus on the
subject.

Development of natural disaster response 'soft law'
in the UN
The first General Assembly resolution on natural disaster response was passed in 1965.2These
resolutions are proof of the importance that member states accord to natural disaster response,
by creating a body of soft law spanning 38 years and built up by consensus amongst member
states.
An examination of these General Assembly resolutions indicates that four main themes run
through them:
■ The responsibility for natural disaster response in a disaster-affected country rests with the
country itself. All assistance provided by the international community is in support of the
government and on request from it.
■ The Emergency Relief Coordinator of the UN (earlier known as the UN Disaster Relief
Coordinator) is mandated to coordinate and facilitate all international response to a disaster.
■ There is a clear recognition of the need for the UN system to work closely in disaster
response with the International Red Cross and Red Crescent Movement.
■ A consistent effort is needed to improve the capabilities of the international system,
especially the UN, for disaster response.

Let us now examine these four themes.

The sovereignty and responsibility of governments
The first theme running through the considerations of the General Assembly since 1965 is that
the responsibility for response to a disaster lies squarely with the affected country. It is
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interesting to observe that the theme of sovereignty in response to natural disasters did not
appear specifically until as late as 1981. The first time sovereignty appears is in the General
Assembly resolution on strengthening the capacity of the UN to respond to natural disasters,
of December 1981? Paragraph 2 could not be clearer in stating that the General Assembly:
Reaffirms the sovereignty of individual Member States, recognizes the primary
role of each State in caring for the victims of disasters occurring in its territory
and stresses that all relief operations should be carried out and coordinated in a
manner consistent with the priorities and needs of the countries concerned.

Thereafter, in almost every year, there is a reaffirmation of sovereignty and responsibility of
member states. In 19824, 19835 and 19866, the language of the General Assembly resolutions
on disaster response is identical:
Recognizing also that the primary responsibilities of administration, relief
operations and disaster preparedness lie with the affected countries and that the
major part of the material assistance and human effort in disaster relief comes
from the Governments of those countries.

In 1986, a clear increase in the level of anxiety on this issue is apparent in the General
Assembly resolution on the Office of the UN Disaster Relief Coordinator7 in which the
General Assembly:
Reaffirms the sovereignty of individual Member States, recognizes the primary
role of each State in caring for the victims of disasters occurring in its territory
and stresses that all relief operations should be carried out and co-ordinated in a
manner consistent with the priorities and needs of the countries concerned.

By 1988, the language of the General Assembly also started including references to territorial
integrity and national unity. The General Assembly resolution on humanitarian assistance to
victims of natural disasters and similar emergency situations8 states:
Reaffirming the sovereignty, territorial integrity and national unity of States, and
recognising that it is up to each State first and foremost to take care of the victims
of natural disasters and similar emergency situations occurring on its territory
This text is also repeated in 1990 in the General Assembly resolution on humanitarian
assistance to victims of natural disasters? Clear language and messages indeed.

By 2002, the language had become even more explicit. The General Assembly resolution of
December 2002 on strengthening the effectiveness and coordination of international urban
search and rescue assistance10 states:
Reaffirming that the sovereignty, territorial integrity and national unity of States
must be fully respected in accordance with the Charter of the United Nations. In
this context humanitarian assistance should be provided with the consent of the
affected country and in principle on the basis of an appeal by the affected
country.

51

IDRL Chapter 3 International natural disaster response and the United Nations

The role of the UN Emergency Relief Coordinator
The appointment of the UN ERC to coordinate international response to natural disasters,
who is also the Under Secretary General for Humanitarian Affairs and head of OCHA, was
emphatically elucidated from its beginning. The title of Emergency Relief Coordinator was
originally specified in the now famous General Assembly resolution 46/182 of 19 December
1991" (see Box 3.1). With this resolution, for which the catalyst was the Kurdish refugee crisis
of 1991, the General Assembly attempted to consolidate responsibility for all humanitarian
emergency response in one individual. It therefore combined the responsibility for natural
disaster response, then with the Office of the UN Disaster Relief Coordinator (UNDRO), and
complex emergency response (then scattered amongst various authorities), with one official —
the ERC. It based this office within UNDRO and renamed UNDRO the Department of
Humanitarian Affairs (DHA). DHA was subsequently converted into OCHA as part of the
Secretary General’s reform of the UN in 1998.
General Assembly resolution 2816 (XXVI) of 14 December 197112 originally created UNDRO
and was also one of the pillars on which resolution 46/182 was based.

Later, in 198113, 198614 and 199015, the mandate and focus of UNDRO is again reiterated and >
reaffirmed. As an example, General Assembly resolution 36/225 of 17 December 1981 on
strengthening the capacity of the UN to respond to natural disasters, states in Paragraph 3:
Reaffirms the mandate of the Office of the United Nations Disaster Relief
Coordinator, established by the General Assembly in resolution 2816 (XXVI) as
the focal point of the United Nations system for disaster relief coordination and
calls for strengthening and improvement of the capacity and effectiveness of the
Office.

Even the currently much quoted General Assembly resolution 46/182, while merging the
functions of natural disaster and complex emergency response, specifically refers to the original
General Assembly resolution 2816 (XXVI) in its opening lines.16 Thus, 46/182 clearly
envisaged a continuation of the role of natural disaster coordination that UNDRO had, all
those years. In fact the new office of the ERC was to be based on UNDRO. This is made very
clear in Paragraphs 34 and 36.
The ERC was served by the UN Department of Humanitarian Affairs (DHA) based on the
old UNDRO. Within DHA, a separate Disaster Response Branch continued and contained
the institutional knowledge of UNDRO. When the UN was reformed by the Secretary
General in 1998 and DHA converted into OCEIA, the responsibility for natural disaster
response remained with the ERC and OCHA.

The General Assembly continued to remain engaged with this issue. As recently as December
2002, it passed a significant resolution on a special subject of natural disaster response; that of
international urban search and rescue.17 Paragraph 5 of that resolution Reaffirms the
leadership role of the Emergency Relief Coordinator in supporting the authorities of the
affected state, upon their request, in coordinating multilateral assistance in the aftermath of
disasters”.

I
I
i
|
I
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Need for the UN to work closely in disaster response with
the International Red Cross and Red Crescent Movement
!

The third major discernible theme which has emerged over the years is the need to ensure that
the UN works closely with the International Red Cross and Red Crescent Movement in
natural disaster response. As early as 1968, Paragraph 3 of the General Assembly resolution on
| assistance in cases of natural disasters18 urges:

the Secretary General, in cooperation with the organisations of the
United Nations system as well as the League of Red Cross Societies
and other organisations concerned, to consider ways of expanding
assistance to Governments in the fields referred to in para 1 and 2
above.

I The preceding paragraphs invited governments to make national preparations to meet natural
disasters and outline the nature of such preparations.
In 1970 the reference to Red Cross and Red Crescent principles was far more explicit. The
preamble of the General Assembly resolution on assistance in the case of natural disasters1’
I states:

Mindful of the principles laid down in the Declaration of
Principles for International Humanitarian Relief to the Civilian
Population in Disaster Situations, contained in resolution XXVI
adopted by the twenty-first International Conference of the Red
Cross held at Istanbul in 1969...
In 1971, in the preamble to the resolution on assistance in the case of natural disasters20, the
General Assembly recognized “the vital role in international relief played by the International
Red Cross.” After 1971 there was a decade gap in which the Red Cross and Red Crescent was
not specifically mentioned.

In 1981 the importance of the International Red Cross and Red Crescent Movement in
disaster response and preparedness was once again emphasized by the UN General Assembly.
In its preamble, the resolution on strengthening the capacity of the UN system to respond to
| natural disasters21 states: “Recognizing also the importance in international relief of the
contribution of the International Committee of the Red Cross, the League of Red Cross and
’ Red Crescent Societies...”
Again in 1982 and 1983, General Assembly resolutions dealing with strengthening the UN
capacity for natural disaster response both recognize the importance of the contribution of the
International Committee of the Red Cross, the League of Red Cross and Red Crescent
Societies and appropriate voluntary organizations.22
Even in the all important General Assembly resolution 46/182 of 19 December 1991,
Paragraph 36 instructs the newly created UN Emergency Relief Coordinator to “work closely
: with organizations and entities of the United Nations system, as well as the International
Committee of the Red Cross, the League of Red Cross and Red Crescent Societies...”
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Finally, this thread of connectivity with the International Red Cross and Red Crescent
Movement in disaster response has been reiterated as recently as December 2002 with the !
passage of General Assembly resolution 57/150 on strengthening the effectiveness and
coordination of international urban search and rescue assistance which makes a direct reference
to the International Federation’s efforts to clarify international disaster response law, albeit with
intergovernmental supervision.23

Improving the capacity of the international system
for natural disaster response
Since 1965, the UN General Assembly has also applied its collective mind to improving the
capacity of natural disaster response, including authorizing many practical measures. Between j
1965 and 1990, the General Assembly passed no less than 15 resolutions which contained
paragraphs asking the Secretary General to strengthen UNDRO and the international system
for natural disaster response.
A typical text is General Assembly resolution of 29 November 1974 which “Calls upon the i
Secretary General to provide sufficient staff, equipment and facilities to strengthen the capacity
of the Office of the United Nations Disaster Relief Coordinator to provide an efficient and
effective world wide service of mobilizing and coordinating disaster relief”.24
Besides a general call to strengthen disaster response, the General Assembly also suggested
undertaking some good practical measures. A summary of some of the important issues on
which it passed resolutions asking for action included the following:
■ In 1968 it requested governments to make administrative arrangements to respond to natural
disasters including stockpiling relief, training of personnel, communications, early warning
systems and preparation of specialized disaster response units.25 At the same time, it asked the
secretariat to complete a study on the legal status of disaster relief units made available to
member states through the United Nations - an issue which lacks clarity even today!
■ In 1965, it created an emergency grant to enable the release of immediate cash grants to
member states affected by natural disasters. The amount that could be released was steadily
increased till it stood at US$ 50,000. This figure was reached in 1982 and remains
unchanged 21 years later.26 In 1974 it created a trust fund for enhancing capacity for disaster
response. This trust fund still exists today, in OCHA.
■ In 1971, it suggested the creation of a roster of experts to be made available to disasteraffected countries at very short notice.27 This measure was ultimately put into effect in 1993,
when the UN Disaster Assessment and Coordination (UNDAC) team was created,
prompted by the devastating earthquake in Spitak, Armenia in 1988. Today, the UNDAC
team has 173 members from 48 countries and has responded to emergencies 105 times in
64 countries since 1993.
■ In 1984, the General Assembly realized the need for special administrative procedures for
disaster response and requested the Secretary General “to modify the United Nations
procurement procedures as necessary, to permit, on the part of the Office of the United
Nations Disaster Response Coordinator, a timely and more effective response to the special
and immediate requirements of countries exposed to disasters.”28 This was seven years before
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General Assembly resolution 46/182. This demand was also repeated in 19902’ and in
1991.30 It remains unimplemented to date.
■ In 1990, the General Assembly also asked UNDRO to create a warehouse to stockpile
supplies in order to enable UNDRO to respond “in a timely manner to the special and
immediate requirements of countries exposed to sudden disasters.”31 This led to the creation
of a warehouse in Pisa, Italy with supplies contributed by donors and managed by OCHA.
In the reform of 1998, management of this warehouse was divested to the UN World Food
Programme (WFP).
■ In 1991, resolution 46/182 created a Central Emergency Revolving Fund (CERF) to
enhance capacity to address emergencies. CERF was made applicable for use in case of
natural disasters in 1994.32 However, to date there has been not a single instance of CERF
funds being used in response to an emergency as a result of a natural disaster.

Where the member states have failed over the years has been in the inability to ensure that the
resolutions passed in the UN General Assembly were properly implemented by those
responsible, namely UNDRO and its successors. In spite of the preamble and guiding
principles of resolution 46/182, making specific references to General Assembly resolutions
2816 (XXVI) of December 1971 and 45/100 of December 1990 as guidance in dealing with
natural disaster response, the attention and capacities devoted to this issue have actually
declined because of the emphasis on dealing with complex emergencies.
As recently as 2001, OCHA had a separate Disaster Response Branch in Geneva which dealt
solely with natural disasters. This branch was the repository of institutional knowledge,
expertise and contacts in disaster prone countries and with donor governments, which had
been built up over the years since 1965 by UNDRO and DHA.
However, in 2001 an internal reorganization of OCHA combined the complex emergency and
natural disaster desks. In this process the Disaster Response Branch was discontinued. That
reorganization resulted, perhaps inadvertently, in dissipation of the knowledge and culture of
disaster response built up over the decades by the ERC office - a result which was clearly at
odds with the repeated calls made by the UN General Assembly.

Conclusion
Enhancing the capabilities of the international system for natural disaster response is a subject
in which UN member states have been deeply involved since 1965. As a result, a body of soft
law has been built up in the UN on this issue spanning almost four decades. This soft law has
been agreed upon by all member states and therefore has the widest acceptability. It also
specifies actions that should have been taken to strengthen the system.

Unfortunately, it has not worked that way in practice. The focus of the international
humanitarian community on complex emergencies, as well as developments within the UN
secretariat in recent years, have actually seen a declining level of expertise and specialization in
natural disaster response within the UN system. If 608 million people in one year can be
affected by disasters, then this is a trend that ought to be addressed and reversed.
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Box 3.1

Guiding principles for humanitarian assistance
1.
2.

3.

4.

5.

6.

7.

8.

9.

Humanitarian assistance is of cardinal importance for the victims of natural disasters and
other emergencies.
Humanitarian assistance must be provided in accordance with the principles of humanity,
neutrality and impartiality.
The sovereignty, territorial integrity and national unity of States must be fully respected in
accordance with the Charter of the United Nations. In this context, humanitarian assistance
should be provided with the consent of the affected country and in principle on the basis
of an appeal by the affected country.
Each State has the responsibility first and foremost to take care of the victims of natural dis
asters and other emergencies occurring on its territory. Hence, the affected State has the
primary role in the initiation, organization, coordination, and implementation of humani
tarian assistance within its territory.
The magnitude and duration of many emergencies may be beyond the response capacity
of many affected countries. International cooperation to address emergency situations and
to strengthen the response capacity of affected countries is thus of great importance. Such
cooperation should be provided in accordance with international law and national laws.
Intergovernmental and non-governmental organizations working impartially and with strict
ly humanitarian motives should continue to make a significant contribution in supplement
ing national efforts.
States whose populations are in need of humanitarian assistance are called upon to facil
itate the work of these organizations in implementing humanitarian assistance, in particu
lar the supply of food, medicines, shelter and health care, for which access to victims is
essential.
States in proximity to emergencies are urged to participate closely with the affected coun
tries in international efforts, with a view to facilitating, to the extent possible, the transit of
humanitarian assistance.
Special attention should be given to disaster prevention and preparedness by the
Governments concerned, as well as by the international community.
There is a clear relationship between emergency, rehabilitation and development. In order
to ensure a smooth transition from relief to rehabilitation and development, emergency
assistance should be provided in ways that will be supportive of recovery and long-term
development. Thus, emergency measures should be seen as a step towards long-term

development.

10. Economic growth and sustainable development are essential for prevention of and pre
paredness against natural disasters and other emergencies. Many emergencies reflect the
underlying crisis in development facing developing countries. Humanitarian assistance
should therefore be accompanied by a renewal of commitment to economic growth and
sustainable development of developing countries. In this context, adequate resources must
be made available to address their development problems.
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11. Contributions for humanitarian assistance should be provided in a way which is not to the
detriment of resources made available for international cooperation for development.

12. The United Nations has a central and unique role to play in providing leadership and
coordinating the efforts of the international community to support the affected countries.
The United Nations should ensure the prompt and smooth delivery of relief assistance in
full respect of the above-mentioned principles, bearing in mind also relevant General
Assembly resolutions, including resolutions 2816 (XXVI) of 14 December 1971 and
45/100 of 14 December 1990. The United Nations system needs to be adapted and
strengthened to meet present and future challenges in an effective and coherent manner. It
should be provided with resources commensurate with future requirements. The
inadequacy of such resources has been one of the major constraints in the effective
response of the United Nations to emergencies.
Extract from United Nations General Assembly Resolution, Strengthening of the coordination of emergency humanitarian assistance of
the United Nations, A/RES/46/182 (19 December 1991) Annex

IDRL Chapter 3 International natural disaster response and the United Nations

59

Box 3.2

Measures to expedite international relief
Recommendation A: It is recommended in accordance with paragraph 8 (b) of General
Assembly resolution 2816 (XXVI) that potential recipient Governments, if they have not
already done so, designate one single national relief authority to co-ordinate all domestic
relief activities: this authority will collaborate with appropriate government departments and
with domestic and international relief agencies in defining and quantifying those relief items
required from abroad.
Recommendation B: It is recommended that potential recipient Governments waive require
ments for consular certificates of origin and invoices. With respect to relief consignments (as
distinct from normal commercial imports), on condition that adequate documentation from
recognised relief agencies accompany such consignments: Examples of such documentation
are provided in the LICROSS Recommended Procedures for Packaging and Labelling or
Marking Consignments of Supplies for International Disaster Relief Operations, UNICEF ship
ping lists, and similar documents from other recognised relief agencies.

Recommendation C: It is recommended that potential recipient Governments waive
requirements for import and/or export licences, possibly through extending the scope of the
Annex to the Convention of the Customs Co-operation Council (Provision 3 to 28) to apply to
relief shipments destined for any kind of disaster.

Recommendation D: It is recommended that potential recipient Governments waive - to
the extent compatible with minimum standards of hygiene and animal protection - normal
requirements regarding fumigation certificates and restrictions on food imports where these
would impede the admission of relief essential for the protection of disaster victims.
Recommendation E: It is recommended that all Governments waive requirements for tran
sit, entry and exit visas for relief personnel acting in their official capacity as representatives
of internationally recognised relief agencies. In this connexion attention is drawn to resolution
No. 1 3 adopted by the Board of Governors of the League of Red Cross Societies at their
33rd Session, and Governments are urged to approve its adoption at the forthcoming 23rd
International Conference of the Red Cross as well as to generalise its provisions so as to
apply them to all relief personnel representing internationally-recognised relief agencies.

Recommendation F: It is recommended that all donors restrict their relief contributions to
those high-priority relief needs identified by appropriate relief authorities and agencies with a
view to more efficient utilisation of resources and more rapid fulfilment of essential relief needs.
Recommendation G: It is recommended that all Governments, inter-governmental agen
cies and non-governmental organizations concerned with relief operations undertake pro
grammes to educate donors onthe importance of avoiding contributions of non-essential items
for relief purposes.
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Recommendation H: It is recommended that all donors ensure that prompt notification is
given to consignees of impending relief shipments; that they review procedures for consign
ing relief shipments; that they include detailed manifests with each consignment; and that
they seek to secure prompt acknowledgement of arrival of the consignee. In this connexion,
donors are encouraged to refer to the Recommended Procedures for Packaging and Labelling
or Marking Consignments of Supplies for International Disaster Relief Operations, prepared
by the League of Red Cross Societies.

Recommendation I: It is recommended that Governments of transit and recipient countries
ensure that their customs authorities receive standing instructions to expedite processing of
relief shipments in their custody. In this connexion, Governments are urged to consider acced
ing to Annex F.5 concerning Urgent Consignments adopted in Brussels in 1976 as an annex
to the International Convention on the Simplification and Harmonization of Customs
Procedures adopted by the Customs Co-operation Council at Kyoto (1973).
Recommendation J: It is recommended that all Governments authorise their national air
lines - whether members of IATA or not - to accord free transportation or, if this is not possi
ble, transportation at minimal rates to relief consignments and relief personnel wherever rea
sonably possible. Potential recipient Governments in particular should instruct their national
airlines to accord such treatment to incoming relief personnel and relief shipments, even to
the extent of deferring transport of regular passenger and commercial cargo.

Recommendation K: It is recommended that all Governments relax limitations imposed on
carriers not possessing traffic rights where this action would facilitate the travel of relief per
sonnel or the transport of relief supplies and equipment.

Recommendation L: It is recommended that all Governments explore the possibility of
according over flight permission and landing rights for aircraft transporting international
relief at the outset of disaster emergency operations. It would be desirable for such authorisa
tions to be valid for the duration of the emergency relief phase, thereby obviating the need
for subsequent time consuming ad hoc over flight and landing requests.

Recommendation M: It is recommended that potential recipient Governments take
advance measures to authorise recognised relief agency personnel to have access to all
available telex, cable, wire, telephone and radio facilities, as disaster relief circumstances
require, for their internal and external communications.
Extract from Measures to expedite international relief, Resolution 6, 23rd International Conference of the Red Cross and Red Crescent
/Bucharest, 1977). These measures were included in the United Nations Report of the Secretary General on the office of the United
Nations Disaster Relief Coordinator, Annex II, A/32/64 (1977] and were further noted in United Nations Economic and Social Council
Resolution, Measures to expedite international relief, 2102 (LXIII) (1977).

Chapter 4
International disaster
response law and
displaced persons
Visit Muntarbhorn*

Introduction
World media headlines abound with tragic stories of floods, drought, earthquakes, bush fires
and other natural disasters. We also read about technological disasters such as lethal leakages
of chemicals from factories, toxic wastes in rivers and oceans, and excessive pollutants in the
air.'
The damage to survivors, physical, psychological and economic, are long term and can have a
flow-on effect for several generations. Infamous disasters such as the chemical gas leak in
Bhopal2 and the nuclear accident in Chernobyl’ are testament, not only to death and injury,
but also lingering pain and suffering still facing thousands of people today.

Frequently, such events give rise to scenarios involving large numbers of displaced people who
may be forced to move from their homes to other parts of the country or across borders into
neighboring countries and beyond. Their plight is aggravated by the fact that they may have
to move several times, resulting in multiple displacements.

Moreover, they may be subject to increased victimization as a result of inadequate protection
and assistance. Such a combination of factors inevitably takes its toll on individuals, i
particularly those already vulnerable in normal civil society such as women, children, the
elderly and those with disabilities, as well as marginalized communities such as minorities and
indigenous peoples.
This chapter examines the relationship between international disaster response law (IDRL) |
and the protection and assistance of displaced persons. In this sense, the term protection not
only includes immediate physical safety but also the guarantee of a range of human rights.4
The term assistance implies the provision of and access to basic necessities such as food, water,
shelter, and health services. This not only includes material goods but also psychological and
spiritual support.5

In particular, this chapter will focus on persons displaced by natural, man-made and
technological disasters, and not on situations of armed conflict. It will also consider the
situation of both internally displaced persons (IDPs) as well as cross-border displacement.
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Through an examination of both law and practice relating to protection and assistance, it will
be demonstrated that the framework of international disaster response law offers opportunities
for greater facilitation and cooperation between key actors to enable better access and
assistance for displaced people in an integrated and comprehensive manner. This is supported
by the need for improved disaster prevention, preparedness, management, relief, recovery and
reintegration measures which ensure that the rights of displaced persons are guaranteed.

Protection for displaced persons
in disaster situations
Moving and displaced people are protected by a variety of laws. This includes the national laws
of the country in which people find themselves, international human rights law, international
humanitarian law for those affected by armed conflict and specific law such as the 1951
Convention relating to the Status of Refugees.6

General protection of displaced persons
General protection for displaced persons is embodied in a number of treaties and declarations
which guarantee a range of human rights for all persons, covering topics related to civil,
political, economic, social and cultural fields. Of particular importance is the seminal 1948
Universal Declaration of Human Rights, a United Nations (UN) General Assembly resolution,
which has been incorporated in a number of treaties7, including the following:
■ International Convention on the Elimination of All Forms of Racial Discrimination (1965);
■ International Covenant on Civil and Political Rights (1966) and two additional protocols;
■ International Covenant on Economic, Social and Cultural Rights (1966);
■ Convention on the Elimination of All Forms of Discrimination Against Women (1979) and
additional protocol;
■ Convention against Torture and Other Cruel, Inhuman and Degrading Treatment or
Punishment (1984) and additional protocol;
■ Convention on the Rights of the Child (1989) and two additional protocols; and
■ International Convention on the Protection of the Rights of Migrant Workers and of their
Families (1990).

Embodied in these instruments is a range of rights. They are, in principle, guaranteed to all
people, including displaced persons. These rights include:
■ the right to life;
■ freedom from slavery;
■ freedom from torture;
■ the right to recognition as a person before the law;
■ the right to access the courts;
■ freedom from arbitrary arrest, detention or exile;
■ the right to freedom of movement and residence within the borders of each a state;
■ the right to leave any country, including their own, and to return to their country;
■ the right to seek and to enjoy in other countries asylum from persecution;
■ the right to a nationality;
■ the right to found a family;
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the right to own property;
the right to freedom of thought, conscience and religion;
the right to freedom of opinion, expression and association;
the right to work;
the right to rest;
the right to an adequate standard of living, including for health and well-being;
the right to education;
the right to social security; and
the right to take part in the government of the country directly or through representation.

Many of these rights can be limited by the concerns of national security on the basis of
necessity and proportionality, conditioned by what is permissible in a democratic society.
However, several are inviolable or absolute rights, which include the right to life and freedom i
from torture.

Underlying all these instruments is the principle of non-discrimination. This is particularly
relevant to the plight of displaced persons, because their fate is precarious and access to
assistance and protection is rendered more difficult by the fact of their displacement. As will
be discussed throughout this chapter, how to access help on the basis of non-discrimination is I
a continual challenge.

Protection of specific groups of displaced persons
During the past three decades the nature of movement and displacement has changed. Conflict j
is a more localized event involving a wide range of actors including informal groups and
paramilitaries. There has also been an increase in the targeting of civilians as a military strategy.
At the same time there has been an increase in economic mismanagement by states and the
introduction of the concept of failed states.

There are approximately 175 million8 people living outside of the country of their birth;
approximately 3 per cent of the worlds population. Of these, 10.4 million are classed as
refugees within the meaning of the Refugee Convention. A further 1 million fall under the
Refugee Convention definition of asylum seekers.’ This is less than 6 per cent of the total.
Among the balance are migrants, some more vulnerable than others, who benefit from the 1990
International Convention on the Protection of the Rights of All Migrant Workers and Members
ofTheir Families (MWC). This convention entered into force in July 2003 but still has only 22
ratifications and none from major receiving countries. Indeed it has been observed that:

This new legal instrument is no magic formula for the difficulty of getting
receiving countries and even sending nations to adhere to their commitments to
protect the rights of migrant workers. This has been demonstrated in the way a
much older labour convention to protect migrant workers - one adopted in
1947 - continues to be largely ignored.10
It is also worth mentioning other individuals or groups of people who are reliant, to a greater
or lesser extent, on international protection.
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Asylum seekers
Asylum seekers are those who have made an application for determination of their status as a
refugee but who have yet to receive an adjudication. They are given protection under the
Refugee Convention but in practice they enjoy fewer rights than people determined to be
refugees. Most notably they are frequently deprived of the right to work and are increasingly
being detained by authorities in receiving states, as discussed further below.

Victims of smuggling
Smuggling is arranging the illegal entry of persons into the territory of another state.11 This
phenomenon has increased in recent years due mainly to the increasingly strict policies of
receiving states. It is of concern to the humanitarian community primarily because of the lack
of alternative means of access to asylum procedures. Furthermore, such people are frequently
penalized and discriminated against for unlawfully entering a country, despite Article 31 of the
Refugee Convention, which requires states not to discriminate against people claiming to be
refugees.

Victims of trafficking
The definition of people trafficking is taking persons against their free will from one country
to another for the purpose of exploitation.12 The trafficking of people is a crime both against
the person and the state into which they are trafficked.

It is a particularly vicious trade, largely carried out systematically as part of organized crime.
Of concern to the humanitarian community is the element of exploitation as well as the
extreme vulnerability of its victims. Of further concern is the reluctance of many states to
differentiate between the criminal perpetrators and their unwilling victims.

Detained migrants and asylum seekers
Detention is now a practice that is undertaken by all major receiving states, often as a method
of deterring asylum seekers. Many people are detained without the same safeguards as criminal
prisoners who, in all developed countries, have access to independent judicial review of their
conditions. The detention of migrants and asylum seekers is usually based on specific
immigration or asylum legislation, outside of the ambit of the judicial system. The widespread
detaining of asylum seekers under these conditions continues, despite UN High
Commissioner for Refugees (UNHCR) guidelines that state that their detention should be
exceptional and not standard practice.13
Rural and urban migration
According to UN HABITAT, by the year 2008 there will be more people living in urban areas
than in rural areas, for the first time in human history. This is a worrying phenomenon because
urban infrastructure is currently unable to cope with this influx. This is a form of internal
displacement (described in more detail below) which is primarily driven by development
security and crime concerns, as well as the inability of many small farmers to survive given the
decline in basic commodity prices.
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Protection of internally displaced persons
In addition to people crossing borders, many remain within national borders but are
nevertheless still displaced. They are known as internally displaced persons (IDPs). It is ;
estimated that there are some 21.8 million people displaced by armed conflict and a further
unknown number, but believed to be at least the same again, displaced by events other than
armed conflict, including natural disaster, development, crime and other economic and social
pressures.14

In theory, IDPs enjoy the same protection as other citizens of their countries under national
law but the reality is more often that of discrimination on the basis of their displacement and ;
the state being either unwilling or unable to fulfil its protection obligations. These challenges (
are further compounded when states invoke their sovereignty to deny international access to |
displaced populations within their borders.
In 1998, The UN Special Representative of the Secretary General on Internal Displacement
produced a document called Guiding Principles on Internal Displacement (see Box 4.1). There
is no international treaty or declaration specifically for IDPs and the Guiding Principles do not
aim to fill this gap. Broadly interpreted, they embody elements of existing treaty and
customary law from a variety of sources.

Definition of internally displaced persons
An important contribution of the Guiding Principles is the definition used for IDPs:
persons or groups of persons who have been forced or obliged to flee or to leave
their homes or places of habitual residence, in particular as a result of or in order
to avoid the effects of armed conflict, situations of generalised violence,
violations of human rights or natural or human-made disasters, and who have
not crossed an internationally recognised State border.15

This definition is much broader than that contained in the Refugee Convention and other
specific instruments relating to displaced persons. The various rights and actions applicable to
internally displaced persons not only cover armed conflict and violence-based situations but
also those displaced internally by natural disasters or technological disasters. However, in
practice, international monitoring of IDPs has tended to focus on people displaced by armed
conflict rather than natural disaster or technological disaster.
Key phases for protecting and assisting internally displaced persons
There are three key phases for protecting and assisting internally displaced persons described
in the Guiding Principles: pre-displacement (protection from forced displacement); the
displacement phase (protection and assistance during displacement); and return or
resettlement and reintegration.
With regard to the first phase, a key right is the right to be protected against arbitrary
displacement from home or place of habitual residence. This also applies to disaster situations
“unless the safety and health of those affected requires their evacuation16”. Given the
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suddenness of many natural and technological disaster situations, many people are forced to
move, for which the state authorities are not necessarily accountable.

However, state authorities and non-state actors should not compound those circumstances and
they should ensure that they do not cause secondary or subsequent displacements of an
arbitrary nature. Principle 7 of the Guiding Principles describes the steps to ensure
reasonableness when there is a need to displace them.

With regard to the displacement phase, the Guiding Principles highlight various rights to be
protected. These include the right to:
■ life;
■ dignity and physical and mental integrity;
■ liberty and security of the person;
■ liberty of movement;
■ seek safety in another part of the country;
■ leave their country;
■ seek asylum in another country;
■ be protected against forcible return to or resettlement in any place where their life, safety,
liberty and/or health would be at risk;
■ family unity and to trace relatives;
■ an adequate standard of living and medical care;
■ recognition everywhere as a person before the law;
■ property;
■ freedom of thought, conscience, religion, expression, association and participation; and
■ education.
Of all these rights, perhaps the most challenging and innovative is the right to be protected
against forcible return to or resettlement in any place where their life, safety, liberty and/or
health would be at risk. This reads very much like the principle of non-refoulement contained
in the Refugee Convention, although the latter applies to cross-border cases falling under the
rubric of refugees.
With regard to the third phase, concerning return, resettlement and reintegration, the Guiding
Principles emphasize conditions for voluntary and safe return with dignity of the internally
displaced persons to their homes or places of habitual residence, or the voluntary resettlement
in another part of the country. Measures must be taken against discrimination and in favour
of the participation of displaced persons in their own return or resettlement process.
Authorities should assist, to the extent possible, in the recovery of property, and where this is
not possible, in the provision of appropriate compensation or reparation.
The Guiding Principles have increasingly been referred to at the national and international
levels to guide actions towards internally displaced persons, thus enjoying increasing
acceptance internationally.
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Assistance for displaced persons
in disaster situations
The International Red Cross and Red Crescent Movement
The International Red Cross and Red Crescent Movement has a long history of providing '
assistance to displaced persons based on the Fundamental Principles of the International Red
Cross and Red Crescent Movement and the Statutes of the Movement.17 There is a division of
tasks between the various components of the Movement determined by the Seville ;
Agreement18, which varies depending on the nature of the crisis — whether it is a conflict or
non-conflict related disaster.

In relation to non-conflict related disasters, assistance is undertaken predominantly by the ;
International Federation of Red Cross and Red Crescent Societies, through the National Red
Cross and Red Crescent Societies and the secretariat. The principles on which assistance is
provided is determined both by general principles relating to humanitarian assistance and
disaster response, and also those specific to displaced persons. These will be examined below.

General principles for humanitarian assistance and disaster response
The Movement’s position on disaster relief is embodied in the Principles and Rules for Red
Cross and Red Crescent Disaster Relief first adopted in 1969 (see Box 4.2). These principles
and rules apply to situations of disaster resulting from natural and other calamities and
stipulate the right of all people to both offer and receive humanitarian assistance on the basis
of non-discrimination. Further, they state that there is a duty to assist the victims. In this I
regard, National Societies are obliged to render help when disasters arise, with the assistance of I
the International Federation secretariat.
In 1993, the International Federation and seven other main international relief agencies
adopted the Code of Conduct for the International Red Cross and Red Crescent Movement
and Non-Governmental Organizations (NGOs) in Disaster Relief (see Box 1.1), which also
contains key principles to guide humanitarian action.

Specific assistance for displaced persons
In 1981 the Movement adopted a resolution on aid to refugees.19 It called upon the Movement
to be ready to assist and protect all displaced persons - refugees, displaced persons and
returnees - especially when they are not able to benefit from any other protection or assistance.
The resolution called for assistance to the affected local population. In addition, it advocated
close cooperation between the Movement and UNHCR.

The International Conference of the Red Cross and Red Crescent takes place every four years.
It has frequently referred to refugees and displaced persons, especially internally displaced
persons. The 1999 conference called for access to internally displaced persons and refugees,
and urged National Societies to call upon the resources of the International Committee of the
Red Cross (ICRC) and the International Federation where the national resources are
overstretched.
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The plan of action adopted at that conference referred to the rights and needs of vulnerable
groups, including refugees and internally displaced persons, and many National Societies and
states made pledges to help vulnerable people, including refugees and internally displaced
persons.20 The plan of action reinforced Strategy 2010, which was adopted by the General
Assembly of the International Federation earlier in 1999.21 Strategy 2010 highlighted the need
to address not only the issue of refugees and internally displaced persons but also the need to
mobilize communities against discrimination and violence.
The Movement has a comparative advantage and can fill the gap when no other agency is
willing or able to act to help vulnerable people. This is greatly enhanced by the presence of
National Societies and their volunteers, providing a vital link to civil society and improving
access to vulnerable people.

The United Nations system
The UN plays an important role in raising the level of international interest and commitment
towards displaced persons. In recent years, much of the emphasis at this level has been on
refugees and internally displaced persons in armed conflict settings rather than for reasons of
natural and technological disasters. However, even within this rather limited scope, there have
been occasional references to the needs of people displaced by disasters.
A 2003 UN General Assembly resolution entitled Assistance to Refugees, Returnees and
Displaced Persons in Africa, expressed deep concern about,
the continuing critical humanitarian situation in African countries, in
particular in the Horn of Africa and southern Africa, aggravated
among other things, by persistent natural disasters, including
drought, floods and desertification, which can precipitate the
displacement of people.22

From an operational perspective, a variety of UN agencies are involved in actions responding
to natural disasters and environmental emergencies, which have implications for displaced
persons. In particular, the UN Office for the Coordination of Humanitarian Affairs (OCHA)
has been working closely with the United Nations Development Programme (UNDP) and the
United Nations Environment Programme (UNEP). They have been working in the context of
the International Strategy for Disaster Reduction (ISDR) to strengthen coordination and
cooperation nationally and internationally.
Other international agencies rendering help include the World Health Organization (WHO),
the UN Population Fund (UNFP), and the World Food Programme (WFP). There is also an
Inter-Agency Standing Committee which includes IDPs as a permanent agenda item. The
ICRC and the International Federation are also standing invitees to these meetings.

In the period 2000-2003 there were various UN initiatives on the issue of natural disasters,
which have the potential to impact on displaced persons in disaster settings. These include:
; ■ the establishment of the Inter-Agency Task Force for Disaster Reduction;
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■ the development of coordination tools for natural disasters, such as the UN Disaster
Assessment and Coordination (UNDAC) teams and the International Search and Rescue
Advisory Group;
■ various courses to expand UNDAC in Asia; and
■ support for the initiative of the International Federation to collect international disaster
response laws with a view to promoting its harmonization and implementation.

In 1994, as part of the UN International Decade for Natural Disaster Reduction, the World
Conference on Natural Disaster Reduction adopted the Yokohama Strategy and Plan of Action
for a Safer World, Guidelines for Natural Disaster Prevention, Preparedness and Mitigation.23 I
Regarding disaster response, it says:
Disaster prevention, mitigation and preparedness are better than disaster
response in achieving the goals of the Decade. Disaster response alone is not
sufficient, as it yields only temporary results at a very high cost. This has been
further demonstrated by the response to complex emergencies, which, although
compelling, should not divert from pursuing a comprehensive approach.
Prevention contributes to lasting improvement in safety and is essential to
integrated disaster management.24

The Yokohama Strategy advocated several key actions, including the following:
■ early warning of impending disasters and effective dissemination using telecommunications;
■ sharing of technology to prevent disasters;
■ adoption of a policy of self-reliance in each vulnerable country and community link with
capacity building and good use of resources;
■ promotion of community-based approaches to vulnerability reduction;
■ improvement of risk assessment and broader monitoring and communication of forecasts
and warnings;
■ adoption of effective national legislation and administrative action;
■ integration of the private sector in disaster reduction work;
■ promotion of the participation of NGOs in natural hazard management;
■ support for regional and sub-regional cooperation on the issue;
■ strengthening of the capacity of the UN to assist in disaster reduction and response;
■ establishment of national committees to coordinate disaster reduction actions; and
■ use of local authorities to enforce safety standards and strengthening of the institutional ,

capacities for natural disaster management at all levels.25
More recently, a 2002 UN General Assembly resolution invited governments to establish
national platforms or focal points for disaster reduction.26

Other organizations
The International Organization for Migration (IOM) has increasingly addressed the issue of
internally displaced persons, including by means of rapid data collection, early warning of
migration flows, documentation and advisory services, and material assistance such as shelter
and health care, transport, return, resettlement and reintegration, and income generation.
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There are also non-state and non-governmental actors working to help displaced persons,
including those affected by natural and technological disasters. For example, over 200 NGOs
and agencies have adopted the Sphere Project Humanitarian Charter and Minimum Standards
in Disaster Response.27 These instruments advocate for the existence of the humanitarian
imperative, which embodies the right to life with dignity. It also establishes indicators to
measure standards in water supply and sanitation, nutrition, food aid, shelter and site planning
and health services. These are intended to incorporate international human rights law,
international humanitarian law and refugee law into concrete operational practices.

International disaster response law and
the protection and assistance of displaced persons
Given all the good intentions described above, a challenging task is ensuring their effective and
expeditious implementation. While many of these developments highlight the substantive
rights of displaced persons in the setting of natural and technological disasters, those rights
depend greatly upon the procedural angle of improving access to the victims, facilitating their
protection and assistance, and promoting cooperation among key actors to help them. The
emergence of IDRL therefore offers a significant opportunity to add value to the normative
structure described. The following section will highlight features of IDRL that are likely to
have the greatest impact on the protection and assistance of displaced people.

Promotion of disaster mitigation and preparedness
Perhaps the first consideration in relation to international disaster response is that law is only
one of the many measures needed. Strategies and action to reduce the impact of disasters are
the first steps toward alleviating the number of people displaced from their homes. In this
regard it is clear that prevention is better than cure.

It is also instructive to note that many natural disasters are not necessarily natural’. In many
cases it is human intervention which contributes to their root causes. Consequently wise
actions from humanity can contribute significantly to prevent and reduce the risks that give
rise to such disasters. Strategies, such as that of Yokohama Strategy and others mentioned
above make important contributions to this and fall generally under the rubric of IDRL.

Access to victims
Many IDRL instruments concern the ability of humanitarian actors to reach those in need,
requiring immediate and unimpeded access. There are a number of regional instruments
relating to access for the purposes of disaster assistance.28 There are also specific bilateral
agreements between states. These regulate the circumstances in which access will be given, and
in many cases attempt to minimize some of the administrative delays associated with the entry
of humanitarian workers across borders.29

Similarly, resolutions of the UN General Assembly and the International Conference of the
Red Cross and Red Crescent have emphasized the importance of immediate access to victims
of disaster.30 So have important instruments such as the Code of Conduct for the International
Red Cross and Red Crescent Movement and NGOs in Disaster Relief (see Box l.l).31
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While the various agreements and resolutions concerning access in times of disaster do not
mention displaced people as a specific category of beneficiaries, they still enjoy the benefits of
these provisions. The extent to which this occurs in practice depends on the level of political
will to ensure their effective implementation. And in particular the faithful application of the
principle of non-discrimination to ensure that displaced people are not excluded from
receiving assistance.

Practical facilitation of disaster response
Much of IDRL consists of practical responses to some of the challenges inherent in the
provision of disaster response across borders. Following are some of the common subjects
regulated by IDRL:
■ cooperation between states, non-state entities and intergovernmental organizations to
facilitate the use of resources for disaster mitigation and relief, such as for predicting,
monitoring and providing information concerning natural hazards, health hazards and
disasters;
■ privileges and immunities granted by the the state to personnel providing assistance;
■ exemption from taxation, duties and other charges for relief goods, functions or equipment
brought in to render assistance; and
■ removal of regulatory barriers to the use of telecommunications for disaster relief, including
regulations restricting the import, export or use of telecommunication equipment.

These measures, while being general in nature, improve the ability of international assistance
to reach vulnerable people much faster and more effectively than would otherwise be possible,
and thus positively impact on the protection and assistance of people displaced by natural and
technological disasters.

Interaction between international and national laws and responses
In addition to considering access and facilitation of international disaster response, it is also
essential to have effective national and local responses. These should include the development
of quality national laws, policies, plans and programmes that include participation of local
communities and beneficiaries.
These instruments should also be gender-sensitive and pay special attention to vulnerable groups, '
particularly displaced persons. It is equally necessary to highlight the substantive rights of people
affected by disasters, as identified in the previous discussion on human rights instruments.

Indeed, there is much insight to be gained from examining the interaction between
international and national settings. The extent to which the various IDRL treaties and other
instruments are disseminated at the national level, and conscientiously implemented by key
actors in their operations, remains unclear.
Similarly, the extent to which IDRL treaties have impacted on national legislation and
responses also remains to be explored. In this regard, the concept of IDRL can provide a useful
vehicle for examining these features and to ensure that national and international laws, rules
and policies are well integrated.
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Improvement of accountability and transparency
IDRL also attempts to address issues of accountability and transparency in relation to relief
operations and the actors involved. This requires consistent monitoring of activities at all
levels, and responsive reforms and adjustments to improve operations, with beneficiaries,
including displaced people, as key monitors and evaluators of the process.

Recommendations for improving the protection
and assistance of displaced persons
To improve IDRL for the protection of displaced persons, the following should be emphasized:
■ Reinforce the protection and assistance of displaced persons (internal and external) based on
the variety of norms guaranteeing their rights, including human rights instruments,
international humanitarian law, the Guiding Principles on Internal Displacement, the
mandate of the International Red Cross and Red Crescent Movement, and the mandates of
other agencies.
■ Enhance support for the work of the International Federation and National Societies in
responding to natural and technological disasters, especially in times when other agencies
and personnel are unable or unwilling to act.
■ Promote state ratification and accession to international treaties and ensure their effective
implementation.
■ Adopt and implement a comprehensive approach for IDRL, linking the multilateral
perspective with regional, sub-regional, bilateral, national and local actions, coupled with
close cooperation and coordination among and between key actors.
■ Ensure gender sensibility and user-friendly responses at all levels.
■ Respect and foster community participation and the role of civil society, including NGOs,
as well as the participation of beneficiaries as part of the process of empowerment and
ownership.
■ Broaden interactions to encompass other actors such as the media, the business sector and
intergovernmental organizations as part of a broader partnership with states and civil
society.
■ Create strategies not only to respond to disasters but also to prevent them, to prepare for
effective management of risk and difficult situations, and to mitigate their impact.
■ Respond not only to emergency relief but also longer-term recovery and reintegration in a
sustained manner, bearing in mind the mandate and added value of the Movement, and the
sharing of responsibilities and resources between key actors.
■ Access all beneficiaries expeditiously and provide help effectively and transparently.
■ Ensure that the concerns of displaced persons are integrated into international and national
disaster response laws and related operations, inspired by the spirit of global solidarity and
non-discrimination and the pursuit of human dignity.
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Box 4.1

Guiding Principles on Internal Displacement
Introduction - Scope and Purpose
1. These Guiding Principles address the specific needs of internally displaced persons world

2.

3.

wide. They identify rights and guarantees relevant to the protection of persons from forced
displacement and to their protection and assistance during displacement as well as during
return or resettlement and reintegration.
For the purposes of these Principles, internally displaced persons are persons or groups of
persons who have been forced or obliged to flee or to leave their homes or places of habit
ual residence, in particular as a result of or in order to avoid the effects of armed conflict,
situations of generalized violence, violations of human rights or natural or human-made
disasters, and who have not crossed an internationally recognized State border.
These Principles reflect and are consistent with international human rights law and interna
tional humanitarian law. They provide guidance to:

(a) The Representative of the Secretary-General on internally displaced persons in carrying out his
mandate;

(b) States when faced with the phenomenon of internal displacement;
(c) All other authorities, groups and persons in their relations with internally displaced persons; and
(d) Intergovernmental and non-governmental organizations when addressing internal displacement.

4.

These Guiding Principles should be disseminated and applied as widely as possible.

Section I. General Principles
Principle 1
1. Internally displaced persons shall enjoy, in full equality, the same rights and freedoms
under international and domestic law as do other persons in their country. They shall not
be discriminated against in the enjoyment of any rights and freedoms on the ground that
they are internally displaced.

Section II. Principles Relating to Protection From Displacement
Principle 6
1. Every human being shall have the right to be protected against being arbitrarily displaced
from his or her home or place of habitual residence.
2. The prohibition of arbitrary displacement includes displacement:

(a) When it is based on policies of apartheid, "ethnic cleansing" or similar practices aimed at/or
resulting in altering the ethnic, religious or racial composition of the affected population;

(b) In situations of armed conflict, unless the security of the civilians involved or imperative military
(c)

reasons so demand;
In cases of large-scale development projects, which are not justified by compelling and overrid
ing public interests;

(d) In cases of disasters, unless the safety and health of those affected requires their evacuation; and
(e) When it is used as a collective punishment.

3.

Displacement shall last no longer than required by the circumstances.

76 j International Federation of Red Cross and Red Crescent Societies

Section III. Principles Relating to Protection During Displacement
Principle 15
Internally displaced persons have:

(a) The right to seek safety in another part of the country;
(b) The right to leave their country;
(c) The right to seek asylum in another country; and
id) The right to be protected against forcible return to or resettlement in any place where their life,

safety, liberty and/or health would be at risk.

Section IV. Principles Relating to Humanitarian Assistance
Principle 24
1. All humanitarian assistance shall be carried out in accordance with the principles of
humanity and impartiality and without discrimination.
2. Humanitarian assistance to internally displaced persons shall not be diverted, in particular
for political or military reasons.
Principle 25
1. The primary duty and responsibility for providing humanitarian assistance to internally dis
placed persons lies with national authorities.
2. International humanitarian organizations and other appropriate actors have the right to
offer their services in support of the internally displaced. Such an offer shall not be regard
ed as an unfriendly act or an interference in a State's internal affairs and shall be consid
ered in good faith. Consent thereto shall not be arbitrarily withheld, particularly when
authorities concerned are unable or unwilling to provide the required humanitarian assis
tance.
3. All authorities concerned shall grant and facilitate the free passage of humanitarian assis
tance and grant persons engaged in the provision of such assistance rapid and unimped
ed access to the internally displaced.

Principle 26
Persons engaged in humanitarian assistance, their transport and supplies shall be respected
and protected. They shall not be the object of attack or other acts of violence.

Principle 27
1. International humanitarian organizations and other appropriate actors when providing
assistance should give due regard to the protection needs and human rights of internally
displaced persons and take appropriate measures in this regard. In so doing, these organ
izations and actors should respect relevant international standards and codes of conduct.
2. The preceding paragraph is without prejudice to the protection responsibilities of interna
tional organizations mandated for this purpose, whose services may be offered or request
ed by States.

Extract from OCHA Publications, Guiding Principles on Internal Displacement, 11 February 1998
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Box 4.2

Principles and Rules for Red Cross and Red Crescent
Disaster Relief
1. Field of application
1.1 The present Principles and Rules apply to disasters resulting from natural or other calamities.

2. The duty to assist
2.1 The Red Cross and Red Crescent in its endeavour to prevent and alleviate human suffer
ing, considers it a fundamental right of all people to both offer and receive humanitarian
assistance. Hence it has a fundamental duty to provide relief to all disaster victims and
assistance to those most vulnerable to future disasters.
2.2 We recognize that in helping disaster victims to survive, relief programmes must also look
to the future and ensure that people are not left more vulnerable to the future disasters.
Wherever possible, relief programmes should attempt to build upon the capacities of those
being assisted, involve them in the management and implementation of the programme
and act with a sense of accountability towards the beneficiaries.

3. Role of the Red Cross and Red Crescent
3.1 Prevention of disasters, assistance to victims and reconstruction are first and foremost the
responsibility of the public authorities. The International Federation of Red Cross and Red
Crescent Societies, (hereinafter referred to as the Federation) will actively offer assistance
to disaster victims through the agency of the National Society in a spirit of cooperation
with the public authorities. In principle, Red Cross and Red Crescent help is of a comple
mentary and auxiliary nature and is given primarily in the emergency and reconstruction
phase. However, if circumstances require and provided the Red Cross and Red Crescent
is assured of the necessary resources and means, it may undertake longer-term disaster
assistance programmes. Such programmes should be designed to reduce vulnerability to
disasters, and prepare for future possible disasters.

5. Role of the Federation
5.1 The Federation acts as the information centre for its member Societies regarding situations
caused by disaster and coordinates, at the international level, the assistance provided by
National Societies and the Federation or channelled through them.
5.2 The Federation should also support National Societies in their contacts with their govern
ments with a view to establishing and developing their position and role in disaster pre

paredness and response.

Disaster preparedness
8. National relief plan
8.1 In order to cope with the effects of disaster, each country should have a national plan out
lining an effective organization of relief. If such a plan does not exist, the National Society
should instigate its establishment.
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8.2 The national plan shall assign to all sections of the community - public services, Red Cross
and Red Crescent, voluntary agencies, social welfare organizations and qualified persons
- precise tasks in the fields of disaster prevention, relief and reconstruction.
8.3 To ensure rapid mobilization as well as complete and effective use of material and person
nel resources, the national plan should envisage coordination through the establishment of
a centralized managing body. Such a body should be able to provide authoritative infor
mation on the effects of a disaster, its evolution and the needs.

9. Preparedness of the National Society
9.1 The extent of the Red Cross and Red Crescent relief programme depends on the magni

9.2

9.3

9.4

9.5

tude of the disaster, the needs already covered by others and the responsibilities delegat
ed to the National Society by its government or by the national relief plan.
Each National Society must prepare itself to assume the responsibility devolving on it in
the case of disaster. It must establish its own plan of action, adapt its organization accord
ingly, recruit, instruct and train the necessary personnel and ensure the availability of the
reserves in cash and kind which it might need in the emergency phase of a relief opera
tion. Such plans must be regularly reviewed and capacity further developed in the light of
experience.
All National Societies face the possibility of responding to disasters beyond their capaci
ties. National Societies should therefore make preparations for receiving and managing
international assistance provided by the Federation.
National Societies should make every effort to obtain facilities from governmental or pri
vate transport services in their countries for the rapid transport, whenever possible free or
at reduced rates, of relief supplies, including goods in transit, for disaster victims.
National Societies should also endeavour to obtain from their governments exemption from
all taxes and customs duties, concerning the entry into and transit through the country, of
funds and relief supplies intended for the victims of disasters.

9.6 Furthermore, they should seek to obtain travel facilities and the quick granting of visas for
Red Cross and Red Crescent personnel taking part in relief operations.

11. Agreements on mutual assistance
11.1 As part of their disaster preparedness strategy, National Societies should endeavour to
conclude agreements on future mutual assistance in the event of disaster, with the National
Societies of neighbouring countries. The Federation shall be informed.

11.2 For the most disaster prone countries, the Federation shall endeavour to negotiate pre-disaster agreements with the National Society of the disaster prone country aimed at enhanc
ing the disaster preparedness activities of the Operating National Societies and improving
the timeliness and effectiveness of Federation response to major disasters. Where appro
priate these agreements may be tripartite, involving a Participating National Society.

Extract from Principles and Rules for Red Cross and Red Crescent Disaster Relief, adopted by the 21st International Conference of the
Red Cross and Red Crescent ¡Istanbul, 1969], revised by the 22nd, 23rd, 24th, 25th, 26th International Conferences, (Teheran
1973), (Bucharest 1977), (Manila 1981), (Geneva 1986), (Geneva 1995)

£

Part two

Regional
perspectives

Chapter 5
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Introduction
The purpose of this chapter is to consider the extent to which southern African states have an
existing body of international disaster response law (IDRL), and to explore whether and how
IDRL might be useful in a southern African context.1

That such a question is raised may seem strange to readers from the northern hemisphere.
After all, Africa, particularly southern Africa2, is debt-ridden and disaster-prone. More than
any other continent, it would seem to need the order and certainty that IDRL could
potentially provide.
Such a view is precariously poised on the assumption that southern African governments and
civil society are incapable and/or unwilling to construct a regulatory framework to deal with
disasters, and that when disaster strikes they are incapable and/or unwilling to assist each other.

This inability to recognize or appreciate existing arrangements — articulated in international
treaty law or not — is a major problem in current disaster response and rehabilitation
operations. IDRL should ideally support and augment such arrangements.

The study of IDRL in southern African is constrained by the broader definition dilemma:
What exactly is IDRL? What is the scope and extent of this body of law? What are its
underlying principles? What are the roles of international, regional and national institutions?
And on what grounds and in terms of which forums and procedures can they be held
accountable?
It is hoped that the presentation of findings of bilateral and multilateral IDRL agreements
concluded by southern African states will contribute towards this broader debate. However,
since international agreements of this nature only constitute half the picture as regards disaster
response’, we can demonstrate how such material potentially interacts with national disaster
laws, policies and programmes.
For this purpose, it is constructive to utilize a case study, specifically the 1999-2000
Mozambique floods.4 This particular disaster was chosen because it clearly falls within popular
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conceptions as to what constitutes a disaster; it was significant in its impact on Mozambique s
people and the country’s development potential; it was handled relatively successfully1; and it
was unusual in a number of respects as regards cooperation between national and international
disaster management institutions.
The first part of this chapter provides an overview of southern African sources of IDRL. The
i second part presents the challenges that should be uppermost in the minds of those responsible
for further development of IDRL, given research findings, and with reference to the
Mozambique case study. The third part concludes the chapter with thoughts on further
J research.

Overview of existing international legal materials
on disaster response in the southern African region
The various sources of international law include treaty law, customary international law (ius
cogens) and soft-law. IDRL, at least in so far as European states are concerned, is constituted by
a complex system of bilateral and multilateral agreements between states. The United Nations
(UN) General Assembly and the International Conference of the Red Cross and Red Crescent
I have, in particular, generated a vast body of soft law instruments that affirm principles applicable
to disaster response, not all of which are necessarily articulated in hard treaty law.7
To what extent have hard and soft law instruments relating to international disaster response
been concluded by southern African states? More importantly, would we be able to recognize
such instruments when we saw them? The following were adopted as guidelines in the research
process:
| ■ the broad definition of IDRL adopted at the 2001 Council of Delegates of the International
Red Cross and Red Crescent Movement that disaster response law “covers humanitarian
responses to natural and technological disasters, including all measures in the areas of
disaster prevention, relief and post-disaster rehabilitation”;
’ ■ Horst Fischer’s definition of core IDRL documents as mutual assistance treaties setting up
the framework of response after disasters; treaties dealing with the financing of disaster
operations or reduction; prevention and mitigation measures; and treaties dealing with
assistance given to refugees and internally displaced persons after a disaster8;
■ given the scarcity of published materials in the southern African region, a preference for
including as many materials as possible, bearing in mind how some treaty provisions could
be utilized in disaster response operations; and
; ■ concentration of resources on finding hard law, given that southern African states would
have ascribed to the soft law principles generated at an international level through their
participation in the UN General Assembly and the International Conference of the Red
Cross and Red Crescent.

There is no multilateral agreement between African states specifically regulating disaster
response, either at a continental or regional level including through the Southern African
Development Community (SADC).1’ Neither is there a comprehensive bilateral treaty network
on mutual assistance in case of disasters in place for the southern African region.10
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Southern African states recognize the need for bilateral and multilateral cooperation on issues
of disaster response, evident from the existence of bodies such as the SADC Disaster
Management Committee.11 However, the level of consensus on these issues has generally not
yet been articulated in formal written agreements.12
Research yielded a total of 15 multilateral and 24 bilateral agreements with some relevance to
disaster response.13 The multilateral agreements generally treat disaster response as an incidence
of continental or regional cooperation in trade14, transport15, health16 and the management of
natural resources.17 None of the multilateral agreements present a systematic approach to
disaster response, and the issue tends to be mentioned in passing. A possible exception is the
Dar es Salaam Declaration on Feeding of Infants and Young Children in Emergency Situations
in Africa, which provides a comprehensive statement of the approach to infant feeding in
emergencies.18

i
j
;
;

Two agreements can be classified as multilateral border region agreements1’, their objective |
being to control natural phenomena with cross-border effects, namely water resources along
the Limpopo River and mosquito vector densities in the border regions of South Africa,
Swaziland and Mozambique.
The bilateral agreements can be grouped into four categories:
■ agreements responding to specific disaster situations20;
■ agreements on search and rescue21;
■ agreements establishing a broad framework for technical cooperation in a given field22; and
■ agreements dealing with the establishment of intergovernmental organization (IGO) and
non-governmental organization (NGO) missions and the status, immunities and privileges
of their staff.23 These agreements, while general in nature, have significant implications for
the delivery of disaster relief when staff of the relevant organizations is involved.24

The majority of the instruments are binding, although a few of the SADC multilateral
protocols have not yet entered into force. The Dar es Salaam Declaration on Feeding of Infants
and Young Children in Emergency Situations25 is declaratory rather than binding in nature.
The declarations of intent regarding cooperation in the field of health26 are also not binding,
although they are indicative of the state’s intention to conclude a binding agreement.
The majority of the agreements are between states, or between states and IGOs. Some of the
agreements apply to the executing agencies of the IGO or NGO concerned - thus establishing
a mechanism whereby rules, for example, on waiver of border procedures, can apply to the
operations of less well-established NGOs. Article 2(3) of the agreement between South Africa
and the UN Development Programme (UNDP)27 is representative in this regard:
Assistance may be provided by the UNDP to the Government either directly,
with such external assistance as the Parties deem appropriate, or through an
Executing Agency, which shall have primary responsibility for carrying out the
UNDP assistance to the project and which shall have the status of an
independent contractor for this purpose.
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References in some of the agreements to persons performing services for the IGO or NGO
concerned could serve a similar purpose.28

However, it appears that privileges and immunities extended by a state to an IGO are not
necessarily extended to their executing agencies. For example, Article 3(e) of the agreement
between the Food and Agriculture Organizaron (FAO) and World Vision on the distribution
of food supplies in Zambia provides that:
The personnel assigned by the Recipient Organization to the organization and
running of the project shall not be considered as staff members of FAO and shall
not be entitled to any privilege, immunity, compensation or reimbursement by
FAO... Nothing in this Agreement or in any document relating thereto, shall be
construed as constituting a waiver of privileges or immunities of FAO, nor as
conferring any privileges or immunities of FAO on the Recipient Organization
or its personnel.

Finally, the agreements relate overwhelmingly to natural disasters such as floods, droughts,
food security and insect infestations. In fact, the only agreement accommodating technological
disasters is arguably the SADC Protocol on Transport, Communications and Meteorology29,
which obliges states to harmonize policies and strategies relating to road traffic incidents.

Further development of IDRL in southern Africa:
where do the challenges lie?
How effective is the body of law described above when disaster strikes? Does it contribute
towards alleviating the vulnerability of people in the face of disaster, or is its inadequacy a
contributing factor in such vulnerability? To answer this question, it is necessary to take into
i account the national level of disaster regulation.

Disasters usually originate in a particular state, even if their effects are ultimately trans
boundary. The manner in which a state chooses to respond to disasters may be articulated in
policies, programmes, plans and laws.

' The arrangements in place in Mozambique at the time of the 1999-2000 floods provide a case
in point.30 In July 1999 a permanent structure for dealing with emergencies - the Instituto
Nacional do Gestáo das Calamidades (INGC)31 was established by the Mozambique
government. At the same time, the Conselho Coordenador de Gestao das Calamidades (CCGC)32
was established to coordinate disaster response policy.
Despite the sparse network of functioning meteorological and flood and river measuring
: stations, Mozambican meteorologists predicted a 50 per cent higher than average rainfall for
the January-March period. Informal flood warnings were issued. Provincial contingency plans
were drawn up in October-November 1999, but due to the restructuring, INGC only issued
a national contingency plan in late November. Failure to observe national contingency
planning for disasters was a major point of contention during the 1999-2000 Mozambique
floods. As Christie and Hanlon note33:
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The aid invasion brought problems and exposed weaknesses on all sides. Aid
workers were so desperate to help, and so sure they knew what to do, that they
marginalized provincial and local authorities, ignoring their plans, preparations
and experience. This created an understandable tension.
The Mozambican arrangements merely provide an indication of the type of arrangements that I
can be in place at a national level. It is not so much the adequacy of these arrangements that
is relevant, but the fact of their existence. Whenever a disaster prompts participation of the I
international community, many issues can arise:
■ How should international organizations relate to the national disaster response institutions?
What kind of authority, if any, should the international and national role-players exercise
vis-a-vis each other?
■ When another state provides civil and/or military assistance to a disaster-stricken state, what |
kind of authority should the latter’s disaster response institutions exercise over such
assistance?
■ Should international organizations and the civil and military units of assistance provided by
other states be bound by the host state’s national (and lower-level) disaster planning? If so,
how can they be held accountable?
■ Should all of the above be the subject of IDRL?

Currently, these issues are not addressed in the body of treaty law described in the first part of j
this chapter and cannot be adequately resolved unless and until there is broad-based consensus !
in the international community in general, and southern Africa in particular, on certain
principles relating to disaster response. This section explores just three of these:
■ the meaning of international disaster;
■ state sovereignty in the face of disaster; and
■ the nature and scope of international assistance in disaster response.

Once there is agreement on such principles, it will be easier to thresh out the roles and
responsibilities of national, regional and international institutions involved in disaster
response.

Meaning of international disaster
When does a disaster become an international disaster? This question is significant in that it !
sets the threshold of application of IDRL. At what point should international assistance step
in? When a state requests it, irrespective of national capacity? Where the disaster is such that
it exceeds national capacity? Where a state has capacity to deal with a disaster but for political
motives or racial, ethnic or other bias refuses to come to the assistance of disaster-stricken
people? Or only when a disaster affects more than one state or has trans-boundary effects?

Caron34 suggests there are two possible perspectives, the first emphasizing the interstate effects
of catastrophes. On this view, only trans-boundary effects would mandate and mobilize
international assistance, and thus, IDRL. The second perspective emphasizes the suffering of
the people, the economic cost and damage to the environment, regardless of the location and
scope of the people or property affected. On this view, IDRL could therefore apply to a disaster
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that was entirely localized in its effects. Caron suggests: “The second perspective dominates
public discussion...the first to an uncertain degree swirls in the background and in fact.”35
Caron’s distinction is necessary, but not sufficient, to know with certainty when IDRL should
apply. Even if there is consensus that IDRL applies in the second perspective, when should it
apply? How severe should the human, economic and environmental cost be before the
international community steps in? For example, the Mozambique floods did not have trans
boundary effects, so the basis for international assistance was premised on the second
perspective.
A criticism of such assistance was that 'TV was early but aid was late .36 In fact, as early as
November 1999, at the launch of the national contingency plan for flooding, the INGC had
requested US$ 2.7 million in donor funding for boats, tents and other goods but this request
seems to have been ignored by the donor community amidst the overshadowing influence of
the country’s preparations for their presidential election campaign in early December 1999.’’

If it is established, by way of customary or hard treaty law, that an international disaster is
premised on the second perspective described above, should IDRL leave it at that? Or should
it go further in defining the severity of human suffering and economic and environmental loss
that must occur before international assistance becomes mandatory? And even if this is the
case, whose judgment should count: that of the state potentially affected by the disaster or the
states that are requested to help?

State sovereignty in the face of disaster
The edifice of public international law has been built on the bedrock of state sovereignty and
an important aspect of sovereignty is control over national territory. Yet in the face of a dis
aster, state officials are pressured to relax controls that ordinarily function to buffer state con
trol over the national territory. Relief agencies call for waiver of import, export and transit
restrictions and duties for relief goods, relaxation of visa and other immigration restrictions,
and waiver of over-flight and landing restrictions for craft delivering relief goods or partici
pating in rescue operations.

A positive correlation between relaxation of state controls and efficiency of rescue operations
is assumed. Principles regulating the relaxation or elimination of such controls in a disaster
situation should, it is argued, form part of the corpus of IDRL.
We should, however, remain open to the possibility that such an assumption is open to
investigation and challenge. Instead of assuming that all state controls are necessarily
obstructive to relief operations, we should research how such controls might in fact assist
the quest to coordinate disaster relief actors and goods so as to meet the needs of the
victims.

Moreover, if negotiations around the reduction of state controls for disaster relief purposes
; are to make any headway, it will be essential to acknowledge the purpose such controls serve
in the life of the state, and the reasons why states may be unwilling to relinquish controls.
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The payment of landing fees (a form of airport tax), for example, was an ongoing point of ;
contention in the Mozambican disaster. Donors felt they were being forced to pay to help.
In early February, the Mozambican government announced that emergency goods would be
admitted duty free. No less than US$ 49 million worth of relief goods were in fact admitted
duty free.38 But given that landing fees are utilized to develop and maintain airport i
infrastructure, who pays for the damage caused to infrastructure by the landing and take off
of aircrafts during the disaster period?

The principles of IDRL should therefore not only encompass reduction of state controls, but j
also the manner in which the possible detrimental effects resulting from the reduction of such
controls may be mitigated, minimized and/or reversed.
Related to the theme of state sovereignty is the issue of the relationship between state officials
and disaster relief agencies and the deference with which the latter should treat the former. |
The Mozambican flood disaster was unusual in the manner and extent of cooperation
between government officials, international organizations such as UNDP, the World Food
Programme (WFP) and UNICEF, and civil society.

The national disaster agency, INGC39, in effect became the forum through which the various ;
stakeholders worked, as opposed to a situation where the international organizations set up
their own institutional structures to coordinate the disaster response. The relationship amongst
the various players and models for their appropriate interaction is something that will certainly
need to be addressed in the development of IDRL principles.

Nature and scope of international assistance
in disaster response
In southern Africa, the lack of a comprehensive bilateral treaty network whereby states pledge
mutual support and assistance in the event of a disaster befalling the other, means there is no ;
certainty as to whether other states will come to the assistance of a disaster-stricken state, which
states these might be, and the extent of their assistance.
In southern Africa, more than anywhere else in the world perhaps, states are vulnerable to the
goodwill of the international community of states. The problem is exacerbated by the fact that
even if a bilateral treaty network were in place, many southern African states would not have
the resources to assist their treaty partners.

How should the international community respond in the context of IDRL? At a minimum, ■
there needs to be consensus on whether a disaster-stricken state can expect direct assistance '
from other states (for example, sending essential disaster relief goods, dispatching civil or
military units to the disaster-stricken area). And whether they can at least anticipate that other
states will facilitate the reduction of structural vulnerabilities that can lead to or worsen the
effects of a disaster. The last point brings to bear the debate surrounding the fairness of the
international trading and financial system on the subject of disasters.
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If the world community is serious about alleviating the very real suffering of women, men and
young children in the wake of disasters, not to mention the harm done to the environment,
surely every effort must be made - including the possibility of meaningful debt relief — to assist
disaster-prone states to strengthen their economic, political and social systems so that they can
help themselves.

What further research is needed?
Focused debate surrounding the principles highlighted in the second part of this chapter is
required if IDRL is to transform disaster response in southern Africa. At present, the region
definitely lacks a comprehensive international legal framework for dealing with disasters. But,
as this brief chapter has tried to show, further development of the international framework
requires understanding of how national frameworks for the coordination of relief actors, goods
and the needs of victims stand up to the stresses of a disaster, whether such frameworks are
articulated in national laws, policies or programmes.
This will require investigating how laws, policies and programmes have actually played out in
disaster relief efforts — a series of case studies may be useful. Such information, in addition to
a serious consideration of the implications of concepts such as justice, fairness and equity
should then be brought to bear on the further development of IDRL.

*)
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1. The findings and comments in this chapter were informed by a period of research conducted from 1 October 2002 to 31
January 2003 by the Institute of Foreign and Comparative Law at the University of South Africa, under the auspices of the
International Federation of Red Cross and Red Crescent Societies. The primary objectives of the research were to compile
a list of international legal materials regulating disaster response operations in southern Africa, having due regard to the
emerging definition of IDRL and with the focus on materials concluded under the auspices of African regional organiza
tions or by African states or private actors amongst themselves, and to analyze, classify and identify patterns (if any) with
in the corpus of African IDRL.

2. For purposes of this chapter, southern African states refers to the 14 member states of the Southern African Development
Community (SADC), namely: Angola, Botswana, Democratic Republic of the Congo, Lesotho, Malawi, Mauritius,
Mozambique, Namibia, Seychelles, South Africa, Swaziland, Tanzania, Zambia and Zimbabwe.
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3. For purposes of this chapter, 'disaster response' includes preparedness, relief and rehabilitation activities in the event of
natural, technological and other disasters which are not classified as armed conflict.

4. Information on the Mozambique floods is primarily drawn from Frances Christie & Joseph Hanlon, "Mozambique & The
Great Flood of 2000" (2001). The 1999/2000 floods in Mozambique were the worst in living memory in that country,
spanning 5 months, involving no less than four periods of flooding and affecting nearly 2 million people. The rain started
falling heavily in November 1999 and the first floods hit the country in January 2000 when the Maputo, Umbeluzi,
Incomati and Limpopo rivers burst their banks. Just as the waters were receding somewhat, Cyclone Connie moved off the
coast in early February dropping record rainfall in Maputo and causing extensive damage. Scarcely two weeks later,
Cyclone Eline moved off the coast with extensive rainfall, then moved inland over Zimbabwe and South Africa, swelling
the already-swollen rivers that drained in Mozambique. Just when no one imagined the situation could worsen, Cyclone
Gloria arrived, bringing more rain.

5. Although there were blunders, mistakes, and accusations of negligence and corruption, this contention is based on the
human cost of the disaster: the floods affected 2 million people, but only 700 died. No less than 45 000 people were
rescued from the raging floodwaters. Furthermore, there were no major outbreaks of disease and no serious malnutrition
in accommodation centers and isolated locations to which people fled from their homes. Frances Christie & Joseph
Hanlon, "Mozambique & The Great Flood of 2000" (2001) pp 2.

6. A 'catch-all' concept that includes declaratory instruments and relevant resolutions adopted by intergovernmental
organizations as well as agreements between states and international organizations such as the International Federation,
ICRC, UNICEF, WFP and WHO.

7. See generally Arjun Katoch, "International natural disaster response and the United Nations", Chapter 6 of this
publication and see Boxes 1.1, 2.3 and 4.2.

8. Horst Fischer International Disaster Response Lav/: Objectives, Models and Patterns, Challenges, Proposals, report
produced for the International Federation of Red Cross and Red Crescent Societies in 2002, pp 14-15. See generally,
Horst Fischer, "International disaster response law treaties: Trends, patters and lacunae", Chapter 2 of this publication.

9. Southern African states refers to the 14 member states of the Southern African Development Community (SADC), namely:
Angola, Botswana, Democratic Republic of the Congo, Lesotho, Malawi, Mauritius, Mozambique, Namibia, Seychelles,
South Africa, Swaziland, Tanzania, Zambia and Zimbabwe.

10. As is the case, for example, in Europe.
11. According to Dr Buys, Head of the South African Disaster Management Organization, the SADC Disaster Management
Committee has been meeting since the early 1 990's. The Committee's work centres on mutual support and the sharing of
knowledge and best practice. Lack of continuity in the Committee's country representatives, as well as language barriers
(Portugese and English), are experienced as constraints.

12. This may be soon set to change through increasing institutionalization of the disaster management function. South Africa is
in the process of enacting a Disaster Management Bill that should empower the Disaster Management Organization
(DMO) to conclude agreements of co-operation with other State Parties, inter- and non-governmental organizations and
the private sector. At the time of writing this report, South Africa (acting through the DMO) and Lesotho are in the process
of concluding a bi-lateral Protocol on disaster management covering such issues as border crossing, over flight and
landing rights, the use of military equipment, and liability (including criminal liability).

13. A list of these agreements and their citation details can be found in Tracy-Lynn Field, "International Disaster Response Law
Research Report: Southern African Region" (2003) <http://www.ifrc.org/cgi/pdf_pubs.pl2disasters/IDRL_sa_report.pdf>.

14. For example, the Treaty establishing the African Economic Community, 1991, 30 ILM 1241 (entered into force 3 June
1991) ("Abuja" Treaty)

15. For example, the Protocol on Transport, Communications and Meteorology, 24 August 1996, Southern African
Development Community, articles 6.14; 6.15; 6.16.

16. For example, the Protocol on Health, 18 August 1999, Southern African Development Community, article 25.
17. For example, the Protocol on Shared Watercourse Systems, 28 August 1995, Southern African Development Community
articles 2.9; 2.10.

18. Dar es Salaam Declaration on Feeding of Infants and Young Children in emergency Situations in Africa, November 1999,
Participants from 1 8 African countries, United Nations High Commissioner for Refugees, United Nations Children's Fund.

19. Agreement relative to the Establishment of the Limpopo Basin Permanent Technical Committee, Botswana-MozambiqueSouth Africa-Zimbabwe (entered into force 5 June 1986 and the Malaria Control Protocol on the Lubombo Spatial
Development Initiative, 14 October 1999, South Africa-Swaziland-Mozambique.
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20. The Memorandum of Understanding on the Transportation by Road of Commodities Related to Drought Relief, 9 June
1992, South Africa-Zimbabwe and the Memorandum of Understanding on the Transportation by Road of Commodities
Related to Drought Relief, 26 June 1992, South Africa-Zambia; the Letter of Intent regarding distribution of food supplies
in Zimbabwe, Food and Agriculture Organization-Non-Governmental Organization World Vision (no date) and the
Memorandum of Understanding regarding distribution of food supplies in certain areas of Zambia, the National Disaster
Management and Mitigation Unit of the Republic of Zambia-Non-Governmental Organization World Vision (no date)
(copy with author).

21. The Agreement regarding the Co-ordination of Search and Rescue Services, 8 September 2000, South Africa-Namibia,
the Agreement regarding the Co-ordination of Search and Rescue Services, 10 May 2002, South Africa-Mozambique
and the Agreement regarding the Co-ordination of Search and Rescue Services, 31 May 2001, South Africa-France.

22. For example, Agreement on Co-operation in the Field of Health and Medical Sciences, 28 March 2002, South AfricaNigeria.

23. Basic Agreement concerning the Presence, Role, Legal Status, Immunities and Privileges of the United Nations High
Commissioner for Refugees and its Personnel in the Republic of South Africa, 6 September 1993, South Africa-UNHCR.
Agreement regarding the Legal Status, Privileges and Immunities of the International Committee of the Red Cross, 23
February 1995, South Africa-ICRC. Agreement concerning the Presence, Role, Legal Status, Immunities and Privileges of
the International Organization for Migration, 22 February 1995, South Africa-IMO. Agreement between the Republic of
South Africa and the United Nations Development Programme, 3 October 1994. Basic Agreement for the Establishment of
Technical Advisory Co-operation Relations, 5 December 2000, South Africa-World Health Organization. Agreement to
Establish Food and Agriculture Organization Representation in South Africa, 25 August 1997, South Africa-FAO.
Agreement on the Establishment of United Nations Educational, Scientific and Cultural Organization Headquarters in
south Africa, 12 September 1996, South Africa-UNESCO. Basic Co-operation Agreement between United Nations
Children's Fund and the Government of the South Africa, 3 May 1996. Agreement regarding the Establishment of a
Delegation in the Republic of South Africa, 23 October 1991, South Africa-League of Red Cross and Red Crescent
Societies.

24. Horst Fischer International Disaster Response Law: Objectives, Models and Patterns, Challenges, Proposals, report pro
duced for the International Federation of Red Cross and Red Crescent Societies in 2002, p24. See generally, Horst
Fischer, "International disaster response law treaties: Trends, patters and lacunae", Chapter 2 of this book.

25. Dar es Salaam Declaration on Feeding of Infants and Young Children in emergency Situations in Africa, November 1999,
Participants from 1 8 African countries, United Nations High Commissioner for Refugees, United Nations Children's Fund.

26. Declaration of Intent on Co-operation in the Field of Health, 23 May 2002, South Africa-Angola. Declaration of Intent on
Co-operation in the Field of Health, 4 June 2002, South Africa-Senegal.

27. Agreement between the Republic of South Africa and the United Nations Development Programme, 3 October 1994.

28. For example, Basic Co-operation Agreement between United Nations Children's Fund and the Government of the South
Africa, 3 May 1996, article 25.

29. Protocol on Transport, Communications and Meteorology, 24 August 1996, Southern African Development Community.

30. See Frances Christie & Joseph Hanlon, "Mozambique and The Great Flood of 2000" (2001), Chapter 1.
31. National Disaster Management Institute

32. Co-ordinating Council for Disaster Management, comprising representation of the Prime Minister and the following min
istries: Foreign Affairs and Co-operation; Public Works and Housing; Transport and Communications; Health; Agriculture
and Rural Development.

33. Frances Christie & Joseph Hanlon, "Mozambique and The Great Flood of 2000" (2001).
34. David D. Caron 'Addressing catastrophes: conflicting images of solidarity and separateness' in David D. Caron and
Charles Leben (eds)" Les aspects internationaux des catastrophes naturelles et industrielles/The International Aspects of
Natural and Industrial Catastrophes" Hague Academy of International Law Series (2001), pp 12-13.

35. David D. Caron 'Addressing catastrophes: conflicting images of solidarity and separateness' in David D. Caron and
Charles Leben (eds)" Les aspects internationaux des catastrophes naturelles et industrielles/The International Aspects of
Natural and Industrial Catastrophes" Hague Academy of International Law Series (2001) pp 13.

36. Frances Christie & Joseph Hanlon, "Mozambique and The Great Flood of 2000" (2001), Chapter 7.
37. Frances Christie & Joseph Hanlon, "Mozambique and The Great Flood of 2000" (2001), p 12.
38. Frances Christie & Joseph Hanlon, "Mozambique and The Great Flood of 2000" (2001), pp64-65.
39. By that time, headed by the Minister of Foreign and Co-operation Affairs.
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Box 5.1

Integrating international disaster response laws in Asia
Even in the absence of international treaties and conventions, there are many ways in which
international disaster response law (IDRL) can be integrated and implemented at the regional
and national levels. The Asia region provides a good example of some of the positive initia
tives taking place.

Regional disaster preparedness and response
The Association of Southeast Asian Nations (ASEAN) has established an ASEAN Experts
Group on Disaster Management. In 2002, this group endorsed the ASEAN Programme on
Disaster Management, including the establishment of an ASEAN response action plan as well
as provisions relating to capacity building to improve response times, joint simulation exercis
es for disaster relief, and technical cooperation on vulnerability reduction, information sharing,
education and cost-shared implementation.
The Asian Disaster Preparedness Center (APDC) is also an important institution. It acts as a forum
for academic and civil society work on disaster response issues. APDC helps to train many per
sonnel on disaster response and has an extensive database to assist with disaster preparedness.

National disaster counter measures in Japan
Many countries have national laws, policies and programmes that are interrelated with disaster
response. These provide a wealth of local wisdom, useful when interlinking with IDRL
instruments. For instance, Japan has very detailed national law on disaster relief and facilitates
effective and expeditious response to disasters. Some key provisions of the 1997 Disaster
Countermeasures Basic Act include:
recognition of the role of the Japanese Red Cross Society in responding to disaster situations;
advocating for the development of disaster prevention plans at the national and local levels;
sharing responsibilities for disaster management between the prefecture, city, town, vil
lage, corporations and residents;
promotion of mutual cooperation among local public corporations;
■ designation of a Central Disaster Prevention Council as a focal point for disaster preven
tion chaired by the prime minister and linked to regional city, town or village disaster pre
vention councils; and
■ prioritization of the use of communication facilities for disaster prevention and response
operations.

Coordination mechanisms in Thailand
An important function of national policies and plans in relation to disaster response is the clear
identification of the key actors and actions required during disasters. In 2002, Thailand adopt
ed its National Disaster Prevention Plan, which establishes a national coordinating mechanism
to ensure cooperation between key agencies at the local and national levels. The plan empha
sizes preparedness and management, with special attention to vulnerable groups such as
women and the elderly. It also highlights the role of the local population in disaster relief.
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Interestingly, it devotes an entire chapter to the question of displacement of people. It notes that
the Thai Prevention of Dangers to Civilians Act of 1979 allows the authorities to relocate peo
ple in extraordinary situations so as to protect their lives and to reduce obstacles to military
operations, subject to appropriate preparation and planning.
The plan also considers the aspect of rehabilitation and requires the authorities to inspect any
damage incurred among the population, register the victims and support the population, as
well as help to reconstruct and support occupational activities. One lesson learned from this is
the need to register displaced persons and affected civilians so as to ensure that they are list
ed for post-disaster assistance.

Involving local communities in India
In addition to national laws, policies and plans involving disaster response by national and
international agencies, of equal importance is the role of the local community, especially as
they are often the people who provide the most immediate assistance in the event of disasters.
One key challenge identified after the earthquakes in India in 2001, was the need to ensure
the participation of women in this process. These lessons were taken up in a series of key ele
ments required to ensure that communities, in particular women, are adequately involved in
post-disaster reconstruction efforts. The UN International Strategy for Disaster Reduction sets out
the following guidelines for community-based reconstruction:
■ Use reconstruction as an opportunity to build local capacities and skills.
■ Form village development committees made up of women's groups and other community
institutions to manage rehabilitation.
Engage village committees to monitor earthquake-resistant construction.
■
Redress grievances at the village level.
Strive to locate financial and technical assistance within easy reach of affected communi
ties, and not be dependent on its being mediated by others.
■ Arrive at a clear definition of the role of local governments in planning and monitoring,
information flow, problem solving, and infrastructure use and development.
■ Distribute information about earthquake safety and entitlement to all homeowners.
Encourage the use of local skills and labour, and retrain local artisans in earthquake-resist
ant technology.
■ Include women in all aspects of reconstruction.
■ Assign titles of houses in the names of men and women.
■ Encourage coordination among government officials, district authorities and NGOs.
■ Seek to facilitate public-private partnerships for economic and infrastructure development.

The information in this box is based on research conducted by Vitit Muntarbhorn (see Chapter 4).
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Box 5.2

Spain: the complexity of international disaster response
law in Europe
The legal framework that regulates response to disasters in Spain consists of a complex inter
relation between national, regional and international legislation and soft law. There appears
to be more harmonization between the regional and national legislative levels than between
the international and national levels. The following outline is based on research by the French
and Spanish Red Cross for the 2003 International Disaster Response Law (IDRL) Project.

National structure and legislation
At the national legislative level, it is emphasized that civil protection is a public service requir
ing the cooperation of the local, provincial and state authorities. However, the law also makes
provisions for the participation of citizens, which facilitates the integration of the great number
of voluntary civil protection organizations found in many Spanish cities. Such organizations
usually work in areas such as health and rescue work.
The Dirección General de Protección Civil (DGPC) is the state administrative unit responsible
for disaster preparedness and response at the national level. At the regional level, civil protec
tion emergency plans form the main mechanism to cope with disasters, in accordance with
basic state directives.
The DGPC is a member of the Euro-Mediterranean Forum on Disaster and of the Iberoamerican
Association of Governmental Defense and Civil Protection Organs. The DGPC is also the point
of contact when requesting international disaster response assistance through the standard pro
cedures of the United Nations (UN) and the European Union (EU). Offers of humanitarian assis
tance, however, are made through the Interministerial Commission for the Coordination of
Humanitarian Aid Plans Overseas.

Agreements involving the Spanish Red Cross
In December 1998, the Spanish Red Cross (SRC) and the Spanish government signed the
Framework Cooperation Convention regulating the government's use of SRC resources within
the country. There is also an understanding that international humanitarian requests made to
SRC are handled by the relevant government bodies, including the ministry of foreign affairs,
the Agency for International Cooperation and the Inter-ministerial Commission for the

Coordination of Humanitarian Aid Plans Overseas.

SRC also has cooperation agreements with the two main Spanish airline companies, Iberia and
AECA, relating to response following an air crash. Coordination with other organizations is
undertaken in collaboration with the International Federation through the Field Assessment
Coordination Teams (FACTs) and the standard Emergency Response Units (ERUs). SRC are also
preparing an agreement on trans-boundary cooperation with the French Red Cross.
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International texts binding the Spanish government
Spain is party to three international conventions on customs procedures: the 1961 Customs
Convention on the ATA (Temporary Admission); the 1973 International Convention on the
Simplification and Harmonization of Customs Procedures; and the 1990 Convention on Temporary
Admission. These include provisions for facilitating the transport of goods destined for humanitari
an assistance, with special regard to simplified paper work and relief from import duties and taxes.
Spain is also a party to three International Atomic Energy Agency conventions on nuclear
safety: the 1994 Convention on Nuclear Safety; the 1986 Convention on Early Notification of
a Nuclear Accident; and the 1986 Convention on Assistance in the Case of a Nuclear
Accident or Radiological Emergency. These conventions recommend cooperation between
states, and give provisions on procedure for assistance requests, immunities of the relief staff

and privileges on goods delivered during operations.
In the domain of emergency communications, Spain is a participating country in the 1988
COSPAS-SARSAT Programme Agreement to reduce delays in sending distress alerts to search and
rescue services. Spain is not a party to the important 1998 Tampere Convention on the Provision
of Telecommunications Resources for Disaster Mitigation and Relief Operations. The Spanish Red
Cross presented the ministry of foreign affairs with a document highlighting the importance of this
convention, and how signing it could facilitate worldwide disaster response activities.

Regional agreements
Spain is a founding member of the European Council EUROPA Major Hazards Agreement, "a
platform for cooperation in the field of major natural and technological disasters", although it
has no special responsibilities under its terms. It is also a party to the Import Duty Exemption
for Medical Goods, and two European Council decisions establishing the mechanism for a plan

of action for civil protection.
The first and second Seveso Directives of 1982 and 1996 are environmental directives that
have an influence on civil protection issues. They can be implemented differently in each
country, for example by the environment department in France, but by the civil protection
authorities in Spain and Belgium. The second directive enabled Spanish planning for chemical
accidents to comply with the EU legislation.

DGPC's disaster response units are allowed to intervene in the non-military crisis management
mechanism established by the Helsinki European Council on 10 and 11 December 1999.
The 1996 resolution of the European Parliament on the floods in Portugal and Spain is of some
significance for Spain, although Spanish legislation had already established the measures sug
gested. These include providing technical and human resources for the services and infrastruc
tures that prevent and alleviate emergencies and disasters, and support for the affected popu
lation. Spain responded to this resolution by standardizing the special emergency plans of

DGPC.
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Spain is also party to the 1990 European Commission Cooperation Agreement for the
Protection of the Coasts and Waters of the North East Atlantic against Pollution, although this
has not yet entered into force.
Spain is a party to various agreements of the United Nations Economic Commission for Europe
(UNECE). These are the 1957 European Agreement concerning the International Carriage of
Dangerous Goods by Road, in which provisions can be found concerning the carriage of dan
gerous goods during relief operations; the 1 992 Convention on the Transboundary Effects of
Industrials Accidents, which includes provisions for the prevention and response to industrial
accidents; and the 1992 Convention on the Protection and Use of Transboundary
Watercourses and International Lakes, which includes provisions for the prevention and inter
vention in the case of water pollution.

Bilateral agreements
Spain has agreements with several states. These include with France, Portugal, Ecuador,
Morocco, Argentina, Mexico, Uruguay and the Russian Federation:
■
1959 Convention on Mutual Assistance between French and Spanish Fire and Emergency
Services; 1973 Additional Agreement to the Convention on Mutual Assistance between
French and Spanish Fire and Emergency Services; 2001 Convention on Civil Defence
■

■

■
■
■

(France-Spain);
1980 Agreement on Mutual Assistance between Portuguese and Spanish Fire and
Emergency Services; 1992 Protocol on Technical cooperation and Mutual Assistance in the
Field of Civil Defence (Portugal-Spain);
1981 Supplementary Agreement on Technical Cooperation in Irrigation, Drainage and
Flood Control (Ecuador-Spain);
1987 Agreement on Technical Cooperation and Mutual Assistance in the Field of Civil

Defence (Morocco-Spain);
1988 Agreement on Cooperation on Disaster Preparedness and
Assistance in the Event of Disasters (Argentina-Spain);
1 997 Agreement on Cooperation on Disaster Preparedness and
Assistance in the Event of Disasters (Mexico-Spain);
1997 Agreement on Cooperation on Disaster Preparedness and
Assistance in the Event of Disasters (Uruguay-Spain); and
2001 Agreement on Cooperation on Disaster Preparedness and
Assistance in the Event of Disasters (Russian Federation-Spain).

Prevention, and Mutual
Prevention, and Mutual
Prevention, and Mutual

Prevention, and Mutual

These agreements focus on technical cooperation and mutual assistance, covering such points
as the movement and status of staff, materials and vehicles in emergency situations. The agree
ments with France and Portugal specifically concern assistance between the fire and emergency
services of each country, whereas the other agreements are more general in their scope.
This wide variety of legislation and other regulations is quite typical of the legal framework with
in which European countries formulate their disaster response operations.

Chapter 6
Reflections on the
International Disaster
Response Law Project and
experiences in Serbia and
Montenegro
Bosko Jakovljevic

Introduction
In the period 1991-2002, the former Federal Republic of Yugoslavia, now Serbia and
Montenegro, experienced a series of tumultuous events. The country was faced with war,
impoverishment and large population movements both within and beyond its borders. This
situation amounted to a protracted, large-scale disaster.
For some months in 1991 and 1999, Yugoslavia was a party to armed conflict, during which
the rules of international humanitarian law (IHL) were applicable. In the remaining period,
the rules of international disaster response law (IDRL) were applicable, and these are the
subject of this article. The country’s name was officially changed in 2003 to Serbia and
Montenegro. However, this article refers to Yugoslavia, the country’s name during the period
under discussion.
This article will examine the rules arising from the numerous agreements concluded between
Yugoslavia and the various foreign donors who were undertaking continuous international
disaster response operations and providing humanitarian assistance to the victims. These rules
will be identified and examined systematically according to the different phases of relief
operations.

The phases of disaster relief and IDRL
The right of victims to demand
and to receive humanitarian assistance
The first phase of a relief operation begins with the existence of the right of the victims to
demand and to receive humanitarian assistance when they are in need and when no other
alternatives exist.1 The main responsibility for assisting such victims lies with national actors
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within their own country. In the case of Yugoslavia, however, this was not sufficient to cover
the basic needs of the population, thus international assistance was called upon to join in the
effort.

Whilst the rights of the victims to receive such assistance had not been recognized and
proclaimed expressis verbis in that particular situation, it can be implied as the basis for any
relief operation. This notion has since been expressed and formulated in doctrine, in particular
by the San Remo International Institute of Humanitarian Law, which, in 1993, adopted the
act entitled Guiding Principles on the Right to Humanitarian Assistance. In this act, the j
institute not only proclaimed the existence of this right, but it also established other rules
necessary to give it effect. The significance of this process is made all the more compelling
when considering the composition of the Round Tables and Congresses of the Institute, which
involve, in particular, those directly concerned with providing humanitarian assistance.
When considering the rights of victims of disaster, it is also necessary to establish who is
responsible to care for the victims.2 In the first instance, it is the government authorities and
other bodies of the country affected by disaster. At the international level, there is also a duty
for certain international organizations to offer humanitarian assistance, when this is inscribed
in their constitutional acts, such as the United Nations (UN), the European Union (EU) or
the International Red Cross and Red Crescent Movement. For other international actors, such
as individual states, there is no duty to offer assistance unless this is contained within a specific
treaty. These usually take the form of bilateral treaties for mutual assistance in the case of
disasters.

I

i
I
|

Identification of victims and their needs
The next phase of a disaster relief operation involves the identification of the victims and their |
needs. In Yugoslavia, this was undertaken jointly by the national authorities and the National
Red Cross Society. Other international organizations also contributed to this process through
their missions already present in the country or by sending delegates from their headquarters, j

After the needs evaluation was completed, the various donors initiated relief operations at the
request of the government. In many cases, the government of Yugoslavia or the Yugoslav Red
Cross (YRC) would conclude agreements with the international organizations to regulate the
way in which these operations would take place. Such agreements often consisted of
framework agreements to specify the legal status of the mission or delegation of the
organization involved, in particular concerning the status of their personnel. They were often
concluded orally and formed between partners that had already been engaged in cooperative
efforts. Where these agreements involved the YRC, they tended to include provisions based j
more on specific operational aspects rather than legal status.

It is these agreements which contain the rules comprising much of IDRL. They include
elements such as:
■ the category of beneficiaries;
■ the type of assistance to be provided;
■ the number of persons to be assisted;
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■ the quantity of goods or services;
■ the duration of the assistance; and
■ monitoring systems for assessing progress.

In the context of Yugoslavia, many of these elements were determined jointly by the parties,
but in some cases the donor would simply offer the only type of assistance it had available,
regardless of the priority of needs. The agreements were often followed by a request for funds
through a public appeal or by approaching specific potential donors, particularly when the
needs of the victims were great. Thus, the type and amount of assistance actually provided
depended largely on the success of the appeal for funds.
The beneficiaries themselves did not generally play a significant role in the identification of
their own needs. However, some groups of refugees had formed associations which enabled
them to participate in both the determination of needs and in the distribution of relief goods.
The participation of beneficiaries in identifying their own needs should be an important
component in the realization of the right to humanitarian assistance, which in turn, should
have a defined place in the human rights system.

Facilitation of disaster response operations
The decision to launch disaster response operations in Yugoslavia gave rise to many questions
which required answers to be found within the rules of IDRL or, where express rules were
absent, in conformity with the principles of IDRL. One question of particular importance was
that of the transit of goods and personnel involved in the response operation. In many cases,
the states through which transit needed to occur were not bound by the various agreements
between the donors and Yugoslavia. Often, the large international organizations organizing or
providing assistance were required to negotiate with transit states for permission to enable the
passage of goods and services forming a consignment of relief.

This raises a number of questions:
I ■ Is there the right to demand transit of humanitarian assistance when no other route is
available?
■ Can the transit be refused, and if so, under what circumstances?
■ Can transit be delayed by onerous and lengthy administrative procedures?
■ Should tariffs to be paid?
I ■ Should relief personnel receive visas quickly?
■ For air transport, what are the rights for over-flight?

i|

Some of these questions are regulated by corresponding international agreements, others must
be decided on the merits of each case. This process can be facilitated by conforming with the
spirit of recommendations or resolution of certain international bodies such as the UN
General Assembly or governing bodies of other international organizations.

In the case of Yugoslavia, once the relief consignments successfully arrived at the frontier, they
were exempt from the payment of customs and duties, and importation procedures were
simplified and expeditious. The tolls on road transport for the use of highways were waived, as
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was the imposition of turnover tax. The railways transported relief goods free of charge and
aircrafts received any necessary permits to land.

Concerning relief personnel, they were quickly granted entry visas and due privileges and
immunities were accorded through the various status agreements in place. Such personnel were
able to gain access to the victims and their goods were protected against theft, banditry and
other assaults. The YRC was the main operative body involved in receiving the goods, storing
them and preparing them for distribution, in accordance with agreements with the donors.
These various measures, often described as the granting of facilities for relief operations3, were
implemented by a series of internal acts of law, many of which gave effect to a number of
corresponding international instruments or recommendations. Such clauses were also included
in the agreements between donors and the government of Yugoslavia or the YRC. The
codification of these rules, however, would significantly improve and facilitate relief
operations.

Distribution of relief goods
The distribution of goods to beneficiaries was made on the basis of the agreements concluded
between the parties. Distribution would also take into account the categories of beneficiaries
in greatest need, as well as the wishes or competence of the donor. For example, the UN High
Commissioner for Refugees (UNHCR) provided humanitarian assistance to refugees and
persons in refugee-like situations. In some cases, however, there were other groups from within
the same population who were facing equally difficult situations, but some donors would insist
that their criteria for assistance be respected and would request compensation in kind for any
misappropriation of goods by these other groups.
The final list of recipients entitled to receive assistance was determined by the YRC, sometimes
in cooperation with associations of the victims, organized according to their place or country
of origin. The question was then raised as to whether the beneficiaries could sell their
designated relief goods on the open market, to obtain the type of goods they most needed.

Other challenges associated with
international disaster response
Economic sanctions
A complicating factor in the situation of Yugoslavia, were the severe economic sanctions
imposed by the UN Security Council4 as a result of lack of compliance with some of its
resolutions relating to peace. In their relationship with the principles and rules of IDRL, these
sanctions imposed a set of rules which prevailed over others and they represented a serious
obstacle to the progress of disaster relief operations. Whilst the Security Council recognized the
need to exempt humanitarian relief from sanctions, the way in which they were implemented
proved to be seriously deficient. The resolutions of the Security Council suspended many rules
of IDRL, and even its principles. In particular it affected the efficiency, rationality and
effectiveness of assistance, as described below.
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The implementation of the sanctions and the decisions about humanitarian exceptions were
entrusted to a Sanctions Committee, made up of 15 diplomats representing the member
countries of the Security Council. This committee was equally competent to decide on other
aspects relating to the sanctions including embargoes on military goods, equipment and arms.
Significantly, there were no representatives to advocate for issues of humanitarian interest.

As the committee was required to consider the merits of every single item to be exempted from
sanctions, there was often a large backlog in its work. In particular, the committee was required
to interpret the vague definition of goods to fall within the concept of humanitarian assistance,
a concept which was narrowly interpreted and resulted in relief goods being held up at borders
for long periods, awaiting the permission of the Sanctions Committee. Furthermore, the
procedures themselves enabled the forwarding of relief from big international organizations
but discouraged medium and small donors. All of these factors had the effect of delaying and
reducing the total volume of relief able to be provided.

While not questioning the right of the Security Council to impose economic sanctions, there
is an equal need to respect humanitarian principles, which cannot be ignored. The sanctions,
as they were applied in Yugoslavia, created havoc in the country’s economy, the effects of which
are still being felt. They also exacerbated the situation of displaced populations.
A large number of people in refugee-like situations had to seek shelter and assistance in private
homes, where they were not able to receive adequate assistance because of the general
impoverishment of the population caused by the sanctions. This was despite the fact that many
of these displaced people, in other circumstances, would have been able to benefit from the
provisions of refugee law, which entitles them to protection and assistance from the
international community.

Thus, much greater attention to humanitarian considerations is required if sanctions are
applied, both in the definition of goods and services exempted from sanctions, and in the
machinery for their implementation.

International coordination
International coordination plays an important role in disaster operations, particularly when there
are numerous donors involved in conducting long-term operations. In the situation ofYugoslavia,
that role was played by the International Committee of the Red Cross (ICRC) and some UN
bodies during the period of armed conflict. In other periods it was the International Federation
of Red Cross and Red Crescent Societies who took on the coordination role, jointly with various
UN organs such as the World Food Programme (WFP) and UNHCR, as the situation required.

Resolutions of the UN General Assembly suggest that the role of coordinator should in principle
be performed by the UN Office for the Coordination of Humanitarian Affairs (OCHA) and the
UN Emergency Relief Coordinator.5 However, the basis of resolutions of the UN General
Assembly are not as strong as those arising from treaties. Thus, it is not easy for these bodies to
attempt to coordinate large and influential organizations that have developed a long tradition of
humanitarian assistance and whose actions are based on treaty law.
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Therefore, the system of lead agency has evolved through practice and the various UN agencies
take the lead depending on the type of assistance required and categories of beneficiaries to be
assisted. This challenge requires further study to examine ways to improve international
coordination of assistance in response to disasters.

The regulation of international coordination is also connected to the roles undertaken by
various actors at the national level.6 UN General Assembly resolutions recommend the
nomination of one national coordinator, body or person, which many states have not achieved.
In Yugoslavia, the federal ministry of health and social welfare was designated as the main
coordinator. However, there were also other bodies acting independently.
The only type of assistance that was effectively centralized was the distribution of drugs and
medical equipment to health institutions and hospitals, which was determined according to
the greatest need. In general, the national coordinating role could be performed by the
equivalent of civil defence or civil protection services, which are created to protect the
population from the effects of war or disaster.

Monitoring and accountability
Disaster relief operations are activities requiring the movement of large quantities of goods and
financial resources between all parts of the world. Such activities must be accounted for.
Specifically, all the participants in disaster response activities must be accountable to those who j
are assisted as well as to those who provide assistance. Special measures have already been i
designed to achieve this, such as monitoring mechanisms to prevent abuses or damages, which !
must be accepted by all concerned. The implementation of such measures could be considered
a rule of IDRL.
In Yugoslavia, monitoring and control of activities were not only conducted by the personnel |
engaged in the operations but also by special teams at the national and local level,
representatives of major donors and coordinating bodies, as well as Yugoslav government
agencies and the YRC.
All of the large organizations had their own personnel engaged specifically in the control of [
phases of the operation, including warehousing, preparation for the distribution of relief
goods, establishment of lists of beneficiaries and final distribution - all of which were I
conducted with transparency. However, these various monitoring methods created the
situation whereby excessive numbers of international donor representatives circulated in the i
field. It would have been better to rationalize the work of monitoring through better
coordination between the donors.

Accountability in relation to the provision of humanitarian assistance is based on many
principles7, for example, good governance; transparency; rationality; access to information; i
sound financial management; periodic reporting and evaluation; implementation of '
agreements in good faith; supervision and control; access to beneficiaries; and protection of
relief goods. These principles should be codified in the process of the further development of
IDRL.

101

102 I International Federation of Red Cross and Red Crescent Societies

Participation of beneficiaries
In certain phases of relief operations, the role of the beneficiary should be increased and
strengthened whenever possible. In Yugoslavia, the participation of refugees’ associations in the
preparation of lists of beneficiaries and also in the distribution, is a positive example.
Beneficiaries should also have a say in determining the needs and types of assistance. Indeed,
the whole of the response operation should be viewed from the point of view of the beneficiary.
In this way, the right to humanitarian assistance could be better applied and promoted.

Future development of IDRL
The need for a sponsor for IDRL
During this discussion, many measures have been suggested to improve and strengthen IDRL.
In addition to these, it is important that the whole subject of IDRL, its application and
development, have a sponsor or patron organization. The role of the ICRC in initiating IHL
and the struggle for its recognition, application and further development should be an
example. Without such a sponsor or sponsors, IDRL would not be identified, recognized,
applied and further developed. Such a role could be undertaken by the International
Federation with the support of OCHA. The support of other bodies would also be welcome.

A systemized approach to IDRL
A great number of rules of IDRL are based on principles. Some of them have been identified
in UN General Assembly resolutions, such as humanity, impartiality and neutrality.8 But there
are others, notably those more related to the mode of operation, such as rationality and
efficiency. In further developing IDRL, these concepts should all be identified and proclaimed
as guiding principles, in the spirit of which all rules should be interpreted. The rules themselves
should be presented as a system, such as the sequence of phases of disaster response operations,
as proposed here.

Does IDRL already exist?
A crucial question to be raised is whether IDRL already exists. Through the examination of
numerous agreements in the context of Yugoslavia, it could be stated that there is a collection
of rules relating to disaster response or relief operation, which could be called ‘international
disaster response law’. These rules relate to the actions undertaken by the international
community in response to disasters, with the purpose of reducing their impact, providing the
conditions necessary for people’s survival and helping the victims to recover from its effects and
long-term consequences.

In the context of the events that occurred in Yugoslavia from 1991-2002 and the various
disaster operations that were initiated to assist the victims, there are many aspects of these
operations that deserve to be studied.
In particular, it must be determined whether the conclusions reached in this case study are also
valid for actions in other parts of the world. The initiative of the International Federation to
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undertake the IDRL Project represents an opportunity to focus the attention of all those
concerned to this forgotten aspect of international disaster response - the applicable law.

Could IDRL be a special branch of international law?
The question may be raised as to whether this legal system, already in existence, could be
considered a special branch of international law.9 IDRL comprises specific rules taken from
various branches of law such as human rights; customs; telecommunication; transport by air,
road, rail and water; cooperation of states during an emergency; and the law of international
organizations. Without touching on the legal value of these rules, they all regulate the one
phenomenon, international disaster response, and assist in reducing the impact of disasters and ;
bringing humanitarian assistance to victims.

The assembly of these rules into a special branch of law would assist, not only in the academic i
teaching of these rules, but also in training for relief operations. It would enable a view of the :
whole system, in its entirety, as opposed to its segregation into specific aspects. Such an
approach would also enable the identification of the weak points and contradictions, identify
the various patterns of law, and assist in the review of existing laws with a view to facilitating i
their improvement.
There are certainly reasons against IDRL forming a special branch of international law, and ;
such theoretical questions are best reserved for future discussions. However, it is possible that
the collection of rules from various branches of international law could be considered to
constitute a special legal regime.

As another approach, the rules on disaster relief operations could also be presented as a charter ;
of rights and duties of all the main actors, as explored in a recent essay on that subject.10

Future progress of the IDRL Project
The International Federation initiated the IDRL Project following the resolution of the '
Council of Delegates of the International Red Cross and Red Crescent Movement in 2001."
The project proposed to examine the various laws applicable to disaster situations other than
armed conflicts and complex disasters. The first task of identifying the current state of IDRL
has already begun, with much work undertaken by the Ruhr University in Bochum, Germany,
under the guidance and with valuable comments of Professor Horst Fischer. However, there is |
still much work awaiting the International Federation. In the materials collected so far, the
chaotic status of IDRL is visible, and plans for future action should be elaborated.

Among the numerous issues to be addressed, the following can be identified:
■ development of the right to humanitarian assistance;
■ acts against relief consignments that constitute the violation of international penal law;
■ the effects of UN Security Council resolutions on the application of IDRL rules;
■ the right and duty to offer humanitarian assistance; and
■ the limits of the right of the receiving state or of territorial authorities to consent to disaster
response operations.
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Similarly, there are many legal forms that may be used for future action. Some of these include:
■ proclamation of the guiding principles on which this law should be based;
■ elaboration of model rules or model conventions, using the models already proposed12;
■ recommendation by high international bodies, such as additional resolutions of the UN
General Assembly and the International Conference of the Red Cross and Red Crescent;
■ examination of the possibility of elaborating an international instrument dealing with
procedural and other matters, and to this end, re-examine the 1984 draft convention
elaborated by the UN Disaster Relief Office13, to see its value today;
■ examination of the various treaties from different branches of law, to see if they require
amendments;
■ promotion of the right to humanitarian assistance within human rights law;
■ development of a handbook for those who participate in disaster response operations,
containing existing rules and recommended practices;
■ encouragement of regional solutions;
■ examination of the possibility and prospects for partial codification of the rules of IDRL in
preparedness, training and execution of disaster response operations; and
■ encouragement of the study of questions in IDRL.

If the 21“ century is to be the century of the affirmation and respect for human rights,
attention should be paid to the need to identify, recognize and improve the right to
humanitarian assistance. This right should apply to those situations when human rights are
; violated on a large scale, and when the very survival of human beings is threatened by disasters
which continue to plague the world. In addition to this right, currently in formation, better
implementation of existing IDRL, filling the gaps in that law and continuing its development
would enhance respect for human rights in the world.14
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Dragan European Foundation, Edizioni Nagard, Milano (2000) pp. 7-9 and Bosko Jakovljevic, Report submitted at the
International Institute of Humanitarian Law first Meeting of Experts on Humanitarian Protection in Non-International
Conflicts, "Right to Humanitarian Assistance", San Remo (December 1999).

2.

United Nations General Assembly Resolution, A/RES/ 46/182, Strengthening of the coordination of emergency humani
tarian assistance of the United Nations, (1991) Annex, point 4.

3. 23rd International Conference of the Red Cross Recommendations in Resolution VI, Recommendations (1977); United
Nations General Assembly, Report of the Secretary General, Office of the United Nations Disaster Relief Co-ordinator,
Annex II: Measures to expedite international relief, f\/3'l/bAr (1977), United Nations Economic and Social Council
Resolution, A/RES/2102(XXVI) and United Nations General Assembly Resolution, Office of the United Nations Disaster
Relief Coordinator, A/RES/32/56 (1977).

4. In particular UN Security Council Resolutions 757, 760, 787 and 820.
5. In particular United Nations General Assembly Resolution, Assistance in cases of natural disaster and other disaster situa
tions, Third Committee, A/RES 2816 (XXVI) (1971) and United Nations General Assembly Resolution, A/RES/46/1 82,
Strengthening of the coordination of emergency humanitarian assistance of the United Nations, (1991). Prior to UN
OCHA it was its predecessors, UNDRO and DHA.

6. United Nations General Assembly Resolution, Assistance in cases of natural disaster and other disaster situations, Third
Committee, A/RES 2816 (XXVI) (1971), point 8b.

7. See International Law Association Report of the 70th Conference, New Delhi 2002, Committee on Accountability of
International Organizations Third Report pp. 272 and following.

8.

United Nations General Assembly Resolution, A/RES/46/1 82, Strengthening of the coordination of emergency humani
tarian assistance of the United Nations, (1991), Annex, point 2.

9. See in particular Jiri Toman, "Towards a disaster relief law", in Fritz Kalshoven (ed) "Assisting the Victims of Armed
Conflicts and Other disasters",Martinus Nijhoff, Dordrecht (1989) pp.181 and 199.

10. Bosko Jakovljevic, "International Disaster Relief Law", 2002, Chapter VII, pp. 31-37 (available from author).

11. Council of Delegates of the International Red Cross and Red Crescent Movement of 2001 in Resolution 5 and document
CD 2001/7/1.

12. Some of the model rules: International Law Association, Committee on medical law and humanitarian law, Rapporteur
Prof. Michael Bothe, Report to the 59th Conference 1980, pp. 521-527. Mohammed El Baradei and others, "Model
Rules for Disaster Relief Operations", UNITAR, 1982. International Civil Defence Organization, "Framework Convention
on Civil Protection Assistance" in Protection and Assistance for All in the Face of Disasters in the 21st Century", Beijing,
1998, pp. 40-42.

13. Doc. A/39/267/Add.2, 18 June 1984. See article: Bosko Jakovljevic, "The right to humanitarian assistance - Legal
Aspects", in International Review of the red Cross, June 1987, pp. 469-484 pleading for the elaboration of international

agreements on that subject.

14. General remark: for the implementation of IDRL in the former Federal Republic of Yugoslavia in the period 1991-2002,
see the report on that case, submitted to the International Federation in August 2003.
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Box 6.1

Poland: good international cooperation
filling the ratification gap
In the early 1990s, Poland entered into many bilateral and multilateral agreements with
neighbouring countries, as well as with more distant partners, for mutual assistance in times of
disaster. In some cases the agreements were established directly between public authorities of
participating states, such as fire services, rather than at the government level.

Despite relatively quick negotiations and signing of these agreements, the time consuming pro
cedures of national ratification have significantly delayed their entry into force. Thus, at pres
ent, only a few of these agreements are currently binding on the parties. These are with
Germany, Russian Federation, Saxony, Bradenburgia and Meklemburgia. Agreements with the
Czech Republic and Slovakia are due to enter into force soon.

In addition to agreements specifically on disaster response, Poland has signed a number of
general bilateral agreements on friendship and good cooperation with neighbours.' These
agreements usually contain a single article stating that the parties should cooperate and pro
vide assistance for the purpose of the prevention and elimination of ecological dangers, natu
ral and technological disasters. Parties to these treaties are also encouraged to immediately
inform the other party of the emergence of such dangers. These include treaties with Belarus,
Estonia, Latvia, Lithuania, Greece, the Russian Federation and the Republic of Moldova.
Other cooperation agreements that do not contain express provisions on disaster response can
never the less constitute grounds for assistance in disaster response. One example is an agree
ment between Poland and Turkey which, although formulated in very general terms, was suffi
cient basis to send Polish rescue teams and equipment to Turkey to assist in the response to an
earthquake.

Similarly, the assistance of Germany in the floods of 1997 was not significantly hampered by
the fact that the agreement on Mutual Aid in Case of Catastrophes and Natural Disasters or
Other Serious Events did not officially enter into force until 1999. Thus, it appears that good
cooperation can go some way to filling the gap caused by delayed ratification of specific
agreements on disaster response.

The information in this box is based on the 2003 report by the Polish Red Cross, Report on International Legal Mechanisms
Regulating Disaster Response in Poland <www.ifrc.org/what/disasters/idrl>.

1.

See: Treaty between the Republic of Poland and the Republic of Belarus on good-neighbourhood and friendly cooperation,
signed in Warsaw on 23 June 1992; Treaty between the Republic of Poland and the Republic of Estonia on friendly coopera
tion and Baltic good-neighbourhood, signed in Tallin on 2 July 1992; Treaty between the Republic of Poland and the Republic
of Latvia on friendship and cooperation, signed in Riga on 1 July 1992; Treaty between the Republic of Poland and the
Republic of Lithuania on friendly relations and good-neighbourly cooperation; Treaty on friendship and cooperation between
the Republic of Poland and the Republic of Greece, signed in Athens on 12 June 1996; Treaty between the Republic of
Poland and Russian Federation on friendly and good-neighbourly cooperation, signed in Moscow on 22 May 1992; Treaty
between the Republic of Poland and Moldova on friendship and cooperation, signed in Warsaw on 15 November 1994.
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Box 6.2

Tunisia: focus on national laws
Tunisia is frequently exposed to natural disasters, often facing earthquakes, forest fires and floods.
Major floods are a cyclic phenomenon in Tunisia occurring roughly every ten years, for example
in 1969, 1983, 1990 and 2003. The floods of January 2003 were particularly dramatic.

In response to the 2003 floods, the government did not launch an international appeal. Instead
it used funds from the national Mutual Aid Bank. The Tunisian Red Crescent launched an appeal
to which the International Federation responded by releasing funds from its Disaster Relief
Emergency Fund (DREF), assisted by contributions from 15 National Societies. The response
effort was carried out by the Tunisian Red Crescent and the Tunisian Union of Social Solidarity,
an institution of the ministry of social affairs.

National legislation
National legislation has the most prominent role in regulating disaster response operations in
Tunisia. There are two main pieces of state legislation, of 1991 and 1993, establishing the
national disaster response plan. The Organisation de Secours, known as the ORSEC plan, is a
partnership between the civil protection national office and the other relevant ministries such as
national defence, public health, equipment, telecommunications, agriculture, social affairs and
solidarity for the coordination of assistance.

The Tunisian government also places a strong emphasis on preventive measures such as risk
mapping, city protection plans and restrictions on construction permits. It has also developed
an efficient early warning system.

International conventions
There are few international agreements specifically regarding disaster response that have an
influence in Tunisia. There is no registered bilateral agreement specifically concerning natural
or technological disasters, and research revealed only one regional convention on the organi
zation and the implementation of relief operations. This is the Arab League's Arab Convention
of Assistance in the Field of the Organization and the Implementation of Relief Operations, of
1987. Similarly, there are no registered agreements binding the Tunisian Red Crescent with
other National Societies or other organizations, although there are a number of informal coop
eration agreements.
There are a number of relevant multilateral agreements to which Tunisia is a party, although
they tend to contain general principles rather than specific provisions on the organization of
response operations. Many of the relevant agreements to which Tunisia is party are connected
with maritime law, essentially dealing with disasters at sea.
The 1979 International Convention on Maritime Search and Rescue contains provisions for set
ting up search and rescue services by a coastal state. The convention encourages the establish
ment of common rescue teams and the facilitation of entry for foreign teams into national
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waters. It also suggests a number of preparatory measures, such as keeping fuel stocks, the
establishment of quick means of communication and development of emergency plans. The
1989 International Salvage Convention contains articles dealing with assistance operations for
ships in danger. Article 10 establishes a captain's obligation to bring assistance to any ship in
danger. Article 1 1 promotes cooperation in assistance operations, through provisions on
access to ports and facilities offered by states for ships in danger. And Articles 25 and 26 refer
to the status of cargo during assistance operations.
The 1974 International Convention for the Safety of Life at Sea establishes security certificates
to ensure that international ships respect preventive security measures. There are also provisions
which cover the use of lifeboats, radiotelegraph installations, distress messages and emergency
procedures, as well as regulations specifically concerning relief operations.
Tunisia has also signed the 1969 International Convention Relating to Intervention on the High
Seas in Cases of Oil Pollution Casualties and the 1973 Protocol Relating to Intervention on the
High Seas in Cases of Pollution by Substances other than Oil. This convention encourages
states to take measures to prevent, mitigate and eliminate pollution danger in their coastlines.

In addition to these maritime conventions, Tunisia has ratified the 1992 United Nations
Environment Programme Convention on Biological Diversity. Article 14 encourages
cooperation between states to take measures for the protection of biodiversity when threatened
by emergency situations.
The Tunisian national strategy on biological diversity includes a draft emergency plan for pro
tected areas, again placing emphasis on preventive rather than curative actions. Tunisia has
also ratified the 2000 Cartagena Protocol on Biosafety; Article 17 promotes the sharing of
information on risks and accidents.

The information in this box is based on research conducted jointly by the Tunisian Red Crescent and the French Red Cross in 2003.
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Box 6.3

Overview of international disaster response law in
Norway
This information is based on a study carried out by the Norwegian Red Cross in 2003 which
involved the mapping of legal documents relevant to disaster preparedness and response in the
country provided by different government ministries.

A history of cooperation
Norway has close historic and cultural relations with its Nordic neighbours - Denmark, Finland,
Iceland and Sweden. This has resulted in a number of agreements, harmonized legislation and
close cooperation in various fields including disaster response.

Norway's membership in the European Economic Area (EEA) helps reduce obstacles for move
ment of personnel and goods within the EEA. The continuing development of a common
European law further diminishes legal differences between the European Union and the EEA
countries - Iceland, Liechtenstein and Norway.

Specific instruments for facilitating international disaster repsonse
Immigration regulations
The Schengen agreement of 1990 was signed by Austria, Belgium, Denmark, France, Finland,
Germany, Greece, Iceland, Italy, Luxembourg, Netherlands, Norway, Portugal, Spain and
Sweden. In Norway, it is implemented in the 1998 immigration act and immigration regula
tions of 1998. Article 1 1 3 of these regulations allows for exceptions to be made to visa regu
lations during disaster situations. The Norwegian rules are adjusted to comply with the
European Union's requirements for approval and authorization of professional qualifications
relating to health services, under the 1992 European Economic Agreement on the mutual
recognition of professional qualifications.

Privileges and immunities of personnel
Norway is party to various conventions on privileges and immunities of personnel, including
for the United Nations and its specialized agencies. These include the 1946 Convention on the
Privileges and Immunities of the United Nations; the 1947 Convention on the Privileges and
Immunities of the Specialized Agencies; and the 1959 Agreement on the Privileges and
Immunities of the International Atomic Energy Agency.

Transport and transit of goods
There are several bilateral and multilateral agreements to which Norway is party that facilitate
the transport and transit of goods, for example, the 1982 International Convention on the
Harmonization of Frontier Control of Goods. However, no agreement specifically covering dis
aster situations was found during the research.
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Customs legislation
Norway has implemented the 1990 Convention on Temporary Admission (Istanbul Convention)
and the 1973 International Convention on the Simplification and Harmonization of Customs
Procedures (Kyoto Convention) in its national customs legislation and is also a party to a Nordic
agreement regarding mutual assistance on customs-related issues.’ In addition, national author
ities have the possibility to make exceptions regarding customs procedures in case of disasters.

Coordination
There are a number of bilateral and multilateral conventions concerning coordination of activ
ities in disaster situations2 to which Norway is a party. It is also part of the NATO Euro-Atlantic
Disaster Response Coordination Centre (EADRCC) which coordinates responses to disasters at
the request of the affected state.

Disease and epidemics
Reporting of outbreaks of diseases and possible epidemics to the World Health Organization
and the European Union should be done in accordance with established practice. The legal
basis of such reporting lies in the European Council decision 21 19/98/EC, Network for epi
demiological surveillance and control of contagious diseases.

Offers and requests for assistance
There are several agreements with most Nordic countries and with the Russian Federation3 con
cerning offers and requests for assistance in search and rescue missions. EADRCC can also
offer assistance. In the case of radiation accidents, Norway can offer and receive assistance
in cooperation with the International Atomic Energy Agency (IAEA) through the 1963 Nordic
Mutual Assistance Agreement in connection with radiation accidents (lAEA-Denmark, Finland,
Norway and Sweden); and the 1986 Convention on Assistance in the Case of a Nuclear
Accident or Radiological Emergency.

Health
Should the need for health care exceed the capacity of national resources, patients are trans
ferred to foreign hospitals following arrangements made directly between hospitals. This
arrangement functioned quite well without any written agreements but was supplemented in
June 2002 by a Nordic agreement concerning health emergency preparedness. When the
agreement comes into force, it will commit Nordic countries to assist each other as far as pos
sible during a disaster situation. This agreement also promotes improved cooperation through
the elimination of legal obstacles, and increased sharing of information regarding relevant
changes in the countries' emergency preparedness.

Telecommunications
Norway, as a member of the International Telecommunications Union, is encouraged to give pri
ority to emergency telecommunications concerning the safety of life. However it has not yet rati
fied the 1998 Tampere Convention on the Provision of Telecommunications Resources for Disaster
Mitigation and Relief Operations. And indeed that convention has not yet come into force.
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Internal disaster response mechanisms
The study by the Norwegian Red Cross concluded that the various agreements and regulations
in place mean that there are few legal hindrances for international disaster response, in
particular with Nordic countries and the EEA. However, there does appear to be a lack of
general internal planning in cases of major national disasters and no central governmental
body is responsible for disaster issues. The guiding principle for disaster response law in
Norway is sector responsibility, meaning each ministry is responsible for disaster response
legislation in their sector. This is perhaps the result of a history which has been comparatively
free from disaster events.
Recent international events have raised the debate on disaster response in Norway. This has
provided the opportunity for a renewed focus on the organization of responsibilities, on
questions of capacity to deal with disasters and the need for specific agreements with
neighbouring countries regarding requests and offers for assistance.

1. Avtale mellom Norge, Danmark, Finland, Island og Sverige om gjensidig bistand i tollsaker. (entered into force 26
Augustl 982).

2. Avtale vedrorende samarbeid om redningstjenesten i grenseomradene mellom Norge og Finland, 16 January 1986.
(Agreement between Norway and Finland regarding rescue services in border areas).
Overenskomst mellom Norge og Sverige om forbedring av redningstjeneste i grensetrakter, 19 March 1974. (Agreement
between Norway and Sweden regarding improvements of the rescue services in border areas)
Convention on Search and Rescue for the International Civil Aviation Organization of 7 December 1944, Annex 12;
International Convention of Maritime Search and Rescue, signed on 27 April 1979 (entered into force 22 June 1985),
Chapter 3 on Cooperation between states. ("SAR Convention"); Avtale mellom Norge og Sverige for a forbedre flysikkerheten i forbindelse med flyging med militaere luftfartoyer. 31 January 1990. Agreement between Norway and Sweden
regarding improvement of air-traffic safety.

3. Avtale mellom Norge og Russland om tidlig varsling av atomulykker og om utveksling av informasjon om atomanlegg.
(entered into force 06 August 1995) (Agreement between Norway and Russia regarding early warning and exchange of
information related to nuclear accidents and atomic plants);
Avtale mellom Norge og Russland om samarbeid i grensesporsmal av 12.1 1.2002. (Agreement between Norway and
Russia regarding cooperation in border related matters) (not yet into force).
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Part three________

International
disaster
response law

Chapter 7
International Disaster
Response Law Project field
studies in south Asia,
southern Africa and
Central America
Introduction
This report contains a summary and preliminary analysis of the findings of a series of field
studies commissioned by the International Federation of Red Cross and Red Crescent Societies
as part of the International Disaster Response Law (IDRL) Project. The field studies were j
carried out by Dr Piero Calvi-Parisetti of GIGnos Consulting, from October to November,
2002. The report, including a section on methodology and accompanying annexes is available
at <www.ifrc.org/disasters/what/idrl>.

The studies covered 13 countries1 through the examination of evaluations of previous
operations, interviews with disaster management personnel from headquarters and workshops, j
and interviews conducted with key actors in the field. Findings and feedback from these |
studies were provided to the International Federation and used as the basis for this report, in
addition to some supplementary consultations and research.
The field studies aimed to provide an overview of some of the major difficulties experienced
by humanitarian workers, and the impact of the presence or absence of applicable law and non- j
legal guidelines in relation to these areas.

There were three main objectives of the field studies:
■ Identify the key problem areas experienced by humanitarian workers and other parties in \
the conduct of international disaster response activities.
■ Determine which legal and non-legal instruments are understood and applied during I
disaster response operations.
■ Determine the impact of the various instruments on disaster response operations.

Findings
The following findings reflect the key legal and operational issues identified by the interviewees |
during the field studies, predominantly from the Red Cross and Red Crescent perspective.
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Whilst they do not reflect the full scope of the challenges in this area, nor cover all viewpoints,
these findings highlight areas of particular importance for humanitarian workers and host
governments during disaster response operations and raise some important observations about
the national and international legal framework.

Access to disaster-affected populations
The ability of international actors to access the territory of the disaster-affected country and
the disaster-affected populations themselves is central to the provision of international
humanitarian assistance. For the purposes of these studies, two key areas were addressed:
government requests for international assistance, which provides the legal basis for the entry of
most international actors; and the various ways in which responding international actors gain
access. The experiences of the International Federation secretariat and National Red Cross and
Red Crescent Societies were used as examples.

Government requests for international assistance
Most governments of the countries examined had declared a state of national emergency and had
made formal requests for international assistance. These requests then formed the basis for the
launch of international appeals by international humanitarian organizations and other states.

In some instances, mechanisms for international assistance were incorporated into various
national laws, for example in civil protection acts. In other cases there were no specific
mechanisms in relation to international disaster response.
In several cases, the requests for international assistance that had been made by governments
were deemed to be unnecessary, according to some interviewees, and were motivated by the
government’s desire to benefit from the increased economic activity and additional resources
which would flow into the country. Some humanitarian organizations were also felt to be
complicit in this at times, deliberately exaggerating the scale and impact of the disaster to
attract funding and resources for their own activities.

In contrast however, the governments of three of the 13 countries studied had not made a
formal request for international assistance, even though assistance was considered necessary by
some humanitarian workers. There were different reasons given for this.
In one country, the complex, bureaucratic and politically charged process of declaring a state
of calamity, coupled with outdated national legislation on foreign contributions, made it
difficult to launch an official request for international assistance. These challenges were
partially overcome by a government announcement that it would accept “spontaneous gestures
of solidarity” from the international community, which became the basis for extensive financial
and operational international assistance for the disaster.

In the other two countries, the reasons behind the reluctance to formally request international
: assistance were less clear. In one instance, the government had requested assistance three times
in as many years and did not wish to make yet another request to the international community.
Other explanations given include the preservation of national pride, a perceived ability to be
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able to deal with disasters internally, mistrust of the motivations behind the provision of
international assistance and concerns that international actors would usurp the primary role of I
the government in responding to the disaster.
Role of the National Society of the disaster-affected state
The unique structure and legal status of the International Red Cross and Red Crescent
Movement distinguishes it from many other international organizations and non
governmental organizations (NGOs). In the context of major disasters outside of conflict
situations, it is the National Society, often with the assistance and coordination of the
International Federation secretariat that is among the first to respond.

The International Committee of the Red Cross (ICRC) predominantly responds to conflict
situations. However, there is often mutual assistance and coordination between all components
of the Movement, which has been formalized in the Seville Agreement.2
In many of the countries examined, the National Society of the disaster-affected country is
included in some way in national disaster plans or legislation as a responding agency. These
plans or legislation detail the organizations and government agencies responsible for the
various activities associated with responding to declared national disasters. In most instances,
the National Society is given a specific function to perform, which in some cases extends to a
very broad role encompassing health, rescue, food and non-food relief and shelter.

In situations where the scale of the disaster is greater than the capacity of the National Society,
a request for assistance may be made to other National Societies or to the International
Federation secretariat. This is often the mechanism that triggers international assistance by
other components of the Movement. However this aspect is not necessarily expressly included
in the relevant government legislation, but may be subject to other agreements with the host
government as described below.

Assistance of the International Federation secretariat
In times of disaster, the primary role of the International Federation secretariat is to provide
assistance to National Societies through the coordination of international appeals and other
assistance from National Societies. In some instances the secretariat will also play an advisory
role or provide operational assistance to National Societies through the secondment of
personnel to carry out disaster response activities. The International Federation’s contribution
requires that it act in each country through or in agreement with its member National Society.
In most instances examined in this study, the host National Society had made a direct request
for the assistance of the International Federation for a specific disaster operation, which was
facilitated through the International Federation delegations located in each country and the
headquarters in Geneva. Whilst most of these requests were made spontaneously by the host
National Society, there were some instances where requests were made at the suggestion of the
International Federation secretariat.

115

116

International Federation of Red Cross and Red Crescent Societies

One National Society had been prevented from requesting the assistance of the International
Federation by the host government, which did not wish to receive any assistance, either directly
or indirectly, from the international community.

Assistance of other National Societies
In some countries, a number of assisting National Societies had also established delegations
operating in the disaster-affected country, in a similar way to the International Federation.
Unlike the International Federation these National Societies are not recognized as international
organizations. Some had taken the steps necessary to be recognized as NGOs, whilst others had
no legal status at all.

In one instance, however, an assisting National Society did have its own agreement with the
host government and were for a time actually included as an official partner in the national
disaster response plans of that country, in addition to the host National Society.

Facilitation of international
humanitarian assistance
In addition to access to disaster-affected populations, international actors require additional
assistance from governments to ensure that access can occur quickly and efficiently. The key
challenges identified by the field studies are examined below.
Status, privileges and immunities of personnel
Many of the humanitarian workers interviewed regarded the privileges and immunities of
humanitarian personnel as important for the provision of effective humanitarian assistance. In
particular, delegates of the International Federation placed a great deal of importance on legal
status agreements.

As stated in the previous section, the International Federation acts in each country through or
in agreement with its member National Society. The legal status agreements neither replace nor
affect this fundamental rule. Their purpose is to define the legal status of personnel and assets
for those times when the International Federation decides to operate in a country in
accordance with its own internal rules and policies.
Based on its unique membership and mandate, the International Federation has been able to
conclude legal status agreements that establish its status as an international organization in the
host country. They are based on the provisions contained in the 1947 Convention on Privileges
and Immunities of the Specialized Agencies.3

This gives the International Federation and its staff the ability to legally operate in counties. It
covers areas such as financial privileges; communications; freedom of movement; ability to
conduct operations; tax exemptions; import and export of goods; protection of office premises,
vehicles and goods; and immunity from jurisdiction. In addition, these agreements generally
protect delegates from prosecution, arrest and detention under local laws for acts or words
spoken within the context of their official duties.
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Such agreements had been concluded in nearly all of the countries studied and provided the
legal basis for the establishment of delegations, the hiring of local staff, opening a bank account
and other important aspects. Interestingly, some interviewees could give very few examples
where the privileges and immunities accorded under the status agreements had been used to
resolve a specific problem in the field. This is partly the preventive effect of defining the legal
status of the International Federation on the basis of the status of intergovernmental
organizations. Equally, the few situations of potential prosecution or arrest were said to have I
been resolved or prevented as a result of individual contact and negotiations with authorities.

As indicated in some of the examples below, the legal status agreements do make a significant
impact on activities such as the import of goods and tax exemptions, but are not necessarily
viewed this way by field personnel.
Visas for international humanitarian personnel
An important aspect of the provision of international humanitarian assistance is the ability for
international personnel to be granted entry into the disaster-affected territory. In most
countries studied, this involved the granting of visas by government authorities either prior to
or at the point of arrival.
In many instances, visas were granted immediately upon request by the relevant authorities. In
at least one instance the visa requirements for representatives of the International Federation
were waived at the point of entry in response to the urgency of the situation, on the proviso
that all personnel would be properly authorized at a later date. Other flexible arrangements
were also implemented by some governments, either involuntarily as a result of a lack of
resources to accommodate the large influx of international assistance, or as a positive measure
for expediting international assistance.

However, such experiences were not enjoyed by all. Some international personnel were
excluded from the special waivers on the basis of their nationality, irrespective of the
organization for which they worked. Such personnel were frequently the nationals of countries
within the same region as the disaster-affected country and their exclusion or admittance
seemed to be based upon the political relationships between the respective countries or
depended on the outcomes of protracted negotiations between organizations, embassies and
customs authorities.
In a number of cases, the type of visa issued did not provide any special status for international
personnel. In some cases, international disaster response personnel were admitted on tourist
visas or were provided with work visas which expired after a short period of time, requiring the
worker to frequently leave the country and re-enter, causing great disruption to operational
activities.
Import of relief goods and equipment
The import of relief goods and equipment was an issue of great concern to the various
international actors. In most countries, the imposition of heavy taxes or cumbersome
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bureaucratic procedures on the import of goods necessary for relief efforts presented a source
of constant frustration for international assistance.
In relation to items required for humanitarian assistance activities, frustrations were minimized
to some extent for the International Federation by the existence of legal status agreements that
provided for the tax-free import of relief goods and equipment. However for others, such
arrangements frequently depended upon the success of ad hoc negotiations and the
establishment of positive personal relationships with government officials.
Similarly, the ability to expedite the clearance of relief goods and equipment was often
' dependent on ad hoc arrangements agreed at the local level between government officials and
humanitarian personnel. This situation prevailed despite awareness by some personnel of the
recommendation on the tax-free and expeditious import of relief supplies, reached by member
states of the World Customs Organization.4

In several countries, it was claimed that import restrictions for relief goods, in particular for
certain foods, were tightened for public health and safety reasons. However, some international
workers felt that their implementation had been politically motivated. Unfortunately, these
restrictions coincided with the commencement of large relief operations and created
considerable costs and delays of up to three months with the implementation of a new
inspection system requiring humanitarian organizations to cover the costs of inspections by
several different government ministries for all food consignments.
There were some positive experiences where governments temporarily waived import taxes and
significantly hastened the processing of paperwork and other administrative processes relating
to relief goods and equipment. In some cases, regional agreements were put in place to
facilitate the import of certain goods between nearby countries. A manual was also compiled
explaining procedures and guidelines for implementing the agreements for use by the
respective ministries of foreign affairs. These made a very positive impact on humanitarian
assistance and effectively resolved the operational challenges by enabling fast and efficient
importation of relief goods within the region.

Use of government resources and facilities
In general, the experiences of humanitarian personnel in relation to the use of government
facilities were favourable, although the level of support varied dramatically depending on the
resources and capacity of the government involved. Such support included:
| ■ use of military airports;
■ allocation of sites for base operations;
■ accommodation for international delegates;
■ allocation and free use of warehouses;
i ■ use of hospital facilities;
■ helicopter access;
■ discounted or free fuel, water and electricity;
■ free secondment of personnel to National Societies; and
■ use of military resources including logistics, transport and rescue services.
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In some countries, little or no additional support was provided by the government, or was I
made available only for a charge, sometimes at over-inflated prices.
Telecommunications
The import of telecommunications equipment and access to networks and bandwidth were :
mentioned as particular areas of concern for telecommunications specialists at headquarters
level. Whilst recognizing that the import of telecommunications equipment is a sensitive issue
for states because of its strategic value and possible impact on national security, the number of
administrative hurdles and delays can be so extreme as to prevent effective telecommunications !
from being established until the disaster is over.

Awareness exists of international initiatives to regulate and improve the situation relating to the
use of emergency telecommunications in times of disaster, in particular through the
development of the 1998 Tampere Convention on the Provision of Telecommunications
Resources for Disaster Mitigation and Relief Operations5 (see Box 2.1). Yet it was felt by many
that overcoming these barriers depended largely on personal rapport with authorities, and even
then often required long and protracted negotiations.

In one case, permission to install radio equipment in vehicles was granted by local authorities
but was not communicated to other relevant government departments, resulting in the
temporary military arrest of the delegates. The case was eventually resolved through
negotiation.

Coordination of international
humanitarian assistance
The overwhelming source of challenges to the fast and effective provision of humanitarian
assistance related to the difficulties in achieving a coordinated response between the various
local and international actors. These challenges were mentioned by nearly all interviewees and
were also reflected in the majority of the written evaluations and literature consulted.

Government
In all situations, it was recognized that the national government of the disaster-affected :
country was, or should have been, the primary body coordinating the response efforts of all
parties. However the practical realities of this resulted in significant frustrations both on the
part of international humanitarian workers and government officials, for a number of reasons.

In some instances, international workers felt that government authorities were not
appropriately resourced or did not possess the necessary knowledge or skills to carry out the
tasks required of them. Particularly in large-scale disasters that involved a sudden and massive
influx of international assistance, many government agencies were overwhelmed and unable to
meet the demands and time pressures exerted on them. This resulted in extensive delays in
various administrative processes and sometimes resulted in international organizations feeling
forced to deliberately circumvent these processes altogether to ensure that humanitarian
activities were not adversely affected.
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In addition it was felt that some local authorities had limited knowledge and experience of the
international response system and lacked an understanding of the different mandates and
operating procedures of the various international agencies involved. This was seen to reduce
their ability to be effective coordinators and created further tensions and misunderstandings.
Conversely, some government officials criticized some international actors for not respecting
the overall coordination role of the government and not recognizing the importance of
complying with government administrative procedures. It was felt that the mandates and
activities of international organizations were frequently changing and that unrealistic
expectations and unreasonable demands were placed on government agencies, particularly on
local officials who did not have the authority to override existing bureaucratic processes. Some
of these concerns were also reflected in several self-evaluations conducted by international
organizations themselves.

Nevertheless, there were some positive examples where governments were able to maintain
effective control and coordination of humanitarian assistance, particularly in instances where
there were disaster response plans or individual memorandums of understanding in place,
detailing the respective roles of the different agencies involved.
Such instruments were particularly important in determining the relationship and division of
responsibilities between the government and the National Society. They were generally viewed
as a useful tool in achieving effective coordination provided that the provisions were clear,
detailed and well understood and applied.

In some instances, ad hoc arrangements were put in place during the course of disaster
response operations where the government’s coordination role was delegated in whole or in
part to the host National Society or a local NGO. In other instances, a new management body
was established specifically for coordinating response in certain areas, comprising
representatives from government and various local and/or international organizations. These
were generally viewed as positive measures which enabled more effective coordination.
However, concerns were raised when the responsibility for coordination was changed too

International Federation secretariat and National Societies
Many of the challenges of coordinating international humanitarian assistance on a government
level were also mirrored in the relationships between the various National Societies and the
International Federation secretariat.

However, there were many positive experiences of cooperation between the various
components, particularly where the International Federation secretariat was able to provide a
much-needed advisory role for the National Society without taking over operational activities
or dominating the public profile. Some International Federation personnel also felt that their
operations were significantly enhanced by close cooperation with the host National Society,
finding that they encountered less administrative barriers and delays when their activities were
conducted under host National Society auspices.
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United Nations agencies and NGOs
The involvement of the United Nations (UN) and its specialized agencies were not examined |
in great detail. However, the roles of the UN Development Programme (UNDP) and the UN
Office for the Coordination of Humanitarian Affairs (OCHA) in coordinating the activities of j
international organizations were viewed favourably. In particular, reference was made to the I
positive influence of these agencies in providing an interface between the international actors
and the government, particularly with administrations in the capital city. However, it was also
noted that improved coordination and communication was needed between the international
and local actors.
At a headquarters level it was felt that coordination between the larger humanitarian !
organizations, NGOs and UN agencies was steadily improving at the international level.
However, there were still major challenges with the coordination and involvement of '
numerous smaller NGOs which emerged on an ad hoc basis in response to specific disasters
and operated completely independently of the major disaster response players.

Quality and accountability of international humanitarian
assistance
In nearly all cases, comments on the quality and accountability of international humanitarian j
assistance involved reference to the Sphere Project Humanitarian Charter and Minimum
Standards in Disaster Response developed in 2000 (see Box 1.2), and the Code of Conduct for
the International Red Cross and Red Crescent Movement and NGOs in Disaster Relief’ (see
Box 1.1). Generally, these instruments enjoyed wide recognition and were well regarded by I
humanitarian personnel as a way of improving standards of assistance to disaster affected |
populations.
However, in some cases they were not always well understood or effectively applied and there
was little or no evidence of any organizational compliance or documentation on these
standards. There was also some disagreement about the usefulness of some of the specific
indicators and concerns about their compatibility in particular country settings, where the
general living standards of the population were significantly higher or lower than the Sphere
standards.

j
|
j
j
I

Nevertheless, there were instances reported where these instruments were used in the design, ■
implementation and evaluation of disaster response activities, as well as their inclusion in
dissemination and training exercises. Furthermore, the public demonstration of commitment I
to quality and accountability, particularly through reference to the Sphere Project and the I
Code of Conduct, was also considered an important strategy for raising the profile of the
organization, attracting donor support and finding favour with host governments.

In terms of specific quality control issues relating to disaster response operations, several
examples of poor practice were mentioned:
■ import and distribution of too many relief goods;
■ employment of expatriate staff where local skills could have been optimized;
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■ high turnover of expatriate staff during operations resulting in loss of organizational
knowledge;
I ■ manipulation in the targeting of relief programmes and distribution of relief to certain
groups by governments, funding bodies and other interest groups; and
! ■ lack of appropriate links between relief and development activities, including prolonged and

unnecessary distribution of relief goods.

Conclusions
From these studies, it is possible to draw a number of useful conclusions about the relationship
between the legal framework and disaster response activities based on the experiences of
personnel in the field. In addition, these studies enable some preliminary conclusions to be
drawn which are relevant to the IDRL Project as a whole and provide some guidance as to
future initiatives that could be taken to make improvements. These are presented below.

Key challenges in the delivery of international
disaster response operations
The studies indicate that the key challenges relating to the provision of international
humanitarian assistance in times of natural and technological disaster relate to several key
areas: the ability to access disaster-affected populations; the facilitation of humanitarian
activities; the coordination of the various international and national personnel; and the quality
and accountability standards of assistance.

Central to the issue of access was the inconsistency in the ways in which different organizations
could legitimately obtain access to a disaster-affected state. In some instances these challenges
were caused by complex political factors which unnecessarily encouraged or prevented requests
for international assistance by disaster-affected states. In other instances, the challenges related
more to the technicalities inherent in the legal and policy frameworks of the various
governments and agencies involved.

Many of the challenges in the facilitation of humanitarian assistance stemmed from the
implementation of bureaucratic procedures relating particularly to the granting of visas, the
import and movement of relief goods, and use of telecommunications equipment and
networks. For the most part, the challenges were caused by the inflexibility or complexity of
the systems themselves, rather than deliberate obstruction by authorities, however the latter
was referred to in some instances.

The issue of coordination, particularly as it related to the central role of the host government,
seemed to pose the greatest challenge to the efficiency of humanitarian efforts. On the one
hand, there were frustrations about the inadequacy of the host governments coordination
ability and a lack of understanding of the international disaster response system by government
officials. On the other hand, some host governments expressed concerns about the lack of
respect and cooperation received from the responding international actors and consequently
felt their central role had been usurped. Similar challenges were identified between the various
humanitarian organizations at both the national and international level.
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Finally, the issues of quality and accountability raised some concerns about the difference
between acknowledging appropriate standards during appeal writing and training activities,
and implementing them in the course of actual operations. A few examples of areas where :
quality was felt to be inadequate were also provided.

Relationship between national and international law and
the facilitation of international humanitarian assistance
Nearly all of those interviewed saw a strong link between many of the challenges faced in the .
field and the existence and quality of national laws. In instances where specific laws relating to
disaster response were in place, there was a tangible difference in the efficiency and quality of
international assistance. However, in many circumstances, these disaster laws were limited to
encompassing only the national response system and excluded provisions for the entry and
facilitation of international actors.
Frequently, national laws and administrative procedures were not specifically designed to
accommodate situations of disaster. Such laws were considered by many to be inadequate for
addressing the unique circumstances of international disaster response — they were overly °
bureaucratic and inflexible, resulting in considerable delays for disaster response activities or i
encouraging international actors to spend time negotiating waivers or ignoring them
altogether.
Legal status agreements were considered relevant to personnel from the International
Federation, who generally saw them as a means to obtain special status and privileges to
facilitate the conduct of their activities, particularly with respect to the import of relief goods.
Very few regional instruments were referred to during the course of the studies. However, in
one region, agreements between neighbouring countries made a significant and positive impact
on the import of relief goods from those countries, particularly when they were supplemented
with operational manuals.
The link between international humanitarian assistance and international laws was not
immediately apparent to many of those interviewed for these studies. Several international
agreements were referred to, including the Tampere Convention and the World Customs
Organization recommendation on the import of goods. However their influence on the
facilitation of disaster response operations was felt to be negligible because they were not being
effectively implemented.
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Preliminary conclusions from
the field studies relevant to the IDRL Project
The field studies proved to be a useful way to gain a perspective from the field of the challenges
involved in providing international humanitarian assistance from the point of view of the
various international and national actors. They also demonstrate that there are still many
operational barriers to contend with, which hinder the effectiveness of disaster response
operations.

The studies show that, in many cases, it is national laws and regulations which have the most
direct impact on the speed and efficiency of disaster response operations. Where these laws are
designed specifically for disaster and emergency situations, they can make a valuable
i contribution to the overall coordination and effectiveness of international humanitarian
assistance for both the host government and those delivering international assistance.
However, the overwhelming experience of humanitarian workers is that national laws do not
adequately respond to the increased demands and time pressure that characterizes many
disaster response operations, which ultimately reduces the effectiveness of international
assistance and encourages poor practices and even avoidance of authorities by humanitarian
workers. As a result, there may be a need to develop models which could be incorporated into
existing laws and regulations by all countries. Such models could be particularly helpful for
cases where immediate international assistance is needed by the stricken country and would
expedite the delivery of assistance.

On the international level, the existence and relevance of law and other regulatory instruments
is not well understood, particularly in the field at operational levels. Despite the existence of
many different international laws, principles, resolutions, guidelines and other instruments
that have been gathered during the course of the IDRL Project, they are not widely recognized
or applied in practice. There could therefore be a need for better dissemination programmes
and perhaps a handbook which explains the existing laws, rules and guidelines in language
which can be easily used in disaster situations.
There is also very little evidence of a close relationship between existing international and
national laws and regulations. This could reflect a need for assistance and information sharing
for governments that wish to harmonize their national laws, as well as bilateral or regional
i agreements, to better reflect the international framework.

Finally, in spite of considerable improvement, there is a need for better inter-agency
coordination, involving UN agencies and others, including leading NGOs, involved in the
provision of disaster management and relief. This suggests a need for the systematic discussion
of these issues in a forum which involves governments, international organizations, the
International Red Cross Red Crescent Movement, NGOs (international and national) and
other key players.
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1. Costa Rica, El Salvador, Guatemala, India, Lesotho, Malawi, Mexico, Nicaragua, Panama, Suriname, Swaziland,
Zambia and Zimbabwe.

2. Agreement on the Organization of the International Activities of the Components of the International Red Cross and Red
Crescent Movement adopted by consensus in Resolution 6 of the Council of Delegates of the International Red Cross and
Red Crescent Movement in Seville, Spain, on 26 November 1997, ("Seville Agreement").

3. Convention on the Privileges and Immunities of the United Nations and of its Specialized Agencies, 21 November 1947,
33 UNTS 261 (entered into force 1948).

4.

Recommendation of the customs co-operation council to expedite the forwarding of relief consignments in the event of dis
asters, World Customs Organization Doc T2-423 (8 June 1970).

5. Tampere Convention on the Provision of Telecommunications Resources for Disaster Mitigation and Relief Operations,
opened for signature 1 8 June 1998 (not yet entered into force).

6. Code of Conduct for the International Red Cross and Red Crescent Movement and Non-Governmental Organizations in
Disaster Relief (1994), prepared jointly by the International Federation of Red Cross and Red Crescent Societies and the
International Committee of the Red Cross, sponsored by Caritas Internationalis*, Catholic Relief Services*, International
Federation of Red Cross and Red Crescent Societies*, International Save the Children Alliance*, Lutheran World
Federation*, Oxfam*, The World Council of Churches*, The International Committee of the Red Cross (*Members of the
Steering Committee for Humanitarian Response).
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Box 7.1

Cutting through the bureaucratic jungle
In disaster response operations and during the subsequent rehabilitation phase, organizations
are sometimes faced with obstacles linked to bureaucracy which can delay or prevent effective
operation. The following are frequently cited examples from the field.

Getting approval for humanitarian project plans
Commonly, in post disaster situations, a local or international organization will identify an out
standing need in the community and will draw up a project plan designed to mitigate the prob
lem, complete with a proposal for funding. However, in some countries such a plan requires
approval from relevant local authorities before the plan may be implemented - a process which
can be cumbersome, lengthy and occasionally impenetrable. In some cases, projects have
been abandoned altogether and the funding returned to donors because the necessary permis
sion could not be obtained within the required timeframes. A frustrating but common experi
ence is the circular response from two or more authorities that the proposal must first be
approved and certified by the other office before it can be considered.

Differences in priorities between levels of government
In some cases, a humanitarian need has been identified and the central government of a coun
try has requested that a project addressing this need be established. In cooperation with a
national aid organization, a project is planned and funding secured. The project implementers
then attempt to liaise with the local or regional authorities but for unknown reasons approvals
are not given, resulting in the cancellation of the project. A difference between the politics or
priorities of different levels of government seems to be the most common explanation for this
type of obstacle.

Differences in priorities between local authorities and aid organizations
In some instances, organizations have made needs-based assessments within a particular com
munity, identifying for example, that after a disaster the poorer parts of the population are in
urgent need of medical attention. A project targeting the identified needs will then be proposed
to the local authorities. However, such needs are sometimes not seen as a priority by those
authorities, who would refuse approval for the project and encourage organizations to under
take other projects, such as the building of infrastructure, for the benefit of the more affluent
sectors of the community. The result is that the organization is effectively denied access to the
identified target population. This juxtaposition of economic or social priorities against a needsbased humanitarian agenda is a common cause of friction.

The information in this box is based on a study carried out by the Norwegian Red Cross in 2003 in Sri Lanka, Norway
and Viet Nam. It involved interviews with many senior personnel from different organizations and agencies.
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Box 7.2

Telecommunications in Viet Nam:
lack of laws not the only problem
The 1998 Tampere Convention on the Provision of Telecommunications Resources for Disaster
Mitigation and Relief Operations seeks to facilitate disaster response by removing many of the
practical and legal obstacles to the provision of emergency telecommunications (see Box 2.1).
However, in Viet Nam it is not only legal requirements that pose a challenge to the facilitation
of relief operations.
In 1999, following a major flood in the country, a donor organization proposed to have a VHF
radio system installed in the disaster area. The importation of this equipment into the country
proved to be a lengthy process, requiring a number of time consuming customs procedures.
Eventually, the equipment was successfully imported and installed, but ironically, never used.

Had a proper assessment of the telecommunications facilities in Viet Nam been properly under
taken it would have revealed several important factors:
The operation a VHF system requires the rental of a frequency, which was a very expen
■
■

sive process.
There was no local interest or capacity to cover the costs associated with VHF systems.
All the major cities in which the organization was operating had a functional and exten
sive mobile phone network which made the VHF redundant.

The information in this box is based on a study carried out by the Norwegian Red Cross in 2003 in Sri Lanka, Norway
and Viet Nam. It involved interviews with many senior personnel from different organizations and agencies.
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Chapter 8
The laws and principles
governing preparedness,
relief and rehabilitation
operations: the unique
case of the International
Federation of Red Cross
and Red Crescent Societies
Elise Baudot-Queguiner

Introduction
For the International Federation of Red Cross and Red Crescent Societies, ensuring both short
and long-term access to the territories of each of its National Societies and an operational space
in which it can function in accordance with the Fundamental Principles of the International
Red Cross and Red Crescent Movement is critical to the successful fulfilment of its
, constitutional functions.1

! As expressed in the International Disaster Response Laws (IDRL) Project Report 2002-2003,
presented by the International Federation to the 28th International Conference of the Red
i Cross and Red Crescent, one of the focuses of the project is the identification of laws and
principles applicable to the access and facilitation of international disaster response activities.2
This paper presents the specific legal regime applicable to the International Federation in terms
of access and facilitation.
Access refers to an organizations legal ability to enter and act in an affected country, including
; through assuring visas for personnel, importation and exportation of goods and equipment,
j renting premises, hiring staff, securing vehicles and communications lines, procuring needed
relief items, and contracting service providers. Facilitation is the extent to which the host
government ensures that the organization is able to carry out its mandate effectively and
efficiently, in accordance with its governing principles and rules, free from unreasonable
interference.
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Since the applicable laws, in regards to both access and facilitation depends on the legal nature
of the entity being governed, the first part of this chapter considers the legal personality of the |
International Federation and its applicable legal regime, concluding that the International
Federation has a sui generis legal personality.
The chapter then discusses how the International Federation has been able to achieve the I
explicit recognition of its international legal personality and application of a regime of
privileges and immunities for its international disaster relief operations through the conclusion
of status agreements. Finally, the chapter summarizes a few of the coping methods used when
a status agreement has not yet been concluded.

The legal personality of the International Federation
The manner in which a humanitarian agency gains access to an affected territory and the rights ;
it enjoys therein depends on the legal box in which it is placed. Apart from states and
individuals, international humanitarian actors are polarized into two categories, international
governmental organizations (IGOs) otherwise know as international organizations and !
international non-governmental organizations (NGOs).
The defining characteristic between the two is the extent of state involvement. To be
considered an IGO, an agency must normally have met the following three criteria:
■ be created by a collective of states through an international agreement;
■ have a membership consisting entirely or principally of states; and
■ be endowed with an independent personality and function.3

NGOs, on the other hand, are generally defined as non-governmental associations created by
private persons under national law.
The essential consequence of this dichotomy is that IGOs, due to their unique nature, have j
been recognized as possessing international legal personality or being capable of holding rights
and obligations under international law.4 As a corollary to international recognition, IGOs also
benefit from a generally undisputed worldwide national personality - the ability to contract,
possess moveable and immoveable property, and bring suits within a national legal system.

Furthermore, in order to ensure that the mandate of the IGO, as agreed and governed by the
collective, is not jeopardized by the acts of any one state, IGOs benefit from a regime of
privileges and immunities.5 Grounded in the functions of the organization, these privileges and
immunities include immunity from jurisdiction, inviolability, fiscal and customs exemptions,
and freedoms in regards to communications and exchange facilities.6
The legal basis for this regime of privileges and immunities is often set out in the constituent
documents of the organizations. Elaboration was provided in the 1947 Conventions on the
Privileges and Immunities of the United Nations and of its Specialized Agencies, widely
considered today as customary international law.
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NGOs, on the other hand, have to date not been recognized as possessing an international
legal personality in the same way as IGOs.8 These entities, organized under national legal
systems, derive their rights in regards to access to affected populations and facilitation of
their activities primarily from the national legal systems of the host states in which they
operate.
Apart from being obliged to register with the government or to form a national subsidiary
in the host state, often a complex and lengthy process,’ the agency remains subject to the
vagaries of the national legal systems, including taxation regimes, import/export restrictions,
immigration restrictions, and labour laws. These sometimes jeopardize the operations of the
organization by placing exorbitant taxes or custom duties on its property or assets, restricting
the importation of goods, or blocking visa applications. Given such threats to their
operations, certain NGOs have sought to conclude private arrangements with host
governments assuring the organization’s ability to carry out its tasks in the country and
according it a minimal level of operational facilities, including fiscal and custom
exemptions.10

Applying these legal definitions, the International Federation cannot be considered either an
NGO or an IGO. Unlike IGOs, the International Federation was not founded by states
through an international agreement, but as a private Swiss association upon the instigation
of five National Red Cross Societies." Furthermore, the International Federation is by
definition not governmental.
As defined in the Statutes of the International Red Cross and Red Crescent Movement, the
International Federation is an “independent humanitarian organization which is not
governmental, political, racial or sectarian in character”.12 The statutory principles of the
Movement of which the International Federation is a component13, requires autonomy from
government in order that relief may be brought to the suffering “solely guided by need”
disregarding nationality, race, religion, class or political opinion; and that “the confidence of
all” is attained through strict impartiality, refusing to take sides in hostilities or engaging in
political, racial, religious or ideological controversies.14
Finally, the membership of the International Federation is not governmental. The 179
National Red Cross and Red Crescent Societies which form the membership of the
organization are constituted as voluntary aid societies under the national laws of their home
states and do not represent their governments.

Neither, however, is it fitting to consider the International Federation an NGO. The
National Societies, though not representing their governments, are “auxiliaries of the public
authorities in the humanitarian field” and as such are considered quasi-public entities.15 The
mandate, functions, and statutory rules of the International Federation, though necessitating
an independence from the public authorities to ensure neutrality and impartiality, are
themselves embedded in international legal instruments and were adopted by the
International Conference of the Red Cross and Red Crescent which includes all States
! Parties to the Geneva Conventions.
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On the basis of this unique membership, the specificity of the Movement founded under
international law, the fundamental principles of the Movement and its international mandate,
the International Federation is considered to have a sui generis legal identity that by analogy
to IGOs has led numerous states and intergovernmental entities to recognize the international
legal personality of the organization.16 Furthermore, it has been acknowledged by these states
that the successful undertaking of the International Federation’s mandate in accordance with
the Movement’s governing principles requires a regime of privileges and immunities similar
to those enjoyed by IGOs.
In 1996, the International Federation concluded a headquarters agreement with the Swiss
authorities similar to those granted to the intergovernmental organizations headquartered in I
Geneva. In this international legal instrument, the Swiss government explicitly recognizes the
international legal personality of the International Federation and grants the International
Federation the standard regime of privileges and immunities.17 To date, 58 other countries
have afforded a similar recognition and regime of privileges and immunities to the
International Federation through the conclusion of status agreements. In addition, the
United Nations (UN) General Assembly has granted the International Federation observer
status.18

The conclusion of status agreements
As discussed above, unlike IGOs, the International Federation must assure the recognition of
its legal identity and the applicable regime of privileges and immunities through bilateral
agreements with each country in which it will have operations. This bilateral negotiation
process can be long, arduous and without guarantee of success. However, where a status
agreement has been concluded, the access and facilitation of the International Federation’s
disaster relief operations are generally relatively protected.

Prior to the commencement of a negotiation process, the International Federation must
convince the government, particularly the ministry of foreign affairs, that it has an
international legal personality and has the right to benefit from and the need for a regime of
privileges and immunities similar to those of intergovernmental organizations. In some
countries these requests are quickly accepted. In others, the leap required to assimilate the
International Federation to an IGO, is hindered by political or systemic blockages.
Fear is often expressed that granting the International Federations request would set a
precedent for NGOs to claim similar rights. In some cases, such recognition requires an act of
parliament, either to amend the relevant international organizations act or to include the
International Federation under it. At this stage, it is crucial to have the support of the relevant
National Society which often has close connections to the relevant ministries.
Once a government has accepted to negotiate such an agreement, the model text provided by
the International Federation, based on the 1947 UN conventions and adapted to the
International Federation’s operations and governing principles, is circulated for discussion.
Reaching an agreement on the final text normally takes at least a year if not longer, depending
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on the extent of the changes proposed by the various ministries, the political situation in the
country, and the priority the file is given.
Often the presence of an International Federation representative in the country actively
following and pushing the file is crucial for assuring the continuation of negotiations. Once a
final text is agreed and signed, the agreement may then need to be ratified prior to its entering
into full force (a procedure which again could take months or years). Given the work and time
involved, the International Federation is generally only able to begin such an endeavour when
it has or will establish a permanent presence in the country, and has secured the support of the
National Society.

Status agreements generally secure the following four essential elements:

Recognition of the national and international
personality of the International Federation
The recognition of the national and international personality of the International
Federation is embodied in three standard clauses, which serve as the legal basis for the
agreement. In the first, the government “recognizes the international legal personality” of
the International Federation on the basis of its mandate set out in the statutes of the
Movement.
Secondly, the government recognizes the right of the International Federation to operate in
the country with the “full capacity to contract, to acquire and dispose of immoveable and
moveable property and to institute legal proceedings”. This provides the crucial national
legal personality which permits the International Federation to bring in delegates, hire staff
locally, rent and purchase property, and commence legal actions to defend its rights. Lastly,
the government states that in the country, the International Federation will benefit from the
“immunities, privileges, facilities and exemptions similar to those of intergovernmental
organizations, as laid down in the Agreement”.

I

Recognition of the mandate of the International Federation and
agreement to facilitate these functions
The second fundamental element of status agreements is the recognition by the
government of the International Federation’s ability to carry out its mandate in the country,
in accordance with its constitution and through or in agreement with the National Society.
The government declares that the International Federation shall be free to carry out “such
activities as may be necessary for the exercise of its humanitarian mission” and that “its
office bearers shall be free to make use of...the emblem of the red cross and the red
crescent”.

Furthermore the government agrees to “facilitate, to the maximum extent possible, the
humanitarian activities of the International Federation” and to apply, as far as possible, the
“Measures to Expedite International Relief” adopted by the 23rd International Conference
of the Red Cross and Red Crescent, including the obligation to ease importation
certifications and inspections, waive importation licenses, expedite the importation of
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goods, waive requirements for transit, entry and exit visas for relief personnel, and authorize
national airlines to accord free transportation for relief goods.

Fiscal, import/export and communications privileges
The government’s obligation to facilitate the activities of the International Federation is
given more precise meaning through the various fiscal, administrative and communications
privileges set out in the remainder of the agreement. The organization is given the right to
transfer and hold hard currency free of any financial controls, moratoriums and the like.
The International Federation benefits from exemption from direct taxes, customs, harbour
and landing duties and restrictions and is able to reclaim indirect taxes such as value added
taxes.

Salaries paid to staff are tax free. Personnel are free from immigration restrictions, and can
import their personal belongings duty free. In the area of communications, the
International Federation can make use of the equivalent of diplomatic pouches and assure
its communications remain uncensored. Furthermore the government agrees to facilitate the
acquisition of housing and office space and assure that International Federation vehicles :
benefit from diplomatic licence plates.
Recognition of the immunity and inviolability of the International
Federation, its assets, property and personnel carrying out their official
functions
The International Federation and its personnel are deemed immune and inviolable. As
asserted therein, “the International Federation, its property and assets, including its vehicles,
wherever located and by whomsoever held, shall enjoy immunity from every form of legal
process (including search, requisition, confiscation, expropriation and any other form of
interference, whether by executive, administrative, judicial, or legislative action)” except as
waived by the secretary general. Furthermore, the “premises and archives of the
International Federation, and...all documents belonging to it or held by it shall be inviolable
wherever located”.

Likewise, personnel and officers or office bearers of the International Federation enjoy
“personal inviolability” and “immunity from legal process in respect of all acts performed by
them in their official capacity”. Perhaps, the most crucial and certainly one of the most
controversial of all the privileges, the immunity and inviolability of the organization assures
that the functionality of the organization is not subject to the legal regime of any one state.
Personnel of the organization cannot be arrested, detained or tried for their acts (including I
spoken or printed word) or their omissions while conducting their official functions. The
archives and premises of the International Federation cannot be searched, its assets or i
vehicles expropriated or impounded, nor can the agency be tried under the national legal
system. Immunity does not mean, however, that the organization is exonerated from its
liabilities including contractual or employee claims, or persons tortiously injured. The
organization has a corresponding obligation to the government to make good any valid
claims against it and provide for alternative dispute settlement mechanisms.
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For the most part, the final text as agreed with the government assures the above-mentioned
facilities and protections. However, in the interests of securing at least the basic protections
and legalization of the International Federation’s activities, the organization may be forced
to accept certain compromises. The more difficult provisions to secure are often fiscal
exemptions and immunity from jurisdiction. Some governments are hesitant to provide for
the reimbursement of value added tax, or for constitutional reasons are not able to provide
income tax exemptions or other privileges to local staff. Fiscal and communications
privileges may be made subject to national law, rendering the privilege virtually useless.

Claims regarding rental agreements, traffic accidents and commercial agreements may be
carved out of the immunity from jurisdiction. And the inviolability of the organization or
its personnel may be subjected to requirements to cooperate with local authorities. A few
countries eager to keep tight control over the activities of the organization may even
mandate that the International Federation provide the government annual reports of their
activities, or attempt to limit the number of vehicles or delegates the organization brings
into the country.

Operations in the absence of a status agreement
For various reasons, the International Federation is often forced to operate without a valid
status agreement in place. The process of negotiation or ratification of the agreement may still
be ongoing. An agreement may never have been requested, either because the International
Federation has not had a permanent presence in the country, or its request would not have
been supported by the National Society. Finally, though rare, the government may simply have
refused to grant such an agreement to the International Federation.
During the negotiation of an agreement, the International Federation may be able to operate
on the basis of the implicit recognition of its international legal personality and similarities to
intergovernmental organizations. This situation however is less than ideal. There is a general
lack of clarity as to what the rights and obligations of the International Federation are on the
territory especially in regards to customs duties and fiscal exemptions. This implicit personality
may not be recognized by relevant authorities causing administrative hassles in regards to
securing visas, opening bank accounts and importing goods. The legal ability of the
International Federation to act in-country and the privileges and immunities may not be
upheld in a national court, depriving the International Federation of its immunity and making
it difficult for the International Federation to enforce its rights.
Where the International Federation has not requested an agreement, its request has not yet
been accepted, or the government has refused that the International Federation operate on an
implicit recognition, the International Federation has three options, either register itself as an
NGO, restrict its activities in the country such that they do not necessitate the establishment
of an office, or act through the National Society.
Registration as an NGO is incompatible with the International Federation’s legal identity.
Acceptance of such a status subjects the International Federation to the national legal system,
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making it virtually impossible for the International Federation to apply standardized internal
regulations, policies and administrative procedures in regards to its delegates and operations.
It may jeopardize the International Federations ability to carry out its mandate in accordance ;
with its constitution and the fundamental principles of the Movement.

Once registered as an NGO, unless such registration was done at the request of the ministry
of foreign affairs as a temporary measure pending conclusion of a status agreement, it is more |
difficult to have the government recognize the international legal personality of the
International Federation and its similarities to IGOs.
Legal registration in a country and the acquiring of a national legal personality is generally <
critical when the organization needs to establish a more permanent presence. This would
include when it needs to hire staff, open a bank account, rent premises, register vehicles and
the like.

In situations of disaster relief, in the immediate aftermath, the establishment of a permanent ;
presence is not always necessary. Furthermore governments may facilitate entry of relief agency [
personnel and goods and waive registration requirements during the first three to four weeks
of a crisis to assure that the immediate disaster relief needs can be met. In other cases, the
International Federation is able to limit its activities to an advisory role in the country, !
necessitating only the temporary presence of a delegate for a few months at a time. This person
can be hosted and allowed to work out of the offices of the National Society.
The final option is for the International Federation to operate through the National Society. The :
International Federation establishes a permanent presence in the country, but the delegates of the
International Federation are considered the employees of the National Society. The International
Federation uses the National Society’s vehicles, and the National Society assures that the ;
International Federation has the necessary housing and office space, communications lines and
the like. The difficulty with this arrangement is that it places the full burden and liability of the
International Federation’s operations on the National Society and limits the privileges and
immunities enjoyed by the International Federation in the country.

Conclusion
The International Federation is in a unique situation. It is not governmental but has been
granted recognition as a subject under international law and the regime of privileges and
immunities generally only reserved for intergovernmental organizations. This particular
recognition in the majority of the countries in which the International Federation conducts
disaster preparedness, relief and rehabilitation operations, has provided the agency with a
relatively secure legal environment in regards to access and facilitation.

In the countries where the International Federation has not yet achieved this recognition
through the conclusion of a status agreement, the operational environment is less sound,
forcing the International Federation to adopt coping methods which place at risk its personnel,
assets and ability to operate effectively and efficiently.
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The experience of the International Federation clearly shows that governments are willing to
recognize the international legal personality and apply the regime of privileges and immunities
to organizations which are not governmental. However there must be a clear showing of the
i uniqueness of this organization in relation to NGOs, and some form of government sanction
of their activities and mandate.

It further shows that there are inconveniences to a legal regime which is dependent on bilateral
negotiations. The organization may not benefit from a uniform or complete coverage in the
countries of operation; concluding agreements can be a very long process, without guaranteed
success; and agreements can not be concluded on an emergency basis when needed to facilitate
a disaster relief operation, but must be agreed in advance. Finally, where the International
Federation has not been able to conclude a status agreement its operations are greatly impeded.
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Box 8.1

Improving international disaster response:
the benefits of communication
In the first phase of international disaster response, the sudden influx of many different interna
tional actors into a disaster area poses enormous coordination challenges. The relationships
between aid organizations and host governments vary from country to country depending on
the internal situation, as do the relations between international organizations and local organ
izations and benefactors.

However, experience from the field has shown that putting in place some simple strategies for
facilitating communication between the different actors can greatly enhance coordination, and
ultimately improve the speed and quality of the response for disaster-affected populations.

Regular coordination meetings involving representatives from governments,
local organizations, international organizations and beneficiaries
The simple task of sitting down for a meeting is often difficult to achieve in the middle of an
intensive disaster operation when resources are already at their limit. However, taking the time
to discuss important issues concerning the operation with the other actors involved can prove
beneficial to the overall effectiveness of assistance. Such meetings provide an opportunity to
assess the effectiveness of the operation; enable organizations to identify and address any out
standing needs which are not being met; avoid duplication in the provision of goods and serv
ices; and establish positive working relationships at an individual and organizational level.

Working with the United Nations as a coordinating body for liaising
with government
In many situations, disaster response personnel from different international organizations found
that the various United Nations agencies provided a valuable channel for communication with
government authorities. Whilst maintaining individual identities and mandates, international
organizations have been able to work closely with the United Nations and streamline the link
between operating agencies and authorities, enabling the communication of unified messages
and improving the overall coordination of activities.

Establishing formal agreements between international organizations and
host states
Formal agreements between international organizations and host states are generally seen as
an important asset in facilitating disaster response, particularly when they are in place before
disaster strikes. The legal framework provided by such an agreements can include specific pro
visions regulating the way in which disaster operations will be conducted; the establishment of
channels of communication; and ensure that international personnel are able to enjoy the priv
ileges and immunities necessary for them to conduct effective operations.

The information in this box is based on a study carried out by the Norwegian Red Cross in 2003 in Sri Lanka, Norway
and Viet Nam. It involved interviews with many senior personnel from different organizations and agencies.

Chapter 9
Applying humanitarian
principles in disaster relief:
a case study from Zimbabwe
Chris Mclvor

Introduction
There is often a substantial gap between the endorsement of a legal principle or international !
standard on the one hand, and its implementation in practice, on the other. This is as true for
the key elements of humanitarianism as it is for other areas where human rights are applicable, j
such as the Convention on the Rights of the Child (CRC) or the Convention on the ;
Elimination of All Forms of Discrimination Against Women.1
This paper will present some of the challenges experienced by Save the Children (UK) in
applying and adhering to international laws and standards during relief operations in
Zimbabwe. It will further explore how some of these challenges were dealt with and what
recommendations are offered for the future to improve humanitarian practice in terms of
adherence to these principles.

A recent workshop in Zimbabwe brought together officials from government, donors, local
and international non-governmental organizations (NGOs) and representatives from different
United Nations (UN) departments. The aim was to seek a consensus around key international
standards in emergency relief. However, there was some divergence of views as to their exact
interpretation.
Thus for the purposes of this paper, it is useful to flag in advance a list of the key principles
and their definitions used by the Save the Children programme in Zimbabwe.2 Some of these
were documented in agreements signed between Save the Children (UK) and local authorities
in geographical areas of operation prior to distributing relief assistance. Other principles have
been formed in working standards and good practice guidelines for development programmes
that predate this emergency.

The principle of impartiality stipulated that need would be the sole criterion for targeting
beneficiaries, and that issues such as race, ethnicity, religious or political affiliation would not
be permitted to influence the selection of beneficiaries eligible for assistance.

Related to this, a statement on the proper attribution of aid indicated that communities
would be informed that food was being provided as a charitable donation, independent from
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government. This differed from the principle of impartiality which ensured that aid was not
targeted towards beneficiaries on the basis of an existing political position, whereas proper
attribution sought to ensure that aid was not used to encourage people to adopt a particular
political standpoint. At a time in Zimbabwe when the two main political parties were actively
: trying to win votes in forthcoming elections, the inclusion of this statement was designed to
ensure that no mileage could be made by either party from a humanitarian programme.

The principle of neutrality indicated that aid would be provided by the organization with no
political intent or desire to further any religious or other cause.
The safety of humanitarian personnel was also guaranteed in written agreements, with an
obligation placed on the authorities to ensure that the staff was protected in the discharge of
their duties.
The commitment to local capacity building and respect for culture and custom had several
dimensions. A close working relationship was to be established with local authorities,
traditional leaders and community representatives so that the design and implementation of
the relief programme did not undermine existing structures. At the same time, staff in the relief
operation were to be employed from local communities, where possible. These same
communities were to participate actively in beneficiary selection and subsequent monitoring
of the programme.
The principle of accountability was also designed to ensure that the humanitarian effort
I reflected an attitude of openness and transparency, where beneficiaries were to be informed as
to their exact entitlements. Mechanisms were created to act as a channel for complaint if it was
felt that these had been infringed.

Within the above set of activities, particular emphasis was also placed on the principle of
gender equity. This sought to ensure that community structures were sufficiently
representative of women’s interests so that their needs were not bypassed, either because of bias
on the part of traditional leaders or by our own programme staff.
: Finally, the organization adopted a policy on zero tolerance of child abuse. Contracts were
drawn up with programme staff stipulating that any exploitation of children, due to their
vulnerability in the current crisis, could lead to criminal charges and instant dismissal from the
organization if sufficiently grave. Furthermore, mechanisms were put in place to ensure the
adequate inclusion of children in relief distributions.’ This came at a time in Zimbabwe when
many households headed by children, were invisible to planners, and were often ignored by the
structures set up to represent community interests.
i Each emergency situation provides a very specific and unique context within which good
: practice needs to be negotiated. However, it is the contention of this author that the lessons
; learnt from experience in Zimbabwe can prove instructive in other locations. Whether a
disaster is classified as natural or man-made, simple or complex, the application of
humanitarian principles runs up against a series of cultural, political and economic obstacles.
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It is unfortunate that very little of this practical experience has been documented, analysed or
made available for learning elsewhere. Field based practitioners working for relief organizations
in Zimbabwe, for example, have lamented this absence. While material on the theoretical body
of humanitarian law, codes of conduct and other instruments seems fairly widespread, there is
an insufficient body of detailed, objective and critical information on how these are
implemented in complex situations. This paper hopes to provide a modest contribution
towards filling this gap.

Operating a humanitarian programme in Zimbabwe
Humanitarian interventions in Zimbabwe in the 1980s and 1990s did not give rise to any
significant tensions or conflicts whereby a debate and consensus around the importance of
humanitarian principles and standards was seen as necessary. However, in the wake of the
political and economic turmoil that has beset the country since parliamentary elections in I
March 2001, Zimbabwe’s international relations with donor countries that previously
supported emergency relief have steadily worsened.
This has meant that relief assistance has been channelled much more strongly through
international and local NGOs. In order to deal with the suspicions of the Zimbabwe
government, on the one hand, and the conditionality required by donors, on the other, |
humanitarian organizations have been forced to create and promote an appropriate
humanitarian space within which they can operate professionally.
When Save the Children (UK) began its humanitarian intervention in the Zambezi valley in
October 2001, these political tensions and conflicts were already visible. This was heightened
by the imminence of local council elections in areas of operation, which in turn meant that
both the government and opposition party were actively engaged in seeking support from the
residents of these areas. Partly in order to preempt any chance of the relief operation being
caught up in politics, the organization decided to formalize its agreement with the local
authorities in a written document.
Over and above a description of the modalities of delivering assistance, this document
reiterated the organization’s commitment to the principles of neutrality, impartiality,
attribution of aid, independence and security of staff. A clause was inserted indicating that an
infringement of any one of these principles could lead to the suspension of the programme.
These written agreements were signed by the director of Save the Children (UK) in Zimbabwe
and the registered authorities representing local government in the two areas of the Zambezi
valley where food aid programmes were planned.

At the same time as Save the Children humanitarian operations commenced in the Zambezi
valley, other organizations were also engaged in providing relief in various other parts of the
country. In order to share experience around operational issues and to ensure proper
coordination of activities, a forum was convened comprising the heads of emergency NGOs
working in Zimbabwe.
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As political tension and conflict continued to escalate in the country and in anticipation of
possible difficulties that might be faced by relief operations, this group began to discuss its
collective position around the promotion of humanitarian principles and adherence to
international standards. A meeting was convened, which included a senior representative of the
ministry tasked with coordinating emergency relief, to discuss and emphasize the commitment
to the principles of neutrality, impartiality, proper attribution of aid, safety of personnel and
local capacity building, as well as the protection of children in emergencies.

In September 2002, after a year of satisfactory operation, the national authorities suspended
the humanitarian and development programmes of Save the Children (UK) in the Zambezi
valley. This was done with a clear indication that programmes could not resume until a new
1 agreement was concluded to regularize the terms and conditions of the operation of Save the
Children (UK) in the country.
The factors that precipitated the government’s decision seemed to have included a general
deterioration in government-NGO relations in the intervening period and an escalation in the
war of words between Zimbabwean authorities and the British government, which in turn
impacted on Save the Children as a UK-based organization.

At the same time, the population of one of the areas where the organization had delivered food
assistance voted strongly for the opposition party in rural council elections, prompting
accusations by some ruling party activists that the Save the Children food aid programme was
implicated in influencing this vote.
The resolution of this particular problem took several months, during which the population
of that area received no humanitarian assistance, despite a further worsening of the food
security situation. This raised a considerable international outcry around the fact that people
who were deserving of humanitarian assistance were being deprived.

In the end, through a process of negotiation and discussion with national and provincial
authorities, the mediation of the UN and donors, as well as pressure exerted by officials within
and outside government in support of neutrality, professionalism and a long history of work
in Zimbabwe, an agreement was signed that allowed activities to resume. This agreement
reiterated Save the Children’s organizational commitment to the key working principles, as
well as describing an intended programme of action over the forthcoming period.
What is of particular interest for the purposes of this paper is the fact that, despite written local
agreements enshrining humanitarian access4, neutrality, impartiality, independence and other
principles, a major humanitarian programme was suspended. At the same time, the previous
advocacy work conducted by some NGOs to try to improve the operational space within
Zimbabwe, whereby key principles were understood and respected, was also seen to have been
ineffective in this particular instance.
What lessons can be derived from this experience, in seeking to establish consensus and
conformity amongst government, donors and NGOs with respect to humanitarian principles
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and standards? What recommendations can be drawn to try to ensure that the same does not
occur in the future?

Challenges to enacting humanitarian principles
in Zimbabwe
Lack of familiarity with humanitarian principles
by all stakeholders
One of the obstacles relating to the concrete implementation of any legal principles or
standards is ignorance of their key provisions, either by those tasked with implementing them,
or among those they are designed to protect. The adherence to humanitarian principles in j
Zimbabwe has run up against a similar challenge. Part of the problem arises from the absence
of any necessity to use them in the past.
Humanitarian interventions in Zimbabwe, particularly the major drought of 1992, did not
raise the question of adherence to key principles of neutrality, impartiality, access and
independence. This was because of a different political environment in the country, where
most aid from donors, NGOs and others was channelled through government structures.

Few conflicts or tensions arose to promote a debate around the importance of international
and legally recognized standards. Whether at national, provincial or district level, Zimbabwean :
authorities, as well as the constituencies they represent, have had little exposure to principles
that underpin humanitarian aid and the rights enshrined within them.

Conflict with local culture and custom
A second impediment to operating in accordance with the key principles of neutrality and
impartiality in Zimbabwe has been encountered at the community level. One of the major
concerns of organizations working in Zimbabwe had been to avoid politicization of food aid.
This has two components. Firstly, everyone, regardless of their political affinity, who is in need
of assistance, should receive it. Secondly, no political mileage should be made out of
humanitarian aid deliveries by implementing NGOs, local authorities, national government or
others.
!

r

Yet in several of the communities in Zimbabwe where organizations were engaged in
humanitarian activities, these principles conflicted with local tradition.5 In some communities
it had been the tradition that the gift of food to people in need was the prerogative of the chief.
The act of feeding hungry people was not only a gesture of charity delivered by the chief
towards his population, but was also seen as a key mechanism for cultivating patronage and
future support, and for reinforcing the status of the traditional leaders in the eyes of the
population.

Consequently, removing food deliveries from the jurisdiction of traditional authorities had the
effect of minimizing the political or religious mileage that could be gained by a local leader or

i
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select group through the distribution of aid. It could also be seen by some as undermining a
cultural and traditional norm.

Conflicts with tradition are also evident in other areas, though more covert. The practice of
child marriage and pledging of girls in exchange for food for the family continues to exist in
several parts of the country that are prone to periodic food shortages. During times of drought,
child labour also becomes more prevalent, as does the drop out of children from school in
order for them to contribute to family survival. This can also include girls exchanging sex for
food or money.

In a survey conducted by Save the Children in the Binga area of the Zambezi valley it was
noted that, in the wake of food shortages, there was a noticeable rise in numbers of women
engaged in prostitution, as well as a reduction in their use of condoms, for fear of deterring
potential clients. Anecdotal evidence from the same part of the country also indicated a rise in
the numbers of children pledged in marriage during the crisis period.

In some cases, the principle of upholding the rights of women and girls in a humanitarian
crisis, as well as promoting the care and protection of children from abuse and exploitation has
raised opposition and claims of interference with local culture. Even if some community
members do not openly state that they are opposed to upholding the rights of children to such
protection, the above practices continue.
Conflict at a local level can also occur concerning the principle of accountability. When an
organization seeks to uphold the practice of transparency and openness in its operations and
thereby make itself accountable to the population it wishes to assist, it may well be introducing
a practice that sits uneasily within social systems that are based on hierarchy and control. In
order to promote accountability, beneficiaries of aid need to be made aware of their
entitlements and be provided with a mechanism to react if these are infringed.
This may arouse suspicion among those who are more familiar and comfortable with a culture
of acceptance of hierarchy and control. Some people may believe that such a practice
encourages a habit of democracy - a short step from the community seeking better
representation from its local, provincial and national representatives. There was also evidence
: of concern on the part of some traditional leaders in Zimbabwe when the entire community
was included in targeting and selection of beneficiaries and the monitoring of programmes.
Where children were included, this proved even more contentious.

Perceived interference with sovereignty
A third element relates to national government authorities and explains some of the reluctance
and hesitation that has greeted the arrival of humanitarian aid in the country. The ability,
whether real or perceived, of state authorities to dispense aid to people in need is seen as a key
mechanism of reinforcing their legitimacy in the eyes of the population.

At a time when that legitimacy is under scrutiny, as it was in Zimbabwe during the political
controversy surrounding elections and other issues, the state was even more sensitive in seeking
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to protect its reputation. In this regard, the highly visible assistance delivered through non-state I
actors and their insistence that no political benefits should be gained from deliveries of food I
and other services, created tensions. One local official indicated off the record: “We welcome
the contribution of your own and other agencies. But each bag of maize you distribute
undermines our status and reputation in the eyes of our people.”
Sensitivity around issues of national sovereignty can also play a part in fuelling the concern of
host governments about international humanitarian interventions. The experience of Somalia ;
has left a legacy of some suspicion around what a humanitarian imperative can legitimize - ■
including armed intervention in situations where a state is perceived by the international I
community as being either unable or unwilling to protect the rights of its citizens.

Thus, considerable controversy arose in Zimbabwe last year in the wake of comments by one
donor government official that humanitarian aid might have to be delivered whether or not
permission from the national authorities was forthcoming. Predictably enough, the statecontrolled media characterized such a statement as indicative of a lack of respect for
Zimbabwe’s territorial and sovereign integrity. In this environment of acrimony and >
recrimination it can be difficult for international NGOs to overcome suspicion and convince :
a skeptical national authority that the principle of neutrality is not a smokescreen for a covert
political agenda.

Donor familiarity with key principles
The promotion of key humanitarian principles is not just a question of directing advocacy and
lobbying towards national government, local government and traditional authorities. Donors
also need to be made aware of these principles and their implications for aid programmes.

An issue has surfaced in Zimbabwe, for example, around the provision of humanitarian
assistance to resettled farmers, who are seen by many as being responsible for much of the
disruption caused to agricultural productivity in the wake of the land reform programme. A
recent vulnerability assessment in Zimbabwe concluded that resettled populations in droughtaffected former commercial farming areas are, in some cases, just as vulnerable to the loss of
livelihoods as some of the current beneficiaries of food aid programmes.

Thus, on the grounds of vulnerability, a proportion of resettled farmers may well be deserving
of inclusion in humanitarian relief. Several donors, however, have indicated some reluctance to
engage with this section of the population, which in turn conflicts with the principle that need,
irrespective of political, religious or ethnic affiliation, should determine the delivery of
assistance.

Problems of coordination and practical obstacles
A final obstacle in terms of the delivery of humanitarian assistance relates to the coordination
of effort between local and international NGOs, donors, the UN and the host government.
Joint action, coordinated planning and unified strategies were hard to find in the emergency,
partly because of the hostility and suspicion that, in recent years, characterized relations
between state and external actors in Zimbabwe. This is evident in a number of ways.

,45

146 I International Federation of Red Cross and Red Crescent Societies

NGO food aid distributions are based on the principle that they should not undermine efforts
at local sustainability nor duplicate government provisions in any one area of the country. Yet
the authorities have been extremely reluctant to provide details of government imports through
the Grain Marketing Board, in particular where, how and when imports of grain have been
distributed and who is classified as a beneficiary.
Lack of transparency in this area has not only meant that agencies cannot be sure that they
have adequately prioritized communities in need, but has also fuelled considerable
international speculation of politicization of state controlled deliveries of maize and other
essential commodities.

While several ministries are involved in the process to ensure a smooth flow of aid into the
country, communication and consultation between them is less than ideal. There is no single
way of resolving operational difficulties that organizations may face. These obstacles may
include delays at border posts in processing deliveries because of confusion as to the required
papers; slow processing of work permits for key humanitarian staff; and delays in the delivery
of supplies due to lack of procedures to quickly process vehicle permits, resulting in transport
being blocked on either side of the border with South Africa.
Further lack of coordination was evident in the safeguarding of the continuum between
emergency relief and recovery. The key ministries involved in planning and coordinating
recovery programmes, namely agriculture, water and sanitation and local government, rarely
participated in the emergency forums established by the UN and NGOs to alleviate the crisis.
; This lack of joint planning effectively meant that NGO delivery of seeds and fertilizer to
promote recovery in the wake of the drought was severely compromised in terms of timing,
appropriateness and prioritization of need.

Lessons learnt and recommendations
Improved dissemination of principles
As mentioned previously, Zimbabwe has both ratified the Convention on the Rights of the
Child (CRC) and has an impressive body of national legislation to enforce some of its key
provisions. Yet at local community level much of the CRC is unknown or barely understood.
Child protection provisions are continuously undermined by early marriages, excessive child
labour and discrimination against girls in the areas of access to education and health care.
In promoting the practical acceptance of the provisions of the CRC at community level, Save
the Children realized that much more needed to be done to disseminate CRC knowledge to
all sections of the community, including chiefs, family heads, teachers and children themselves.
This needs to be done in the relevant local languages and in a format that is clear, simple and
concise.

A similar programme of dissemination needs to be conducted around the key standards for the
delivery of emergency programmes, such as the provisions of the Sphere Project Humanitarian
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Charter and Minimum Standards in Disaster Response.6 This information needs to be shared
not only with government authorities at the national and local levels, but also with councilors, '
traditional leaders, community members and intended programme beneficiaries.

On reflection, the formulation of the kind of agreement signed between Save the Children and |
local authorities in the Zambezi valley was a useful exercise. But little attempt was made to
discuss its provisions, to explain the international codes that underpinned it, or to provide a I
rationale as to why it was important to win support from the people tasked with enforcing it. |
Lack of knowledge has meant that the insistence by NGOs that the various principles be ]
respected has been interpreted by some local authorities as imposed conditions, rather than a
process of conforming to international standards that most humanitarian organizations have
adopted.

Sensitivity to existing community practices
While knowledge and familiarity with legal provisions and international standards are
undoubtedly important, it is not the whole story in terms of seeking support for their .
application. Again, the experience of Save the Children in promoting the CRC may be I
instructive.

At the community level, appeals to international conventions and national law have not been
particularly effective in promoting a culture that respects the rights of the child. At the same
time, community elders have on occasion, reminded human rights activists that the law, in a
general sense, is regarded with considerable suspicion, particularly in parts of the country
where it has been used to deprive people of their rights.
For example, as recently as the 1970s, the law in Rhodesia (former Zimbabwe) was used to i
dispossess people of their land. Thus, utilizing legal arguments as a means of promoting
conformity to a key principle may win few friends in situations where skepticism is prevalent.

In terms of achieving greater respect for child rights, much more mileage has been achieved
through seeking arguments that appeal to local cultural norms and traditions. And through
practical demonstrations of the concrete benefits that accrue to communities, families and
children themselves through adherence to CRC objectives.
A similar approach could be used in building consensus around key humanitarian principles
in operational areas in Zimbabwe. For example, within rural communities there is still a
vibrant tradition of charitable works called ‘Zunde Ramambo’. This is a mechanism whereby
the chief allocates land for communal cultivation, the benefits of which in turn go to orphans
and other families in need.
The distribution of benefits is based on a clear identification of the most deserving in the
community, a process that involves discussion, local decision-making and the possibility for
families to present themselves as entitled to assistance. When key provisions of the Sphere
Project Humanitarian Charter or of the Code of Conduct for the International Red Cross and
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Red Crescent Movement and NGOs in Disaster Relief are directly related to already accepted
and local practices, it begins to clarify what for many is little more than an abstract principle
imported from elsewhere.

There is a dilemma, however, as to whether we should endorse these more pragmatic,
utilitarian arguments to achieve respect for a humanitarian principle, at the risk of
undermining appeals to morality and basic human rights law.

At a launch of a food aid programme conducted by Save the Children in Zimbabwe, a
government official listed some practical benefits that would accrue to traditional leaders in the
community through adherence to the key principles of neutrality and impartiality. These
benefits included stability within the community, the perception by the people that traditional
leaders were fair to everyone regardless of political persuasion, and a willingness of donors to
further invest in a location that was seen to respect these principles.
j

Such arguments appear to conflict with the strong ethical viewpoint that it is a human right
of any individual to be fed regardless of the benefits it might bring to those dispensing food.
Denying assistance to a needy person merely because an individual or community can gain no
specific advantage runs counter to moral intuition.

Nevertheless, in circumstances where agreement and consensus around moral principles is not
clear, then these pragmatic arguments may need to be marshalled if support is required from
those who influence decisions about the allocation of aid.

Increasing awareness of rights and entitlements
If adherence to humanitarian principles and international standards is better served by
appealing to the rights of individuals rather than charity, then much more needs to be done to
inform beneficiaries about these standards and their rights. To date, very little has been done
in Zimbabwe to inform emergency relief recipients about their entitlements.
There is scant awareness of standards to which international NGOs should aspire, including
minimum ration levels, prior information about distribution schedules, transparency around
allocation, and community involvement in decision-making. Unless communities begin to
press for these standards to be realized, it will depend on the goodwill of organizations to
enforce them.

An example of this was observed in parts of rural Zimbabwe where communities waited for
hours for food in locations without shelter and clean water, for distributions that sometimes
never arrived. There may be reasons why a standard might not be achieved in a particular
situation. Nevertheless, it seems unlikely that there will be a consistent and uniform adherence
to these standards unless communities are made aware of what they are, and are provided with
an opportunity to give feedback about their implementation.

; Very few organizations in Zimbabwe have set up a feedback mechanism for benefactors of
emergency programmes, where a simple, clear and transparent method of reporting a
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complaint can be received. The ability of NGOs to promote conformity to principles and
standards is severely undermined if there is no compliance within their own operations.

Accountability with respect to abuse and exploitation
A similar campaign is needed to promote the protection of children from abuse and j
exploitation by humanitarian staff engaged in relief work. A working group has been set up in !
Zimbabwe, comprised of UN agencies, local and international NGOs, and government
departments, to promote a zero tolerance policy on child abuse in the delivery of humanitarian
interventions.7

To this end, a training programme has been delivered in Zimbabwe for senior managers of I
implementing agencies, operational staff, and local government officials. Other people that
may have contact with communities in the delivery of food, such as truck drivers, security
guards, police and community workers employed to register potential programme
beneficiaries, have also received training.

These training and sensitization programmes are commendable in preventing the kinds of
abuse witnessed by the UN and Save the Children in humanitarian programmes in West I
Africa. But it has not adequately included a strategy for informing children themselves, :
especially girls, about their rights and entitlements.
Nor have adequate mechanisms been set up for reporting any infringements of this key
principle of child protection. The humanitarian personnel and local officials involved in food
deliveries, those that are most in a position to abuse the power, are also expected to police their
own behaviour.

A simple, independent and child-friendly mechanism for reporting abuse needs to be inserted
in every area of humanitarian operations. This should also include a mechanism to ensure that i
children can contest their exclusion from emergency relief.

At a time when Zimbabwe is estimated to host around 600,000 orphans and households
headed by children, there is some evidence to suggest that they have been excluded from
community structures and remain invisible to aid planners. If this is the case, we should not
assume that community-based targeting on its own can identify all relevant beneficiaries based
on vulnerability. An independent mechanism needs to be set up to ensure that agencies do not
collude by default in a situation where isolated and marginalized children have no voice in
community decisions.

Improved solidarity in humanitarian affairs
While humanitarian organizations have made some attempt at discussing conformity to key
humanitarian principles and international standards, no concerted action was taken when the
Save the Children programme was affected. Similarly, no plan of action has been devised to
respond to infringement of key principles if they were to occur. Part of the lack of coordination
derives from the difficulty of envisaging what a collective response might be.
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One possible course of action might be the suspension of a humanitarian programme in one
area in order to register a complaint concerning what might be happening in another area.
However, such a response infringes the inherent right of people to food if they are hungry.
Withholding humanitarian aid must not be used as a tool to effect change elsewhere.

The delivery of a unified message from NGOs on the importance of humanitarian principles,
and the expectation that they be upheld by donors, governments and communities, would
reduce the isolation of an NGO facing difficulties in programme implementation. To achieve
this, there must be greater clarity on the triggers for a collective response around infringement
of a key principle; the minimum information and substantive evidence required to invoke such
a response; and the type of collective action that would be most appropriate and useful for
resolving the issue.

Improving coordination and building trust
A much closer interaction between government, donors, the UN and NGOs is required to
help resolve poor coordination and enhance the commitment of humanitarian organizations
to reducing aid dependency. Similarly, a single point of coordination and decision-making in
one selected government ministry would be immensely helpful for improving the working
environment and in uniting the disparate machinery of government needed to service a
professional programme.
This would help avoid the common challenge of weeks being wasted in chasing up paperwork
and documentation that has been split between different ministries. The creation of a joint
government, donor and NGO forum that can agree on issues such as strategy, resolve
operational difficulties, promote recovery and reduce dependency, will not succeed unless the
suspicion and hostility between the state and external actors is addressed.

To this end, a programme to promote greater awareness of humanitarian principles is essential.
In this way, the concern that NGOs have a subversive agenda can be tempered with the
realization that humanitarian activities carried out to date actually conform to international
good practice and agreed standards.

Conclusion
The situation in Zimbabwe is confusing and complex. Drought, economic decline, HIV/AIDS
and confrontational politics all contributed to an unprecedented humanitarian crisis for the
country. In this environment, key principles and standards have been difficult to attain. At the
heart of the problem is a lack of awareness, knowledge and familiarity with standards and how
to implement them.

This gap in knowledge extends throughout national and local government, as well as to
donors, local and international NGOs and parts of the UN system. To this end the recent
workshop convened to familiarize key decision-makers in all of the above institutions with
basic humanitarian principles is an important step in the right direction.8
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Yet it is the contention of this paper that professional, transparent and comprehensive disaster
response programmes can never be safeguarded by the existence of laws and standards alone.
Nor can they be safeguarded by the commitment to their realization by those responsible for
ensuring compliance.
Unless such standards are known, valued and agreed to by those they are designed to protect,
including vulnerable women and children, their implementation on the ground will always
depend on the willingness of those who choose to provide assistance. One of the key challenges
facing all those involved in humanitarian relief will be to promote the accountability of their
programmes to the communities they are designed to benefit.

1. The convention on the Rights of the Child was adopted by the United Nations General Assembly resolution 44/25 (20
November 1989) and entered into force on the 2 September 1990. The Convention on the Elimination of All Forms of
Discrimination Against Women was adopted by the United Nations General Assembly resolution 34/180 (18 December
1979) and entered into force on the 3 September 1981.

2. When collating the kinds of standards that were felt to be applicable to the programmes of Save the Children UK, we
utilised a variety of sources including:
The Code of Conduct for the International Red Cross and Red Crescent Movements and NGOs in Disaster relief, Annex VI
to the resolutions of the 26th International Conference of the Red Cross and Red Crescent, Geneva, 1995 (see Box 1.1).
The Sphere Project, Humanitarian Charter and Minimum Standards in Disaster Response (2000) (see Box 1.2]
Inter-Agency Standing Committee, Policy Statement and Terms of reference on protection from sexual abuse and exploita
tion in Humanitarian Crises, 9 April 2002.

3. These included the utilization of child welfare committees in areas of operation and out own program teams registering
orphaned and vulnerable children in communities for food aid distributions and other program assistance, such as school
fees and household items.

4. In conformity with the humanitarian imperative to save lives, access to communities in need would be a logical require
ment. Aid cannot be delivered to communities if there is no possibility of reaching them.

5. On the issue of rights and culture, Save the Children adopts the view that "cultural considerations should yield to rights
norms, for the best interests of the children. However, in the case of many other aspects of the CRC there is ample room
for reflecting cultural considerations and local traditions in the ways in which children's rights are realised in a particular
country or region." See <www.savethechildnren.org.uk>.

6. The Sphere Project, Humanitarian Charter and Minimum Standards in Disaster Response (2000).
7. "The Child Protection Working Group" is convened by UNICEF in Zimbabwe on a monthly basis, and comprises various
NGOs, including Save the Children (UK), government departments and UN bodies involved with programmes targeted at
children.

8. "Workshop to Review Humanitarian Principles and their Consequences in the Current Humanitarian Crisis in Zimbabwe",
1-4 April 2003, Harare. Convened by OCHA and UNDP.
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Box 9.1

Access to people affected by disasters:
building mutual trust
Access to people affected by disasters varies from country to country. It is usually determined
by national authorities. In some situations, it may also be determined by the authorities at the
local or regional level. In some countries, international non-governmental organizations are
requested to work through a national or local aid organization in order to operate.
Problems especially occur in regions where a natural or technological disaster strikes in areas
experiencing armed conflict, where practical issues such as security and military road blocks
can cause hindrances in accessing the affected population. Alternatively, organizations may be
faced with difficulties when trying to gain access to border areas or areas inhabited by ethnic
minorities. In all cases, the relationship and trust one enjoys with the authorities seems to be a
determining factor as to whether such obstacles may be overcome.

In some countries, independent access to victims has been denied altogether, with the whole
disaster area sealed off to keep information from the outside world. In some cases, negotiations
and pressure from international organizations and other bodies have proven effective.
However, prior agreements between organizations and relevant government authorities seem
to make one of the most crucial differences in regard to how quickly and easily an organiza
tion may access a given population in a disaster situation. Even the process of negotiating such
agreements can assist in the building of connections and trust and increase the cooperation
between organizations and the authorities. Well-established cooperation and good working
relationships prior to a disaster eases the process of gaining access to the victims and has a
positive impact on the ability of organizations to provide fast and effective assistance.

The information in this box is based on a study carried out by the Norwegian Red Cross in 2003 in Sri Lanka, Norway
and Viet Nam. It involved interviews with many senior personnel from different organizations and agencies.

Chapter 10
Accountability to disaster
affected populations
Agnes Callamard

Introduction
The growth of civil society and the multiplication of non-governmental organizations (NGOs) I
have constituted one of the prominent features of the latter part of the 20th century.1 Not
surprisingly, another prominent feature during this same period has been the call for greater
accountability. At an international level, it has resulted in the setting up of temporary
international tribunals and the International Criminal Court. More generally, it has
contributed to the increasing use of human rights standards in defining and assessing the I
actions of states as well as corporations2 and other non-state actors’.
NGOs are frequently the instigators of calls for greater accountability. At the same time they
have, themselves, been the subject of increased scrutiny. In some instances, this has constituted j
nothing less than intimidation in disguise.4 In many cases, however, the call for greater |
accountability has come from within civil society itself, in particular from the relief sector,
including donors, United Nations (UN) agencies and NGOs.

This self-awareness is attributed to what may be referred to the ‘evaluation revolution of the |
last 20 years; the quantitative and qualitative explosion of evaluations and studies into disaster
work, itself a product of increased concerns among relief actors with quality performance and
impact. The Joint Evaluation of the International Response to the Genocide in Rwanda5 is
often seen as a turning point in the increased awareness of accountability and quality.

Evaluations have identified the need to strengthen accountability and in particular highlighted |
the inconsistent quality of assistance provided to people affected by disaster, as well as the
absence of formal consultation with, and response mechanisms for, those affected by
humanitarian crises. Other issues identified include the bypassing of local capacities, a lack of
coordination between humanitarian actors, unequal or insufficient funding of humanitarian
interventions and the frequent targeting of civilians and relief workers in warfare.
Immediately after the publication of the Rwanda evaluation in 1996, attempts were made to
implement one of the main recommendations from the evaluation - to establish an
independent humanitarian accountability mechanism. The initiative was carried forward in
the United Kingdom as the Humanitarian Ombudsman Project.
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At an international conference in Geneva in March 2000 it was realized that an international
ombudsman was not the way forward, but that there was a genuine interest in some form of
institutionalized accountability mechanism. Thus, the humanitarian accountability project
(HAP) was born, its aim to identify, test and recommend a variety of accountability approaches.

The challenges
Actors concerned with strengthening accountability and setting up accountability mechanisms
in disaster settings are confronting many challenges, not the least of which is the absence of an
international legal and/or ethical framework common to all actors. International disaster relief
is characterized by a number of complexities.
Firstly, there are a multitude of actors involved, such as UN agencies, international NGOs,
local NGOs, peacekeeping forces and governments of the countries in which the operations
are taking place. Secondly, such actors have different mandates — for NGOs these are self
assigned, for UN agencies they are assigned by the international community and for
governments they are determined by parliaments or electorates. Finally, international disaster
relief originates from different countries in a variety of situations.

One key issue is the determination of the international legal standards applicable to this
multitude of actors. In their absence, ethical principles common to all must be identified. The
International Disaster Response Law (IDRL) Project has moved a long way towards addressing
these issues as far as non-war situations are concerned. In armed conflict situations,
international humanitarian law (IHL) remains the most important point of reference for all
actors involved. However, the Geneva Conventions, as crucial as they are, have little to say on
the duties and rights of relief agencies, except for the obligations of impartiality and the formal
request for the passage of relief.

Further, in both IDRL and IHL, one crucial and nagging question remains: What are the
duties and obligations of non-state actors (that is, international and local NGOs and UN
agencies) vis-à-vis the populations they are to assist? By agreeing to provide services, do these
actors enter into a special relationship with populations in crisis which, by extension, imposes
upon them certain responsibilities (for example, the concept of affirmative duty)?
Traditionally, public international law has focused almost exclusively on the actions of states or
state agents, however there have been instances where non-state actors have also been included.
Examples of this include the international treaties to end slavery, which prohibit the actions of
individuals, in particular slave traders.6

Interpretations of international human rights law have also held governments responsible for
their failure to act with due diligence vis-à-vis the actions of private individuals or institutions.7
In these instances they have also been found directly responsible for the activities carried out
by these non-state actors when they have contracted out or delegated activities to these actors.
For example, in looking at health care and housing, the Committee on the Elimination of
Racial Discrimination noted that protection of rights,
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may be achieved in different ways, be it by the use of public institutions or through
the activities of private institutions. In any case, it is the obligation of the State
Party concerned to ensure the effective implementation of the Convention... To
the extent that private institutions influence the exercise of rights or the availability
of opportunities, the State Party must ensure that the result has neither the
purpose nor the effect of creating or perpetuating racial discrimination.8

The Committee on the Rights of the Child in its 2002 discussion on the private sector as
service providers insisted on the primary responsibility of the state for compliance with the :
provisions of the Convention on the Rights of the Child.’ In particular, states were deemed to
have an obligation to set standards in conformity with the convention and ensure compliance |
through the implementation of appropriate monitoring of institutions, services and facilities
of both public and private actors.

But the committee also called on all non-state providers to respect the principles and provisions
of the convention. It encourages non-state service providers to ensure that service provision is
carried out in accordance with international standards, especially to the convention. It further
encourages non-state service providers to develop self-regulation mechanisms, which would '
include a system of checks and balances.
Non-state actors have also been found to be directly responsible, including under international j
human rights law.10 Hence, the activities of multinational corporations and other businesses
have been assessed for their compatibility with human rights. For example, the NGOs ;
Amnesty International and Human rights Watch11 have sometimes assessed compliance and at
times these corporations have been found to be in violation.

Within the disaster relief and humanitarian sectors, the questions regarding the legal and
ethical responsibilities of organizations vis-à-vis affected populations have tended to be
overlooked, or overshadowed by another set of relationships, namely, those between the
organization and the host state. Similarly, debates on humanitarian actions and ethos have
increased focus on financial accountability between humanitarian agencies and donors, as well
as accountability between governments and the military in relation to civil actors.
In recent years, the new humanitarian landscape12 as it has been labeled, has led practitioners
and observers to raise serious questions about the humanitarian principles and standards
applicable to civil organizations, in particular neutrality and impartiality. This new landscape
has also prompted many calls for humanitarian actors to reclaim ownership over
humanitarianism, a return to the sources often loosely and incompletely associated with
independence.13

Rarely, however, has the call for reclaiming humanitarianism been associated with beneficiaries
or the crisis-affected communities. Yet, the nature of the relationships between the relief
organizations and disaster-affected populations and their perceptions of each other are central to
this exercise. Indeed, as the UN High Commissioner for Refugees (UNHCR) Inspector General
recently stated: “Our best protection is always national and local understanding and support.”14
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Why accountability?
The necessity of accountability in the context of disaster relief stems first and foremost from a
simple rationale: for a variety of reasons, relief actors do exercise influence and power over the
lives of crisis-affected individuals and communities. Building a culture and practice of
accountability within the humanitarian sector requires the acknowledgment that in providing
relief, humanitarian actors often acquire great power.
They acquire the power to decide who receives assistance and who does not; what will be given,
when and where; where people will go; what they will eat; what clothes and shelter they will
have; and how much private and social space they will enjoy.'5 In some circumstances, this
humanitarian power can be abused, as illustrated by the UNHCR and Save the Children (UK)
report on the sexual violence and exploitation of refugee children in Guinea, Liberia and Sierra
Leone.

The humanitarian community has acknowledged that meeting emergency needs should be
undertaken in conjunction with efforts to promote durable solutions, and that crisis-affected
populations must have a say in decisions that affect them.16 The call for a rights-based approach
to humanitarian work and the increasing number of rights-based and participatory field
initiatives indicate a change in thinking and practice within the sector.

What is needed is the move from ad hoc initiatives to a comprehensive and systematic
integration of rights-based, participatory, and accountable approaches to humanitarian work.
As reactions to the 2002 UNHCR/Save the Children report highlight, all humanitarian
agencies are tarred with the same brush. They are and will be held collectively responsible for
the abuses of power, negligence, or incompetence of some of their members, and more
I generally for inconsistency in quality.17
Responsibility for an activity must be assessed through a focus on the intentions or rationale
for conducting the activity, as well as the activity itself and its consequences.
In the past, there has been a focus on only the first of these factors, whereby meaning well has
tended to exonerate organizations from their responsibilities, even when something has gone
badly wrong. This approach is ethically and legally problematic.
The new humanitarian landscape has also shown this to be dangerous and short-sighted. Relief
actors are paying too high a price for relying purely on their good intentions, particularly when
these intentions become misinterpreted or deliberately distorted.

Accountability defined
Traditionally, accountability has been defined as the duty to provide an account. According to
Edwards and Hulme, “accountability is generally defined as the means by which individuals
and organisations report to a recognised authority, or authorities, and are held responsible for
their actions”.18
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Another operational framework of accountability includes an added dimension. This
dimension suggests that to enable power-holders or duty-holders to account for their actions, ■
there must be preliminary steps undertaken which allow citizens, staff, service users and others
to ask questions or report complaints.19 Therefore, the definition of accountability adopted by
HAP includes two sets of principles:
■ Individuals, organizations and states must account for their actions and be held responsible
for them.
■ Individuals, organizations and states must be able to safely and legitimately report concerns,
complaints, and abuses, and get redress where appropriate.
Putting these principles into operation is best summarized through a framework with five main
elements20:
■ Who is accountable? Duty-bearers with a responsibility towards crisis-affected populations, !
including governments, armed forces, NGOs, the International Red Cross and Red
Crescent Movement and UN agencies.
■ To whom are they accountable? Duty-bearers are accountable, first and foremost, to
populations and individuals affected by disaster and conflict. They are also accountable to
their staff and donors.
■ For what purpose are they accountable? To meet responsibilities as defined by international
legal standards, ethical principles, and professional, agency or inter-agency codes, standards
or guidelines.
■ How are they accountable? They are accountable through the establishment of mechanisms
at field, headquarters and inter-agency levels. These include, setting standards and
indicators, monitoring activities, investigating complaints, reporting to stakeholders and
identifying duty-holders.
■ What are the outcomes? This will result in changes in programmes and operations,
sanctions, recognition, awards and redress.

Testing a field accountability mechanism
HAP was set up in Geneva, in February 2001, to respond to concerns among humanitarian
organizations of the lack of accountability towards crisis-affected populations. Its main purpose :
was to propose and establish a permanent accountability mechanism. Between 2001 and 2003, i
some 70 staff and consultants have worked to fulfil this mandate. Operations have been carried
out in Afghanistan, Cambodia and Sierra Leone, to test approaches to field-level
accountability.
One of the main findings was that a working model for external monitoring and accountability
will best work within a self-contained environment, such as a camp. In different humanitarian
contexts, for example where large numbers of disaster-affected communities are spread over a
wide region, full coverage requires the deployment of many monitoring and redress teams.

Thus, a more cost-effective and sustainable way of ensuring accountability to populations
affected by disasters is to work through existing operational agencies and to ensure that they,
individually but preferably collectively, implement strong accountability mechanisms.
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On the basis of these findings and evaluations, the HAP trials have moved progressively from HAP
being the sole accountability mechanism (as in Sierra Leone), to supporting other agencies in
setting up or strengthening their own accountability mechanisms (as undertaken in Cambodia).
The Afghanistan trial served as the connection or transition between the two approaches.

In Sierra Leone, the feasibility of a trouble-shooter or constable mechanism was tested. A
number of accountability issues were investigated, resulting in the rapid redress through a direct
approach to the individuals primarily responsible for handling the situation. HAP experienced
some success in identifying and bringing up solutions or redressing problems and concerns. But
its impact did not extend beyond the particular beneficiaries concerned nor did it allow for
sustainable institutional change within the participating agencies.21
In Afghanistan, HAP opted for an accountability approach with a monitoring and facilitation
function. Issues of concern were identified and investigated and then raised confidentially in
bilateral meetings with the primary duty-bearers, with the objective of identifying solutions
and/or redress. Depending on the outcome of the discussion, the issues could also be shared
amongst a larger group, in the context of coordination meetings.

In addition, training and workshops were held with the purpose of increasing understanding
and awareness on accountability. The monitoring role established the legitimacy and credibility
of the operation and the facilitation function was useful for humanitarian agencies. However,
the needs and demands were higher still, with agencies wanting technical and strategic support
for accountability in order to implement institutional change.22
The approach used for the last field trial was the outcome of the lessons learned from the two
previous trials. In Cambodia, HAP acted as a monitoring and technical support agency. HAP
worked jointly with volunteer agencies to monitor and respond to beneficiaries’ concerns,
assess organizational practices, provide accountability training, and identify a permanent
accountability mechanism in Cambodia.
The Cambodia field trial demonstrated the added value of the monitoring and technical
support model, and its potential for sustainability. Agencies welcomed the dual monitoring
and active learning components and have taken steps to implement accountability
recommendations. The Cambodia trial also confirmed the rights-based approach adopted
throughout.23
The field trials also underscored a number of findings:
■ The model of an external monitoring and accountability body works best within a selfcontained environment. In other contexts, it is preferable to work through existing
operational agencies and to ensure that they, individually but preferably collectively,
implement strong accountability mechanisms.
■ Accountability towards beneficiaries cannot be sustainable and institutionalized unless
greater efforts are made towards improving and strengthening self-regulation, at both the
agency and inter-agency levels. No single independent body, as effective and large as it may
be, can meet the needs of the millions of humanitarian claimants.
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■ A more sustainable approach for a HAP mechanism consists of assisting and supporting
agencies in improving their own internal capacity for accountability, and in developing a
collective and permanent mechanism of accountability in the field of operations.

Options for a permanent accountability mechanism
A number of options for a permanent accountability mechanism were identified on the basis
of HAP field operations, in addition to the research and advocacy work undertaken. These
options included:
■ closing down or prolonging the pilot phase;
■ creating a technical support agency;
■ creating an international self-regulatory body;
■ creating an international watchdog; and
■ in the course of a mission to Kabul, some HAP stakeholders also suggested the need to
strengthen government capacity for regulation.

These options were discussed by HAP member agencies. The prolonging or closing down of
the pilot phase was rejected. An obvious drawback with the second option was the fact that
technical support cannot operate in a vacuum; it requires prior commitment to strengthen
accountability and to monitor its impact.
The main limitations of the fourth option - the so-called whistle blower option - involved
establishing the identity of the watchers and the challenge of bringing tangible change in real
time to a very large population. Finally, it was felt that the fifth option did not build on the
primary strengths of HAP and its members, and that other agencies were better placed to
strengthen governmental capacities.

However, the second and third models were ultimately seen as complementary, rather than
competing. Members expressed a preference for a membership-based organization that could
both provide technical and strategic support to its members while monitoring progress. It will
thus prioritize standard and policy setting, capacity building, sharing experiences, and identify
various approaches towards complaints handling, monitoring and reporting.24

Self-regulation
In self-regulation, rules are developed, administered and enforced by those whose behaviour is
to be governed, with the ultimate aim of improving the services offered to claimants. A selfregulatory scheme may be developed by a single organization but is more frequently developed
at inter-organizational or sector level.25
Good practice in self-regulatory schemes, as HAP research notes, includes:
■ standards, rules or codes;
■ participation by those whose interests the standards, rules or code are designed to protect;
■ transparency;
■ mandate or authority from members to monitor and enforce collectively agreed rules;
■ revision and updating of rules;
■ accreditation of those members who follow agreed rules; and
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■ sanctioning of those members who fail to follow agreed rules.

! Within the humanitarian sector, inter-agency bodies or schemes have been created, a number
of which meet some of the above characteristics. They include inter-organizational umbrella
groups such as InterAction, People in Aid, Sphere and the UK Disasters and Emergencies
Committee.
Rules, codes or standards have also been developed, and their implementation supported
through technical training, publications and advocacy. However, with a few exceptions, the
implementation of these codes is not monitored, nor is anyone assigned responsibility for
ensuring that they are implemented. Thus, despite the plethora of humanitarian inter-agency
initiatives intended to ensure better quality, accountability or coordination, few qualify as selfregulatory according to the definition above.

Activities and mechanisms typically lacking include:
■ beneficiary participation;
■ monitoring;
■ means of investigating complaints or redress procedures;
■ accreditation; and
■ publication of findings.

The role and responsibility of humanitarian organizations
Meaningful self-regulation also requires a focus and insistence on individual responsibilities.
However, this is not sufficient in itself. Self-regulation must also include the relief
organizations themselves and the focus they place (or do not place) on accountability towards
affected populations and on accountability at large. Thus, the development of accountability
| at both field and headquarters level requires an examination of how the organization guides
and influences the conduct of its field workers.

This finding was also highlighted by the Inter Agency Standing Committee Task Force in the
context of its work on protection from sexual exploitation and abuse.

Accountability needs to be addressed both collectively and at individual agency
level. The sustainability and effectiveness of mechanisms to protect against sexual
exploitation and abuse require commitment expressed by management.
Managers must be tasked with promoting a culture of protection in which
exploitation and abuse is not tolerated and reports of possible violations are
treated seriously and confidentially. Coordination between agencies is also
essential to ensure a common approach to protect against sexual exploitation and
abuse and to foster a concept of collective responsibility. For each country in
humanitarian crisis, a properly representative team, including UN agencies, and
relevant national and international NGOs should be established to address this
issue on behalf of the humanitarian community.26

Many other factors support the localization of responsibility for accountability at organization,
leadership, and management level.

IDRL Chapter 10 Accountability to disaster-affected populations

Firstly, relief organizations constitute a legal entity with a set of corporate responsibilities, I
including as employer and manager of financial and fiscal responsibilities. They constitute a
moral entity as well. Their staff acts on behalf of the collective purpose and according to
collective directives.

Whilst the relief sector has often been characterized by the absence of a management culture
and the preeminence of individualized rather than collective positions, this does not negate the
previous two facts. These are the characteristics of a sector which has valued and encouraged
the moral autonomy of its individual members, because of the overall nature of the work and
the requirement of speed.

This does not mean that organizations do not carry responsibilities. At the most basic level,
organizations requiring their personnel to act semi-autonomously must recruit competent
individuals, train them, and sanction them whenever their activities are not conducted with
the diligence required. Furthermore, the high value placed on autonomy does not displace the
organization’s responsibilities towards its own personnel and towards its beneficiaries.

Through the established practice of listening and responding to disaster-affected populations,
changes in practices at the field level require broader transformations. In the first instance, this
must occur at the level of the relief organizations themselves in the value they place on
accountability as a key determinant and characteristic of interventions and interactions.
In many ways, building and institutionalizing accountability towards disaster-affected
populations shares many similarities with other transformative processes at sector and
organization levels. Experience with such transformations highlights the necessity of a clearly
enunciated organizational commitment and the allocation of appropriate resources (financial
and human) for the changes to take place.

HAP International
In January 2003, 15 humanitarian agencies27 initiated Humanitarian Accountability
Partnership International (HAP International), an organization whose mission is to uphold the
highest standards of accountability through collective self-regulation. Its vision is of a
humanitarian sector with a trusted, transparent and accessible accountability mechanism.
To achieve its vision, HAP International has developed the model of a membership-based, selfregulatory body that prioritizes external, peer and self-monitoring; complaints handling;
compliance procedures; and a staircase approach to performance improvement. A staircase
approach means that member agencies are not all expected to implement accountability
principles in the same fashion and at the same pace.

Upon joining, member agencies are requested to develop their own accountability work plan
with benchmarks and time frames. Each member agency develops and reports on its own
accountability work plan, which also serves as the basis for external monitoring and
performance assessment.28
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Conclusion
The creation of a permanent humanitarian accountability mechanism is part of a sector-wide
effort to reclaim humanitarianism. This effort is occurring in the midst of militarized and
contested environments, which are characterized by the targeting of civilians and relief
workers; lack of access to crisis-affected communities; and the blurring of the distinction
between humanitarian and military activities. Last year, humanitarians also had to confront the
issue of abuse of humanitarian aid from within its own ranks.

Courageously engaging with some of the sector practices is critically important. Heroic
behaviour, speed, efficiency, and logistics, qualities which have long been associated with
humanitarian activities have achieved a great deal in the alleviation of suffering and in
capturing (Western) imaginations and purses. But they borrow too heavily from the images of
the military sector. They also have done little to educate on the principles guiding relief
actions.

At issue here is the weak public understanding that relief work should be based on ethics,
accountability and the strength and dignity of crisis-affected individuals.29 Not enough has
been done to uphold the principles of impartiality, independence and accountability30 and
therefore to maintain the distinctive features of relief agencies originating from the
international solidarity movement or mandated by the UN.31
If the restoration of human dignity constitutes the raison d’être of humanitarian action, it is
imperative that the recipients of this action are able to exercise their rights. These include access
to information, a say in decisions that affect them, and the ability to seek redress where
appropriate.
This in turn requires that crisis-affected populations be provided with sufficient information
to form an opinion, and that their views be solicited and heard. Crucially, their feedback and
suggestions should be responded to, and their complaints and concerns should be the object
of proper mechanisms of investigation and redress.

Only through accountability to those whose lives it most affects, can humanitarian action truly
fulfil its objective to safeguard and uphold the well-being and dignity of those who have been
affected by disasters and armed conflicts.
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The Fundamental Principles
of the International Red Cross
and Red Crescent Movement
Humanity
The International Red Cross and Red Crescent Movement, born of a desire to
bring assistance without discrimination to the wounded on the battlefield,
endeavours, in its international and national capacity, to prevent and alleviate
human suffering wherever it may be found. Its purpose is to protect life and
health and to ensure respect for the human being. It promotes mutual
understanding, friendship, cooperation and lasting peace among all peoples.

Impartiality
It makes no discrimination as to nationality, race, religious beliefs, class or
political opinions. It endeavours to relieve the suffering of individuals, being
guided solely by their needs, and to give priority to the most urgent cases of

distress.

Neutrality
In order to continue to enjoy the confidence of all, the Movement may not take
sides in hostilities or engage at any time in controversies of a political, racial,
religious or ideological nature.

Independence
The Movement is independent. The National Societies, while auxiliaries in the
humanitarian services of their governments and subject to the laws of their
respective countries, must always maintain their autonomy so that they may be
able at all times to act in accordance with the principles of the Movement.

Voluntary service
It is a voluntary relief movement not prompted in any manner by desire for

gain.

Unity
There can be only one Red Cross or Red Crescent Society in any one country.
It must be open to all. It must carry on its humanitarian work throughout its
territory.

Universality
The International Red Cross and Red Crescent Movement, in which all societies
have equal status and share equal responsibilities and duties in helping each

other, is worldwide.

+c
The International Federation of
Red Cross and Red Crescent
Societies promotes the
humanitarian activities of
National Societies among
vulnerable people.

By coordinating international
disaster relief and encouraging
development support it seeks
to prevent and alleviate human
suffering.
The International Federation,
the National Societies and
the International Committee
of the Red Cross together
constitute the International
Red Cross and Red Crescent
Movement.

