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INTRODUCTION
Children, being as they are particularly vulnerable, should have 
priority in receiving protection and assistance.
The international community understands this and has been showing 
its concern since the turn of the century. The 1924 Declaration 
of Geneva marked the beginning of a long law-making process; the 
Draft Convention on the Rights of the Child, which has been 
examined each year since 1978 by the Commission on Human Rights, 
surely marks its end. Other instruments of international law have 
appeared along the way. Some were adopted, others not.
There can be no doubt that in time of war children need even more 
protection and assistance than in peacetime, especially as in 
recent conflicts the majority of victims have been women and 
children. In addition, there is a type of modern warfare in which 
regular armies face guerillas, too often boys barely out of 
childhood carrying weapons which they use indiscriminately. When 
children take part in hostilities, it is not only they who face 
terrible danger but the persons who become their targets.
The States' desire to protect children in such situations is thus 
indeed justified. Article 20 of the Draft Convention on the 
Rights of the Child, a provision adopted by the Commission on 
Human Rights in March 1986, demonstrates this desire. However, 
this new Article should represent an advance and not a step 
backwards in relation to existing instruments of international 
law, that is the Geneva Conventions of 1949 and the Additional 
Protocols of 1977, many provisions of which provide children with 
special protection in such situations. It is this question which 
we will endeavour to examine in the present study.
I. HISTORICAL REVIEW
1. The League of Nations, the United Nations, and human rights
The League of Nations gave its attention to the protection of the 
child as early as 26 November 1924 when its 5th Assembly adopted 
the Declaration of Geneva on the rights of children which 
provided them with special protection beyond and above all 
considerations of race, nationality and creed 1).

1) History of the International Committee of the Red Cross, vol.
2 (Durand), Geneva 1978, p. 165.
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On 20 November 1959, the United Nations General Assembly 
proclaimed the Declaration of the Rights of the Child 2). 
Thus, once again, the international community demonstrated that 
it wished to accord children a special status. The UN Declaration 
restates the 1924 Declaration while adding new provisions 
including the right to grow up in a family setting, in an 
atmosphere of happiness, love and understanding, and the right 
to an education... Children are also protected against all forms 
of exploitation.
The necessity of providing children with special protection has 
also been recognized in the Universal Declaration of Human 
Rights, in the International Covenant on Civil And Political 
Rights (in particular Articles 23 and 24), in the International 
Covenant on Economic, Social and Cultural Rights (in particular 
Article 10) and in the statutes of specialized agencies and 
international organizations concerned with the welfare of
children 3).
On 14 December 1974, the United Nations General Assembly 
proclaimed the Declaration on the Protection of Women and 
Children in Emergency and Armed Conflict. This declaration 
prohibits, for example, bombings and attacks on civilian 
populations, all forms of repression and cruel and inhuman 
treatment of women and children 4).
On 21 December 1976, the General Assembly proclaimed 1979 to 
be the International Year of the Child in order to mark the 20th 
anniversary of the Declaration of the Rights of the Child. The 
year 1979 was a year of action taken at the national level and 
guided by UNICEF 5).
While preparations were underway for the International Year of 
the Child, the Polish government took the initiative of proposing 
that a draft convention on the rights of the child be drawn up. A 
first draft was presented to the Commission on Human Rights in 
1978. Taking into account the observations and suggestions 
received from the Member States of the Commission and the 
competent specialized agencies and intergovernmental 
organizations, the Polish government submitted a modified draft 
to the Division on Human Rights in Geneva on 5 October 1979 6).

2) 35th Compilation of International Instruments, United 
Nations, New York 1983, p. 129-130.

3) United Nations document from 7 October 1985 (A/C.3/40/3), 
p. 4.

4) 35th Compilation of International Instruments, United 
Nations, New York 1983, p. 130-131.

5) United Nations Action in the field of human rights, p.
207-208.

6) United Nations document from 7 October 1985 (A/C.3/40/3), p. 
4.
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From its 35th (1979) to its 42nd (1986) session, the Commission 
on Human Rights continued to examine the question of a Convention 
relating to the rights of children. In 1979, an open-ended 
Working Group was established 7). Since then, this Group 
has met each year for one week prior to the session of the 
Commission on Human Rights in order to accelerate the work on the 
draft convention.
2. The International Committee of the Red Cross (ICRC) and 

international humanitarian law 8)
The ICRC too has been concerned for a very long time about the 
situation of children, especially in cases of armed conflict. In 
December 1918, an ICRC doctor who had returned from a mission in 
Vienna drew the attention of aid organizations to the plight of 
children in Austria. Many of them were orphans, homeless and 
destitute. In order to take them in and care for them, it was 
thought best to create an autonomous organization. In 1919, the 
ICRC, the Save the Children Fund (a British organization) and the 
Swiss Committee for Relief to Children appointed a temporary 
committee to set up the proposed organization. The committee's 
work led to the founding of the Save the Children Fund 
International Union. Between 1922 and 1923, this new organization 
drew up a Declaration of the Rights of the Child which was, as we 
have seen, adopted by the League of Nations in 1924 9) .
On 12 January 1939, the ICRC, still in conjunction with the Save 
the Children Fund International Union 10) , drew up a draft 
convention for the protection of children in cases of armed 
conflict. Unfortunately, the outbreak of hostilities was to 
prevent its adoption. During the Second World War, the ICRC 
frequently took action on behalf of children, especially in order 
to reunite families.
Following the conflict, the ICRC resumed its attempts to create 
special provisions relating to the protection of children.

(

7) ibid.
8) i.e. the Geneva Conventions of 1949 and their Additional 

Protocols of 1977.
9) History of the International Committee of the Red Cross, 

Volume 2 (Durand), Geneva 1978, pages 162-166.
10) The amalgamation of the Save the Children Fund International 

Union and the International Association for Child Welfare in 
1946 resulted in the present International Union for Child 
Welfare.
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The Fourth Geneva Convention, relative to the protection of 
civilian persons in time of war, was adopted in 1949 and contains 
no less than 17 articles specially for the protection of 
children.
These provisions were complemented by those contained in the 
Protocols additional to the Geneva Conventions, adopted on 10 
June 1977 by the Diplomatic Conference on the Reaffirmation and 
Development of International Humanitarian Law. These two new 
instruments provide children with special protection and, for the 
first time, deal with the participation of children in 
hostilities.

II. THE RELATIONSHIP BETWEEN THE DRAFT CONVENTION ON THE RIGHTS 
OF THE CHILD AND INTERNATIONAL HUMANITARIAN LAW
1. Draft Convention on the rights of the child
A. General points

The Working Group which, as in previous years, met in 1986 one 
week before the Commission on Human Rights went into session, 
that is from 27 to 31 January, adopted seven substantial 
additional Articles. Since it began its work, the Commission on 
Human Rights has approved about thirty provisions 11). Articles 
6 bis (second sentence in the first paragraph; second and third 
sentences in the second paragraph) and 18 quater were examined by 
the Working Group at its 1986 session but not yet adopted. Two 
major Articles remain to be examined (Article 18 ter on sexual 
exploitation; Article 21 bis on the treatment of aliens), two 
provisions on implementation (Articles 22 and 23) and a certain 
number of procedural provisions (articles 24 to 29) 12). 
Prominent among the provisions which have thus been adopted are 
Article 11 bis (child refugees) and Article 20 (children in armed 
conflicts) which, considering their relevance to international 
humanitarian law, are of special interest to us.
Article 11 bis refers to "international human rights or 
humanitarian instruments" and calls on States to Join in all the 
efforts made by the United Nations and other competent 
intergovernmental and non-governmental organizations to protect 
and assist children in such a situation. In fact, the ICRC's 
Central Tracing Agency plays a major role in precisely this area 
by tracing the parents of unaccompanied refugee children and 
reuniting those children with their families in cases where

11) Articles 1-6, 6 bis, 6 ter, 7, 7 bis, 8, 8 bis, 9, 9 bis, 10, 
11, 11 bis, 12, 12 bis, 12 ter, 13-18, 18 bis, 19-21, see 
annex I of the United Nations document (E/CN4/1986/39) of 13 
March 1986.

12) See annexes II and III of the United Nations document 
(E/CN4/1986/39).
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tracing is successful 13). Particular attention should be given 
to Article 20 in that the text which was adopted on first reading 
at the 42nd session of the Commission on Human Rights (March 
1986) has the effect of weakening the international humanitarian 
law in force. A critical examination of this provision will be 
made in the third section.

B. Article dealing with children in armed conflicts
During the meeting of the open-ended Working Group (28 January 
to 1 February 1985) which preceded the Forty-first session of the 
Commission on Human Rights, the delegations of the Netherlands, 
Sweden and Finland, supported by Belgium, Peru and Senegal, 
proposed the introduction of an article on children in armed 
conflicts, a provision which did not exist in the original Polish 
draft. The text reads:
"1. States Parties to the present Convention undertake to 
respect and to ensure respect for rules of international 
humanitarian law applicable in armed conflicts which are relevant 
to children.

2. In order to implement these obligations, States parties to 
the present Convention shall, in conformity with the relevant 
rules of international humanitarian law, refrain in particular 
from recruiting children into the armed forces and shall take all 
feasible measures to ensure that children do not take part in 
hostilities ".

This article was introduced at the instigation of various 
nongovernmental organizations. Moreover, it was already present 
in the 1984 NGO draft, albeit in a somewhat different form.
The same year, the Islamic Republic of Iran also submitted a 
draft article 14).

13) ICRC rules of conduct concerning the problem of unaccompanied 
children, of 12.2.81.

14) "a) States Parties to the present Convention, guided by the 
principles of international customary law and Geneva law, 
shall refrain from committing a military attack and 
bombardment of undefended cities and the civilian population, 
inflicting incalculable suffering, especially on children who 
are the most vulnerable members of the population.

b) The use of chemical and bacteriological weapons in the 
course of armed conflict constitutes one of the most 
flagrant violations of the Geneva Protocol of 1925, and the 
principles of international humanitarian law and inflicts 
heavy losses on civilian populations including defenceless 
children, such acts constitute a crime against humanity. "
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In 1986 it was the Iraqi delegation which submitted a new 
provision 15); this was withdrawn during the following 
discussion.
Still in 1986, the NGOs resubmitted their 1984 text which they 
had modified slightly by changing the order of the various 
paragraphs and adding a fourth: "The principles of humanitarian 
law should also be applicable for the protection of children in 
situations of internal strife" . This provision should doubtless 
have increased the protection afforded to children. However, no 
government wanted to sponsor the proposal as it was considered to 
go too far. The same reasons were certainly behind such 
situations being excluded from the Additional Protocol II of 1977 
(Article 1, paragraph 2) 16)
In the end, it was the draft put forth by Sweden, the Netherlands 
and Finland which was submitted for discussion.
After long debate 17), the details of which will not be 
discussed here, the following text (Article 20) was adopted by 
the open-ended Working Group 
session of the Commission on

which preceded the Forty-second 
Human Rights (1986):

15) be shown for children. Their"1. Special respect must
protection must be ensured and the parties to the conflict 
must provide them with the care and assistance they need by 
virtue of their age.

2. On the occurrence of an armed conflict, the parties 
involved therein must take every posible measure to ensure 
that children do not participate directly in hostilities and 
are not sent to combat areas. The said parties shall, in 
particular, refrain from mobilizing these young persons in 
their armed forces.

3. If, in exceptional circumstances and notwithstanding 
the provisions contained in the preceding paragraph, children 
participate directly in hostilities and are captured by the 
adversary, they shall continue to enjoy the special 
protection to which they are entitled under this article.

4. In the event of children being captured, detained or 
interned for reasons connected with an armed conflict, they 
must be confined in places separate from those assigned to 
adults. "

16) "2. This protocol shall not apply to situations of internal 
disturbances and tensions, such as riots, isolated and 
sporadic acts of violence and other acts of a similar nature, 
as not being armed conflicts. "

17) United Nations document of 13 March 1986 (E/CN.4/1986/39), 
p. 28-30.
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"l.The States Parties to the present Convention undertake to 
respect and to ensure respect for rules of international 
humanitarian law applicable to them in armed conflicts which 
are relevant to the child.

2. States Parties to the present Convention shall take all 
feasible measures to ensure that no child takes a direct 
part in hostilities and that they shall refrain in 
particular from recruiting any child who has not attained 
the age of 15 years into their armed forces.

3. In accordance with their obligations under international 
humanitarian law to protect the civilian population in armed 
conflicts, States Parties to this Convention shall take all 
feasible measures to ensure protection and care of children 
who are affected by an armed conflict" 18).

2. Protection of the child in international humanitarian law
Neither the Geneva Conventions of 1949 nor their Additional 
Protocols of 1977 give a definition of the child. However, the 
age limit of 15 years, which is set in many places in the Fourth 
Convention and is to be found in Article 77 of Protocol I, seems 
to provide a reasonable basis for a definition. At age 15, a 
person's faculties are usually developed to the extent that 
special care is no longer necessary. But a certain flexibility 
should be maintained because in many respects persons even older 
than 15 are still children, both physically and mentally.

A. Protection of children as members of the civilian 
population
a) General protection

Children are protected in a general way by international 
humanitarian law as persons not taking part in the 
hostilities.

18) A European Convention is in the process of being drawn up. It 
contains the following provision on children in armed 
conflicts (Article 42):
"Les Parties Contractantes s 'engagent à respecter, et à faire 
respecter, dans la mesure de leurs moyens, les dispositions 
des Conventions de Genève de 1949 et de leurs Protocoles 
additionnels de 1977, applicables dans les conflits armés, 
visant à protéger les enfants et à prendre, en temps de 
paix, les mesures administratives et législatives 
appropriées. "
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To begin with, they are protected against abuses by the Party to 
the conflict in whose hands they find themselves and are in the 
category of persons protected by the Fourth Geneva Convention 
relative to the protection of civilian persons in time of war. As 
such, they benefit from all the provisions setting out the 
fundamental principle of humane treatment. In a non-international 
armed conflict, these persons are protected by Article 3 common 
to the four Geneva Conventions.
In addition, as members of the civilian population they benefit 
from the rules set down by international humanitarian law 
concerning the conduct of hostilities. These rules, which are 
based on the principle of distinguishing between civilians and 
combatants and prohibiting attacks against civilian populations, 
are set forth in the Additional Protocols of 1977.

b) Special protection

Children who do not take part in the hostilities also benefit 
from special protection through their status of being 
particularly vulnerable. Although the Fourth Geneva Convention 
contains many provisions to protect children, the principle on 
which these provisions are based was not clearly 6tated until the 
two Protocols were adopted:

"Children shall be the object of special respect and shall 
be protected against any form of indecent assault. The 
Parties to the conflict shall provide them with the care and 
aid they require, whether because of their age or for any 
other reason" (Protocol I, Article 77).

For non-international conflicts, Article 4 of Protocol II, should 
be consulted.
There are no less than 25 Articles affording special protection 
to children in the Geneva Conventions of 1949 and their 
Additional Protocols of 1977. Firstly, they are protected against 
the effects of the hostilities (admission of children less than 
15 years of age, of expectant mothers and mothers of children of 
less than seven years of age to hospital and safety zones: Fourtl 
Convention, Article 14; evacuation of children and maternity 
cases from besieged or encircled areas: Fourth Convention, 
Article 17).
The right to care and assistance is guaranteed (children of less 
than 15 years of age, expectant mothers and maternity cases are 
entitled to be sent medical supplies, food and clothing within 
the meaning of Article 23; other provisions such as those in 
Articles 50, 81, 89 and 91 of the Fourth Convention and Article 
70 of Protocol I prescribe similar assistance). There are also 
guarantees concerning personal rights (Fourth Convention, Article 
50).
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In addition, the principle of preferential treatment is set forth 
in Articles 38 and 50 of the Fourth Convention.
Children's cultural environment, education and the unity of their 
families must be preserved (Articles 24, 25, 50, 51, 82, 94 of 
the Fourth Convention; Articles 74 and 78 of Protocol I).
Children who are arrested, detained or interned must be held in 
quarters separate from the quarters of adults (Protocol I, 
Article 77).
In addition, the death penalty may not be carried out on persons 
who have not attained the age of 18 years at the time the offence 
was committed (Fourth Convention, Article 68 and Protocol I, 
Article 77).
There are also special provisions in favour of children who have 
been orphaned or separated (Articles 24 and 50 of the Fourth 
Convention).
Finally, the Fourth Convention encourages the release, 
repatriation, return to the place of residence or accommodation 
in a neutral country of children and nursing mothers and young 
children (Fourth Convention, Article 132).
These rules were to some extent included in Protocol II relating 
to the protection of victims of non-international armed 
conflicts.

B. Children taking part in the hostilities
It has not been possible to absolutely prohibit participation 
by children in the hostilities. The Additional Protocols have, 
however, made significant progress by, for example, banning the 
recruitment of persons under the age of 15 years (Protocol I, 
article 77, paragraph 2 and Protocol II, Article 4, paragraph 3 
[c] ) . Moreover, Protocol I encourages the Parties to a conflict, 
if they recruit persons between the ages of fifteen and eighteen, 
to enlist the oldest first (Article 77, paragraph 2).
If, in spite of the provisions of the Additional Protocols, 
children of less than 15 years of age take a direct part in 
hostilities and are captured, they benefit from the protection of 
children prescribed by these instruments (Protocol I, Article 77, 
paragraph 3 and Protocol II, Article 4, paragraph 3 [d] 19) .

19) Article by D. Plattner "Protection of Children in 
International Humanitarian Law", International Review of the 
Red Cross, May-June 1984.
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III. CRITICAL EXAMINATION OF ARTICLE 20 OF THE DRAFT CONVENTION 

ON THE RIGHTS OF THE CHILD
It is above all paragraphs 2 and 3 of Article 20 which give rise 
to comment.
1. Paragraph 2
Paragraph 2 speaks of taking part in hostilities (first sentence) 
and recruitment (2nd sentence).
1.1. As far as taking part in hostilities is concerned, this 

provision might, it is true, appear to extend somewhat the 
protection afforded by the 1977 Protocols. Indeed, Article 
20, paragraph 2 prescribes that the "States Parties to the 
present Convention shall take all feasible measures to 
ensure that no child takes a direct part in hostilities. . ." 
The term child must be interpreted in accordance with 
Article 1 of the Draft Convention which gives the following 
definition: "According to the present Convention a child is 
every human being to the age of 18 years unless, under the 
lav of his State, he has attained his age of majority 
earlier". Although in most industrialized countries this 
age is 18 years or even older, it is to be feared that in 
other parts of the world, in fact those parts where armed 
conflicts most often take place, the age of majority is 
reached earlier. In Islamic countries, the age of majority 
is reached by boys between 12 and 15 years of age and by 
girls at 17 years of age 20). The law in force in Angola 
since 9 February 1982 fixes the age at 14 years 21). In 
this connection, the International Union for Child Welfare 
(IUCW) declared during the Diplomatic Conference on the 
Reaffirmation and Development of International Humanitarian 
Law (1974-1977): "In a number of developing countries, 
especially in Africa, children of 14 are already adults 22) 
...". This is one of the reasons for which the age of 15 
years was maintained in the 1977 Protocols, which represents 
some progress while remaining realistic.
The Working Group could have taken advantage of the adoption 
of Article 20 to improve protection by prescribing that the 
States Party to the present Convention take all "necessary" 
measures instead of "all feasible" measures. In other

20) Quoted by Philippe Saunier in his study on children in armed 
conflicts, University of Nice, February 1986, p. 18.

21) Quoted by the same author, p. 19.
22) Quoted in "New Rules for victims of armed conflicts. 

Commentary on the two 1977 Protocols additional to the Geneva 
Conventions of 1949" by M. Bothe, K.J. Partsch, W.A. Solf, 
The Hague/Boston/London , 1982.
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words, the text which was finally approved means that 
voluntary participation by children is not totally 
prohibited. During the Diplomatic Conference (1974-1977), 
the ICRC had proposed the words "necessary measures" but 
this was, unfortunately, not accepted. Protocol I, Article 
77 speaks of "feasible measures" .

Likewise, the Working Group could have strengthened 
protection by removing the word "direct”. The ICRC 
suggested this too during the Diplomatic Conference but the 
proposal was not approved. This being the case, it can 
reasonably be inferred from the present Article 20 of the 
Draft Convention that indirect participation, for example 
gathering and transmitting military information, tranporting 
weapons, munitions and other supplies is not affected by the 
provision.
By contrast, Protocol II, Article 4, paragraph 3 goes 
further, dispensing with terms such as "feasible measures" 
and "direct" 23) .
In other words, the first sentence of the second paragraph 
in Article 20 does nothing to improve the protection of 
children over that provided by the Protocols.

1.2. As for the question of recruitment (second sentence of the 
second paragraph), one can only conclude that it does not go 
as far as Protocol I. In fact, Protocol I, article 77, 
paragraph 2 adds: "...In recruiting among those persons who 
have attained the age of 15 years but who have not attained 
the age of 18 years, the Parties to the conflict shall 
endeavour to give priority to those who are oldest". This 
was a compromise on the part of the Diplomatic Conference 
(1974-1977); indeed, one delegation had proposed an 
amendment in which the minimum recruiting age would be 
raised from 15 to 18 years. The majority was opposed to 
extending the ban on recruitment beyond 15 years of age 
but, in recognition of this proposal, the provision was made 
that in recruiting persons between the ages of 15 and 18, 
those oldest would be recruited first 24) .
2. Paragraph 3
But it is paragraph 3 which presents the greatest risk of 

weakening international humanitarian law.

23) Protocol II, Article 4, paragraph 3 (c): "children who have 
not attained the age of 15 years shall neither be recruited 
in the armed forces or groups nor allowed to take part in 
host Hi ties ".

24) See Official Records III, page 301, CDDH/III/325.
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In using the wording "...States Parties to this Convention shall 
take all feasible measures to ensure protection and care of 
children who are affected by an armed conflict", the authors of 
Article 20 failed to incorporate the rule prohibiting attacks on 
civilians and therefore, obviously, on children. Certainly one of 
the fundamental rules of international humanitarian law 
applicable in armed conflicts is the one stating that the parties 
to the conflict shall, at all times, distinguish between the 
civilian population and the combatants in such a way that the 
population and civilian objects are spared. Neither the civilian 
population as such nor individual civilians may be the object of 
attack. Attacks may only be made on military objectives 25). 
This principle conveys the humanitarian rules applicable in any 
of the situations normally faced by armed forces. They are set 
forth in more detail in treaties such as the Regulations of The 
Hague of 1907 and the Geneva Conventions of 1949. The two 
Additional Protocols of 1977 reaffirm and develop these rules. 
Within the meaning of these instruments, the prohibition of 
attacks on the civilian population is an inviolable principle 
(Protocol I, article 51, paragraph 2). The right to care and 
assistance is also absolute. Article 23 of the Fourth Convention, 
for example, prescribes that "each High Contracting Party shall 
foodstuffs, clothing and tonics intended for children under 15, 
expectant mothers and maternity cases". Several other provisions 
in the Fourth Geneva Convention and Protocol I prescribe similar 
assistance (see chapter 2, section 2).

CONCLUSION
It is of paramount importance that the 
time not leave us indifferent and that 
under law.

fate of children in war- 
we ensure their protection

not be allowed toAt the same time, new instruments 
undermine rights already acquired 
protection which has already been 
Conventions of 1949 and their Additional 
is what is in danger of happening if, at 
wording of Article 20 is not changed.

must
and weaken the special 
given to children in the Geneva 

Protocols of 1977. That 
its second reading, the

Article 20 must notIn addition, the provisions contained in 
convey the impression of addressing the entire question, and it 
must not be forgotten that there are some 25 Articles covering 
this area which are in force in international humanitarian law.

25) - Twentieth International Conference of the Red Cross, 
Vienna 1965.
- Basic rules of the Geneva Conventions and their 
Additional Protocols, ICRC, September 1983, p. 7.
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In order to preserve the essential gains which have been 
made in international humanitarian law, we feel it important 
that the safeguard clause in Article 21 of the Draft 
Convention on the rights of the child 26) not be modified.

26) "Nothing in this Convention shall affect any provisions that 
are more conducive to the realization of the rights of the 
child and that may be contained in :

a) The law of a State Party, or

b) Any other international convention, treaty or 
agreement in force for that State. "


