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34/68 Annex "A"

In the Court of Appeal of Ramallah

Before Their Honours: Judge Nahad Garalla, Presiding
Judges Salah el-Din Abasi and Galeb al-Haj Mahmud

Appellant: Muhammad Amin al-Ja'bari, through his counsel, Israeli Advocate

Netanel Mamuni

Respondent: Ahmad Ya'qub 'Abd al-Karim al-'Awiwi, through his counsel,
Advocate 'Abd al-Karim al-Namura

The Decision Appealed against

This is a Decision of the District Court of Hebron of February 5, 
1968, in Case No. 44/67, holding that Order No. 145 of the Commander of the 

Israel Defence Forces in the West Region should not be given effect and, 
therefore, refusing to recognise the power of attorney of Israeli Advocate 
Netanel Mamuni and not permitting him to appear before that -Court.

At the hearing held before, us in the presence of the two abovementioned 
counsel, the Statement of Appeal was read, and it was found that it had 
been filed within the period prescribed by law, and it was therefore 
decided that it was acceptable in formal respect.

After recapitulating the contents of the Statement of Appeal, counsel 
for the Appellant added some oral pleas, elucidating the grounds of appeal. 
Counsel for the Respondent made some counterpleas, whereupon counsel for 
the Appellant made some further pleas.

The grounds of appeal are briefly as follows:

1) The nizami (ordinary) courts have no authority to challenge 

legislative acts of the Occupation Authorities.

2) The Commander of the Israel Defence Forces was competent to issue 

Order No. 145 Concerning the Appearance of Israeli Advocates before 
Nizami Courts in the West Bank.

3) The record of the proceedings in the District Court is drawn up 

in a manner contrary to the provisions of section 139 of the 
Civil Procedure Law, which requires the signature of the Judge, 
the clerk and counsel on each page of the record.

4) The Judge whc heard the case had no jurisdiction, since he, who 

had been appointed by the Military Commander, was only competent 
to hear cases referred to him by the President of the District
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Court (Gazette No. 7, p. 294). This case was not referred to the said Judge 

by the President of the District Court.

Counsel for the Respondent raised the following formal points:

1) The Decision appealed against is of the category of interim decisions; 

it cannot be appealed separately, but only together with the appeal 
against the final judgment which will be given in the matter.

2) The Appellant did not add to the Statement of Appeal certified copies 

of the Decision appealed against, as required by the provisions of 
section 215 of the Civil Procedure Law; instead, the Respondent 
received only a photostat copy.

5) Counsel for the Appelant was not competent to sign the Statement of 

Appeal, since the right of signature is reserved to the Appellant 
personally.

We will first deal with these formal points.

As to the second contention. Among the papers in the appeal file, we have 
found two duly certified copies of the Decision. It seems that the process
server who served the Statement of Appeal did not add to it one of the two 
duly certified copies, but added the photostat copy to it. The Appellant is thus 
not responsible for this defect.Since, furthermoer, section 220 of the Civil 
Procedure Law permits the rectification of defects of this kind, and since 
counsel for the Respondent agreed to accept one of the copies in the file 
directly and has, moreover, waived this contention, we feel no obligation to 
continue dealing with this point.

As to the third contention. In the opinion of this Court, section 17 of 
the Civil Procedure Law empowers counsel for the Appellant to sign the 
Statement of Appeal on behalf of his client - of course only in so far as this 
Court finds that the Israeli Advocate Mr. Netanel Mamuni is entitled to appear 
and plead before nizami courts in the West Bank.

Aa to the first contention. Section 205 of the Civil Procedure Law 
provides that judgments of District Courts are appealable to a Court of Appeal.

Since the Civil Procedure Law does not define the term "judgment", we 
deem it our duty to examine its definition by some jurists, in order to 
determine whether the Decision appealed against comes within the meaning of 
that term.

In his book "The Procedure of Civil and Commercial Courts", 8th edition 
(1956), pp. 818-823, Dr. Abu al-Wafa writes: "There are two kinds of judgments; 

judgments given in respect of the subject-matter of the claim and judgments 
given prior to considering the substance of the case (i.e. interim judgments).



Clearly, the first kind of judgment, may be appealed against as soon as it is 
given. The same apjplies in respect of a judgment concerning part of the subject
matter, they now include, in addition to procedural decisions and interim 
decisions, all decisions given in the course of hearing the claim, before judgment 
is given - either provisionally or finally - as to the respective claims of the 
parties. Such decisions cannot be appealed immediately upon being given, unless 
they terminate, wholly or in part, the liti’gation.between the parties ....
Interim decisions which may be disputed immediately are: (1) decisions which 
terminate the litigation between the parties; (2) decisions which partly terminate 
such litigation; (5) decisions to dismiss the claim; (4) procedural decisions, 

becuase they are independent and also because they may cause direct damage; 
they must be appealed without delay.

Generally, a decision which can be appealed independently is one that can 
be appealed immediately upon being given because it is not of significance to 
the final judgment as to the substance of the case and because it causes damage 
to the party against whom it is given that cannot be repaired after final 
judgment.

A decision which cannot be appealed directly must be appealed together 
with the appeal against the judgment concerning the subject-matter of the claim. 
However, it may be appealed separately if its annulment would necessitate the 
reversal of the judgment concerning the subject-matter of the claim. In other 
words, an interest in a separate appeal against an interim decision exists only 
if an annulment of the decision would entail the reversal of the judgment as 
to the subject-matter.

In view of the above, this Court considers that a decision prohibiting an 
advocate from appearing on behalf of his client and prescribing that the claim 
be heard in his absence causes damage to the client and should be annulled, and 
consequently, the judgment as to the subject-matter of the claim would eventually 
have to be reversed, since it would have been a proceeding that was taken in the 
absence of the party, who was denied the right to examine the other party, to 
plead and to submit evidence. We therefore rule that the decision appealed 
against is of the kind of decisions that may be appealed separately, and we 
accordingly reject the opposition.

Vie now proceed to deal with the grounds of appeal:

As to the third ground. It is true that section 159 of the Civil Procedure 
Law prescribes that the clerk shall sign the record together with the Judge 
and the parties, but that law contains no provision requiring the inva1idotion 
of the record if this formality has not been complied with. Since it is an 
established rule that nothing shall be invalidated without an express provision 
to that effect, and since the record in this file has been signed by the Judge 

and the clerk, we hold that this ground is not valid.
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As to the fourth ground. It is true that the order of the Commander 
.of the Israel Defence Forces concerning the appointment of the Judge 
provides that he is only competent to deal with matters referred to him 
by the President of the District Court, but this Court considers that 
this provision is merely an administrative direction for the apportionment 
of cases among the Judges. It is also true that there is no written 
request in this file by 'which the President of the District Court asks the 
aforesaid Judge to hear this case, but since the President knewT that
the Judge had taken the case and begun to hear it, it is clear that the 
President had sanctioned the act of the Judge. This is in conformity with 
the rule that "a person's silence means nothing, but silence is sometimes 
taken for a statement and an admission". (Article 67 of the Mejelle); 

moreover, nothing should be invalidated without an express provision.

Counsel for the Responsent contends that the Israeli Advocate Netanel 
Mamuni may not appear as counsel on behalf of the Appellant before the 
courts of the West Bank since he is not a Jordanian advocate registered 
with the Jordanian Bar Association. Counsel for the Respondent further 
contends that Order No. 145 is ineffective because the Israeli Commander 
who issued it was incompetent to do so.

It is true that an Israeli advocate would not be able to appear before 
the courts of the West Bank if Jordanian law were the only law applicable 
here, but is this so if we take into consideration the occupation of the 
West Bank by the Israel Defence Forces, Israeli military rule here, and 
the issue of Order No. 145.

This court considers that in order to answer this question thoroughly 
we cannot contend ourselves with the provisions of Jordanian law, but must 
refer to the provisions of international law and the pronouncements of 
students of international law.

On June 7, 1967, the Commander of the Israel Defence Forces in the 
West Bank Region published Proclamation No. 1 Concerning the Assumption of 
Government by the Israel Defence Forces. Section 1 of that Order states.»
that "the Israel Defence Forces have today entered the region and assumed 
control and the maintenance of security and public order therein."

On the same date, he published Proclamation No. 2 Concerning Law and 
Administration. Section 2 of that Proclamation says: "The law which 
existed in the region on June 7, 1967, shall sontinue in force in so far 
as it is not repugnant to this Proclamation or to any proclamation or 
order which will be issued by me or to the changes resulting from the 
establishment of the rule of the Israel Defence Forces in the region." 
Section 5 of that Proclamation says: "Every governmental, legislative, 
appointive and administrative ower in respect of the region or its 
inhabitants shall henceforth vest in me alone and shall only be exercised
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by me or a person appointed by me for that purpose or acting on my behalf."

Relying on the aforesaid two Proclamations, we find that with effect 
from June 7, 1967, the legislative power in the region vests in the 
Commander of the Israel Defence Forces, or a person appointed by him for 
that purpose or acting on his behalf, so long as the military occupation 
of the West Bank Region is effective.

Since the occupation is effective, the occupation regime is bound to 
carry on the administration of the West Bank and to take appropriate 
steps to restore and maintain public order in the region until things return 
to normal. In this connection, we rely on the provisions of article 43 of 
the Hague Convention and the remarks of Dr. Abu Haif in his "General 
International Law", 7th ed. (1965), p. 858.

An occupation regime, in discharging this obligation, must, as far 
as possible, give effect to the Iaw3 existing in the occupied tarrit^ry 
and must not replace these laws, or part thereof, by others except as far 
as this is imperative. This view is supported by Dr. Abu Haif's above- 
mentioned book (p. 860), Dr. Ghanem's book "Principles of General 
International Law", 1st ed. (1956), and von Glahn's book "The Occupation 
of Enemy Territory" (1957).

The conclusion from all the foregoing is that the Occupation 
Authorities may amend and supplement laws which were in force in the 
occupied territory at the time of the occupation if such measures are 
imperative. But who is competent to decide whether such an imperative 
need exists? Students of international law have declared that this 
competence is vested in the occupation forces, who decide that question 
with a view to enacting legislation to amend or add to laws in force in 
the occupied area. In this connection, we would note von Glahn's remark 
that the Occupation Authorities are the sole judges of the degree of 
necessity for freezing, amending or replacing the local laws of the 
occupied territory.

This being so, this Court holds that the courts in the occupied area 
are not competent to consider whether or not an imperative need for 
additional or amending legislation as aforesaid exists. Von Glahn has 
clarified this point in his abovementioned book.

But even if we proceed on the assumption that this Court is competent 
to examine the problem of that imperative need, we should decide that, as 
far as Order No. 145 is concerned, the present situation necessitated the 
issue of such an order because of the dozens of advocates in the West 
Bank only a small minority agree to practise, while the majority prefer 
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to stay at home and. leave the inhabitants confused., with nobody to turn to 
for represntation before the civil and military courts, nobody to defend 

them, nobody to assert their rights.

Moreover, Jordanian law itself requires the appearance of advocates. 
The Bar Association Law provides that statements of claim in civil cases 
for amounts exceeding five hundred dinars are only receivable in the 
courts if they are signed by an advocate. The Criminal Procedure Law 
provides that the accused is only permitted to refuse to answer the charge 
in the presence of an advocate who represents him. Other relevant provisions 
of law are those requiring the courts to appoint a defence counsel for the 
accused in the case of several specified felonies.

This Court, in finding that the occupation authorities are competent 
to enact laws adding to or amending existing laws in so far as there is an 
imperative need for doing so, holds that such a need exists 'in the case of 
Order Ubiety (notwithstanding our ruling that we are not competent to 
decide on the existence or non-existence of such a need), that the said 

Order is tantamount to the addition of a new provision to the Jordanian 
Bar Association Law and that, accordingly, Israeli advocates are permitted 
to represent a party to a civil action, or an accused person in a criminal 
case, on the strength of a written power of attorney.

In view of all the above, this Court finds that the Decision of the 
Judge of the District Court is contrary to law, and we therefore decide 
to cancel it and to authorize the Israeli advocate to represent the 
Appellant and to appear on his behalf before the Court, and we also decide 
to return the file to the District Court for appropriate action.

Given in public, in the name of the law, by majority vote, in the 
presence of counsel for the parties.

(-) (-) (-)

Judge Judge Presiding Judge
(dissenting)


