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DECISION

After we had heard all the evidence of the witness for the prosecution,
Sergeant Abraham
prosecution, Corporal

, and part of the evidence of witness No. 2 for the
' ;

: Ronald, Accused No. 1 contended that he was a

prisoner of war, and similar pleas were made by all the other accused.

When the accused were asked by this Court whether they were prepared to
testify in order to ascertain whether the conditions entitling them to be

regarded as prisoners of war were fulfilled, Accused No. 1 refused to testify,

stating that he did not recognise the jurisdiction of the Court.
Accused No. 2, on the other hand, was prepared to testify on oath, and in
the course of his testimony he claimed that he belonged to the"Organization of
the Popular Front for the Liberation of Palestine" and that at the time of his

capture he wore military dress and had in his possession a military pass issued

to him on behalf of the Popular Front, showing "the letters J.T.F. (Popular
Front for the Liberation of Palestine), my name and my serial number (p. 19 of
the record). At the beginning of the cross-examination of the witness, Accused
No. 2, the witness decided that he did not wish to continue giving evidence.

Further witnesses for the defence were not heard, but in the light of the
prosecutor’s statement on p. 16 of the record we assume that the accused wore

dark green uniforms and mottled caps and we also assume that they were in
possession of passes as mentioned in the testimony of Accused No. 2.

The first problem arising in this trial is how it can be ascertained
whether a particular person is entitled to the treatment and status of a
prisoner of war and who is entitled to ascertain whether that person is entitled

to that status.
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As to this problem, we have reached the following conclusions:

(a)

Every court has a basic right, inherent in its very existence, to define

the scope of its material jurisdiction, and whenever the question of

jurisdiction arises before a court, the court may consider and decide
whether it is competent to deal with the issue brought before it.
(b)

This court is competent to decide whether the offences imputed to the

accused in the charge-sheet have in fact been committed; our competence

with regard to these offences arises from the provisions of section 8 of
the Order Concerning Security Instructions. On the other hand, the plea
that the accused are prisoners of war, though not expressly recognised
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jurisdiction with regard to the offences imputed to the accused or would

have these offences treated as acts the perpetrators of which should not
be brought to trial at all, which means that the accused would, not. be

punishable for them.
It appears from the foregoing that our jurisdiction under section 8 of
the Order Concerning Security Instructions is limited by the provisions of the

international consuetudinary law and the provisions of the various conventions

concerning the treatment of prisoners of war. In so far as Israel is a party

to these conventions, the limitation results from this fact, and in so far as
Israel is not a party, the limitation results from the fact that these

conventions are declaratory of a legal position which is part of the body of
international consuetudinary law. It is an established rule that prisoners of

war are not brought to trial for offences committed immediately before their
capture, unless these offences are war crimes; there are other exceptions to

this rule which are not relevant here.

Our assumption concerning the limitation of our jurisdiction over persons

who may be accorded the status of prisoners of war empowers us to decide - even

if only incidentally to the decision as to who is punishable under the order
and who, being a prisoner of war, is not - whether the accused who claims

prisoner-of-war status is indeed to be classified as such and, consequently,

to decide that we have no penal jurisdiction over him and that the proper
place for him, as from the time of his capture, is a prisoner-of-war camp.

We are alive to the provisions of the Geneva Convention of August 12,
1949, concerning the treatment of prisoners of war, and especially of article
5, the second paragraph of which provides that "should any doubt arise as to

whether persons having committed a belligerent act and having fallen into the

hands of the enemy, belong to any of the categories enumerated in Article 4,
such persons shall enjoy the protection of the present Convention until such

time as their status has been determined by a competent tribunal."

We are not aware that a "competent tribunal", within the meaning of the
above article 5, has been set up in any part of the enlightened world either
under the Geneva Convention or under any other international agreement. It

seems to us that - at least in the present state of international law - the
said article merely intends to prevent commanders on the field from arbitrarily

determining whether a person captured in combat operations is or is not entitled
to prisoner-of-war status. Article 5 is designed to enable the two parties to

conduct a legal inquiry into the status of that person in accordance with

accepted principles of law and justice, in order that the question whether
that combatant comes within the scope of article 4 of the Convention may not

be decided under pressure of war operations and in the heat of battle. This
idea is expressed in Greenspan, "The Modern Law of Land Warfare", p, 101, as

follows: "Where there are any doubts concerning the status -of captured
persons who have committed belligerent acts, such persons must ....

be

-5 treated as prisoners of war until a competent tribunal determines their

actual status (Article 5). It is for a competent tribunal to decide the
question, not for the troops effecting the capture". Similarly, we read in

the British Manual of Military Law, Part Three, article 104, p. 37: "It is

not, however, for officers or soldiers in determining their conduct towards
a disarmed enemy to occupy themselves with his qualifications as a belligerent.
Whether he belongs to the regular army or irregular corps, whether he is an

inhabitant or deserter ... If his character as a member of the armed forces is
contested, he should be sent before a court competent to enquire into the

matter." Moreover, Schwarzenberger, in "International Law", Part II (The Law

of Armed Conflict), p. 117, remarks on the status of soldiers and civilians

and the differences between lawful and unlawful combatants: "Within narrower

limits even those categories of prisoners who are excluded from such
privileged treatment (i.e. treatment as prisoners of war) enjoy the benefits of

the standard of civilization. At least they are entitled to have the decisive
facts relating to their character as non-privileged prisoners established in,

albeit summary, judicial proceedings."
In view of all the above, we find that we are competent to examins and

consider whether the accused are entitled to prisoner-of-war status, and if we

decide that they are so entitled, we shall cease to deal with the charge.
For the purpose of determining their status and in order to let them
benefit from every possible doubt, we have decided to assume the following facts
in their favour, although even these have not been fully established:

a.

All the accused belong to an organization called the Popular Front for the
Liberation of Palestine.

b.

On October 26, 1968, the accused crossed the Jordan from the East Bank to

the West Bank, wearing dark green dress and mottled peaked caps and

carrying arms and amunition, as well as passes issued to them by the

organization to which they belong, showing the name of the organization,

the name of the holder and his serial number.
c.

On October 27, 1968, while in the West Bank area, they encountered
members of the Israel Defence Forces, and an exchange of fire developed

at Auja near Jericho.

On the other hand, the following facts have been established:
a.

By the testimony of the first witness of the prosecution, Sergeant Abraham
1)

At a distance of 900-1,000 m. it was impossible to distinguish
between civilians and those two of the accused who were moving on a
hill opposite the witness, wearing green clothes. On p. 11 of the

record, the witness says: "At a distance of 900-1,000 m. we saw two
persons in green clothes moving on the edge of the hill. I

did not

think they were saboteurs. I ’ therefore did not take cover, but

continued to advance in the open terrain and kept looking..
2)

The equipment of the accused at the time of their capture included
knapsacks with clothes in them (see p. 12) - they -were civilian
clothes (see p. 13) - as well as anus, ammunition and other military
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equipment, inter alia Kalatchnikov assault rifles.

b.

By the testimony if the witness Moshe, of which we accept the relevant
parts as reliable:

1)

The aim of the organization is to operate by means of sabotage ...

including harm to persons by every means, to strike at the foundations
of the State of Israel and to destroy it.
2)

The organization does not exist only in Jordan, but has leaders and
branches in other countries of our region as well.

3)

This organization operates independently in Jordan - according to

instructions from its leaders, without any connection with the Jordan
Government. It originates from a political body called the Arab

Nationalists (Qawmiyun al-'Arab), which the Jordan authorities

persecuted for years. The organization operates on underground lines,
without any sanction from the Jordan authorities. The Jordan Government

has sometimes taken action against it in order to prevent it from
operating in Jordan territory, in the West Bank and in Israel territory
from bases inside Jordan. There have been instances when the Jordan

Army has acted against its bases using heavy weapons.
4)

The organization is not a part of the Jordan Army and is considered

an illegal organization in Jordan itself.
5)

The organization is not a part of any organization having proper legal

6)

The organization's approach is the same to civilian as to military

status in the Jordan Kingdom.

objectives, and one of its principal methods of solving any problem
is the armed struggle, i.e. the use of force, including terrorism,

murder and sabotage.

7)

Kalatchnikov assault rifles are not standard weapons in the Jordan
Army. They are chiefly found with saboteurs, who receive them from

countries which support them and their sabotage activities.
Kalatchnikov are used in Egypt and Syria.

8)

The following acts of violence have been committed by the said
organization:

a)

the throwing of grenades in Jerusalem (the "Night of the

Grenades");
b)

the placing of grenades at the Tel Aviv Central Bus Station;

c)

the placing of explosives in various locations in Jerusalem
and Romema;

d)

the placing of an infernal machine in a car in Mahane Yehuda

Market, Jerusalem;

e)

an attack upon an "El-Al" aircraft in Athens;

f)

an attack upon "El-Al" aircraft in Zurich.

These are only part of the organization's operations.

9)

The members of the organization sometimes we*.r military uniforms
and carry arms openly outside inhabited areas and sometimes do not
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wear uniforms and do not carry arms openly for fear of being caught.

After noting the above findings, let us now examine what are the kind of
combatants to whom the status of prisoners of war is accorded upon capture by
enemy forces.

In historical respect, there have been great changes in the treatment of
prisoners of war, and the Second World War brought forth new categories of

combatants which enlightened countries have thought it proper to classify as

combatants to prisoner-of-war status.
The essentials of the subject were finally formulated in the Geneva

Convention on the Treatment of Prisoners of War of August 12, 1949. Whether we

regard this Convention as an agreement between the powers which are parties to
the international consuetudinary law relating to the treatment of prisoners of

war, we proceed on the assumption that it applies to the State of Israel and
its armed forces; Israel in fact acceded to it on July 6, 1951, and Jordan did

so on May 29, 1951.
Article 4 of the said Convention defines all those kinds of persons who,

when falling into enemy hands, are regarded as prisoners of war within the
meaning of the Convention. For the purposes of the decision on the status of

the accused, we shall consider paragraphs (1), (2), (j) and (6) of article 4A.
Beyond a shadow of doubt the accused are not, in the words of paragraph

(1), "Members of the armed forces of a Party to the conflict" or "members of

militias or volunteer corps forming part of these armed forces".
Article 2 of the Convention, which deals with its scope of application,

says that it applies to "all cases of declared war or of any other armed
conflict which may arise between two or more of the High Contracting Parties,
even if the state of war is not recognised by one of them".

representative of the U.S.A.: "The Convention would, therefore, be applicable
to all cases of declared or undeclared war between states, parties to the

Convention and to certain armed conflicts within the territory of a state party
to the Convention" (Final Report 11B, p. 12).

The above makes it clear that the Convention applies to relations between
states and not between a state and bodies which are not states and do not

represent states. It is therefore the Jordan Kingdom that is a party to the
armed conflict with us, and not the organization that calls itself the Front

for the Liberation of Palestine, which is neither a state nor a government and

does not bear allegiance to the regime which existed on the West Bank before

the occupation and which now exists within the boundaries of the Jordan Kingdom.
In noting this, we have excluded the said organization from the application of

the provisions of paragraph (j) of article 4A (see the facts stated on p. 37
of the record under Nos. J, 4 and 5).

Paragraph (6) of article 4A is not relevant, either, for the accused are

not "inhabitants of a non-occupied territory who on the approach of the enemy
spontaneously take up arms to resist the invading forces, without having had

- 6 time to form themselves into regular units".

Not much need be said here. The organization to whith the accused belong
does not answer even the most elementary criteria of a levee en masse. We have

not to do with the population of an area which an enemy is approaching or
invading. In October, 1968, we were not approaching an area whose population

was not yet under our effective control and were certainly not invading new

areas, and there can be no doubt that in the period from June 5, 1967, to
October, 1968, that "population" had time to "form itself into regular armed

units".
Another class of combatants mentioned in the Convention are irregular

forces, i.e. volunteer forces not forming part of the regular national army,

but set up for the duration of the war or only for a particular assignment and
including organizations affiliated to a party to the armed conflict; they
operate within or outside the territory of their country, which may even be

under enemy occupation. However, to be recognised as lawful combatants,
irregulars must fulfil all of the following four requirements:
(a) they mus^^ider the command of a person responsible for his

subordinates;

(b)

they must wear a permanent distinctive badge, discernible from

distance;

(c)

they must carry arms openly;

(d)

they must conduct their «operations in accordance with the laws and
customs of war.

We will now examine whether the provisions of the said paragraph (2)
can be applied to the accused and their organization.

Let us first say that in order to be entitled upon capture by enemy

forces to be treated as a prisoner of war, a member of an underground
organization is undoubtedly required to fulfil all the four abovementioned
conditions and that the abseno^of only one of them is sufficient to make
him an unlawful combatant, not entitled to be regarded as a prisoner of war.

In support of the above, we refer to several exponents of this view:
1)

Greenspan, op. cit., p. 38: "In order to obtain recognition as

lawful belligerents, all irregulars must fulfil

all of the following

four conditions";

2)

Schwarenberger, "International Law", vol. II, p. 325;

3)

Oppenheim, "International Law", vol. II, 7th ed., p. 215;

4)

von Glahn, "The Occupation of Enemy Territory", p. 54.

It seems to us, however, that, for some reason, the literature on the
subject disregards the most basic condition of the right of combatants to be

considered upon capture as prisoners of war, namely, the condition that the

irregular forces must be affiliated to a belligerent party. If they are not
affiliated to a government or state for which they fight, then it seems to us

that, under current international law, they are from the outset debarred

from enjoying the status of prisoners of war.

It is natural that in international conflicts the government by which
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an occupied area was previously controlled should encourage and assist

irregular forces which continue fighting in that area and that, therefore, a
"command relationship" should exist between that gobernment and those forces,

so that it and the commanders of its army remain permanently responsible for

those who fight in its name and on its behalf.
No international law is possible without the maintenance of certain
basic principles as to the conduct of war, which must be subject to laws and

customs restricting war practices and safeguarding the basic rules designed to
prevent unnecessary suffering and harassment (a topic to whiclY^hall revert).

Now, if international law makes the conduct of war subject to binding rules,
then infringements of these rules are offences of which the most serious are
war crimes. It is the implementation of the rules of war that invests a party

to an armed conflict with both rights and duties, and there must, in
consequence, be an opposite party which will bear responsibility for the acts
of both its regular and irregular forces. We concede that the Convention

applies ,to. military farces (in the wide sense of the term) which, as regards

responsibility for the application of international law, belong to a state
engaged in armed conflict with another state, but we exclude those forces -

even regular armed units - which do not accept the authority of the state and
its organs of government. The Convention does not apply to the latter at all.

They are to be regarded as combatants not protected by the international law
relating to prisoners of war, and the occupying power may consider them as

criminals to all intents and purposes.
The importance of the allegiance of irregular troops to a central

government made it necessary during the Second World War for states and

governments-in-exile to issue declarations as to the ties between them and
popular resistance forces (see, £.£•, the Dutch Royal Emergency Decree of

September, 1944).
In fact, the subject of the allegiance Of irregular combatants first came

up in the Geneva Convention under reference. The Hague Convention of October

18, 1907, did not mention it, perhaps because the combat units known as
irregular forces, guerrillas, etc. wer« made very little use at the beginning
of the century. In the light of the experience of two World Wars, the

nations of the world found it necessary to add the fundamental requirement of

the total responsibilty of governments for the operations of those irregular

bodies and thus to ensure that there was somebody to hold accountable if they
did not act in accordance with the laws and customs of war.
This requirement is not met in our case. No goverrment with which we

are at war accepts responsibilty for the acts of the Popular Front for the
Liberation of Palestine. 'This organization itself, as far as we know, is not

prepared to take orders from the Jordan Government. This is proved by the
fact that it is illegal in Jordan and has repeatedly been persecuted by the

Jordan authorities. The measures adopted against it included, among others,

the use of arms. This type of underground activity is unknown in the international
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comn?i.nity, and this is why, as.pointed out above, we have found no direct
reference in the relevant literature to irregular forces treated as illegal

by the authorities to which by the nature of things they should be affiliated.

Now, if these authorities regard as a body such as the Popular Pront for the
Liberation of Palestine as an illegal organization, why should we have to

regard it as a body to which international rules relating to lawful bodies
are applicated?

Let us nevertheless display extreme liberalism, trying even with regard
to such an illegal body to proceed on.the assumption that each of its members

is entitled upon capture to be treated as a prisoner of war if that body
fulfils the four basic conditions mentioned in the first article of the rules

concerning the laws and customs of war on land which form an annex to the
Hague Convention of October 18, 1907.

We will therfore examine the applicability of those four conditions,
with which alone we shall now concern ourselves.
(a)

They are under the command of a person responsible for his
subordinates

It has not been proved to us that such a commander exists or that he, if
he exists, is responsible for his subordinates before military courts. It

should perhaps be mentioned here that according to the "Manual of Miltt&py
Law", p. 33, paragraph 91, note 1, such commanders and the forces subordinate

to them are not, in these circumstances, lawful conbatants and are suject to
the laws of the occupying power.
(b)

They wear a distinctive badge, discernible from a distance

It may be that under the conditions of present-day warfare, this

requirement is fulfilled if it can be clearly perceived,by their uniforms and
other equipment, that the persons in question are not civilians but combatants.
For the purpose of this requirement, in spite of the testimony of the witness

for the prosecution, Sergeant Abraham, that at the distance from where he saw
them he did not think them saboteurs although he saw them wearing green

clothes, we are prepared to concede that civilians residents in the area of the

encounter with the Israeli forces do not usually wear green clothes or
mottled caps and that the accused,

therefore, fulfilled the conditions under

reference. At the same time, the presence of civilian clothes in the

possession of the accused at the time of the encounter may cause not a little

difficulty (see "Manual of Military Law", p. 107, paragraph 331, note 1).
This point will be discussed in the context of the fourth condition, dealt

'“With below.
(c)

They carry arms openly

The consideration of this point is not concerned with individuals, apd
the fact that the accused bore arms in combat does not by itself allow us to

conclude that they carried arms openly, in accordance with the condition under
reference. On the contrary, the facts established by the testimony of the

witness Moshe indicate precisely that this organization operates underground
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and. does not carry arms openly. Obviously, while in contact with Israeli

troops the accused used their weapons, but on the other hand, the presence
of arms in their possession was not established until they began to fire at

the Israeli forces, and it should be recalled in this connection that witness
No. 1 for the prosecution, Sergeant Erdos, said that when he saw the two
persons in green he did not identify them as soldiers and did not see their

weapons and therefore walked on openly, exposed, until shots were fired by the

accused. Let us further mention that the witness Moshe has testified before

us that the members of the organization do not carry arms openly. The phrase
"carrying arms openly" should not be understood to mean carrying arms in
places where they and the persons carrying them cannot be seen, nor does it

mean carrying arms, such as Kalatchnikov assault rifles, whilst using them
during an engagement. It does not seem to us, therefore, that the members of

the Front for the Liberation of Palestine can be said to carry arms openly.

(d)

They conduct their operations in accordance with the, laws and
customs of war

This condition is most essential. Let us note only that its non-

fulfilment completely precludes any possible claim to lawful belligerency.

Lawful belligerency is incompatible with disregard of the rules and customs
of war.
In fact, if we give due attention to the matter, we shall see that all

the above conditions ought to and do apply also to regular military forces.
The "Manual of Military Law", p. 34, paragraph 96, says: "Should regular

combatants fail to comply with these four conditions, they may in certain

cases become unprivileged belligerents. This would mean that they would not

be entitled to the status of prisoners of war upon their capture."
Let us now try to determine, very succinctly and not at all exhaustively,
what the phrase "in accordance with the laws and customs of war" means.

The laws and customs of war derive from two sources. One is a succession
of agreements and conventions concluded between states, from the St.
Petersburg Declaration of 1868 to the Geneva Convention of 1949. The other is

a body of unwritten rules of behaviour accepted by enlightened nations in

times of armed conflict. The rules and principles which have determined the
development of the law of war may be quoted here from the relevant legal
literature.

"Manual of Military Law", p. 1, paragraph 3: "... first, the principle

that a belligerent is justified in applying compulsion and force of any kind
to the extent necessary for the realisation of the purpose of war....

secondly,

the principle of humanity, according to which kinds and degrees of violence
which are not necessary for the purpose of war are not permitted to a

belligerent, and thirdly, the principle of Chivalry, which demands a certain

amount of fairness in offence and defence, and a certain amount of mutual
respect between the opposing forces.

The law of war is inspired by the desire of all civilized nations to
reduce the evils of war by: -
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(a)

Protecting both combatants and non-combatants from unnecessary

suffering;

(b)

Safeguarding certain fundamental human rights of persons who fall
into the hands of the enemy, particularly prisoners of war, the

wounded and sick and ; civilians, and
(c)

facilitating the restoration of peace."

These rules not only the states themselves but each and every member of

their fighting forces.

Ibid., p. 8, paragraph 13: "... it is a generally recognised rule of
international law that civilians must not be made the object of attack-, ,
directed exclusively against them."
To afford maximum protection to the rights of civilians in wartime,

international law must clearly distinguish between lawful and unlawful

combatants, ¿.e. combatants who fulfil all the four conditions of Article 4As2)
of the Convention and -those who do not fulfil these; conditions, especially

conditions (a), (c) and (d).
Greenspan, op. cit., p. 55: "It is essential for the conduct of civilised
warfare that a firm line be drawn between the armed forces and the rest of

the population, so that the enemy soldier will know who can kill and wound
him and therefore be subject to the like treatment, and which elements of

the population have the rights and obligations of civilians, that is, not to
be intentionally killed and wounded and, therefore, not to kill and wound."

Ibid., p. 53: "The population of a belligerent state is divided into
two broad classes, the armed forces and those who are not members of the armed

forces... Only members of the armed forces have the right to engage in the

actual fighting, that is, to kill, wound or otherwise disable members of the
opposing armed forces. Distinct duties, rights, and disabilities attach to

each of these two classes, and it is a serious offence, in some cases
punishable by death, for a person who does not belong to the armed forces

unlawfully to assume the quality of combatant."
Schwarzenberger, op. cit., p. 112: "It becomes apparent ... that
nowhere in any allowance made for frightfulness or terrorism as a legitimate

objective of warfare. The question is simply whether, without impairing
the success of military operations, non-combatants can be spared."

Ibid., pp. 116 and 117: "... not every combatant is entitled to the

treatment which, by a succession of increasingly humane conventions, have

ameliorated the position of wounded members of armed forces ... Civilians

who do not comply with the rules governing levee en masse and have taken an
active part in fighting are in the same position as spies. Similarly,
combatants who are members of the armed forces, but do not comply with the
minimum qualifications of belligerents or are proved to have broken other

rules of warfare, are war criminals and as such are liable to any treatment
and punishment that is compatible with the claim of a captor State to be

civilised.
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By the introduction of additional distinctions between lawful and

unlawful combatants, and combined application of the tests of combatant
and non-combatant character and of civilian and military status, it becomes
possible to give far-reaching protection to the overwhelming majority of the

civilian population of occupied territories and captured members of the armed

forces.
Within narrower limits even those categories of prisoners who are
excluded from such privileges treatment enjoy the benefits of the standard

of civilisation. At least they are entitled to have the decisive facts
relating to their character as non-privileged prisoners established in ...

judicial proceedings. Moreover, any punishment inflicted on. them must keep
within the bounds of the standard of civilisation."

In the light of all the above, it is not difficult to answer .the

contention of counsel for the defence that a handful of persons operating
alone and themselves fulfilling the conditions of article 4A(2) of the

Convention may be accorded the status of prisoners of war.
Our answer does not follow the reasoning of learned counsel.

The judgment in Mohamed Ali and Another v. Public Prosecutor (1968),
3.A.E.R.488, confirms that - as we know from the provisions of international
law - a soldier, and even a regular soldier, may exclude himself from the

status of protected combatant if, by his behaviour, he divests himself of
the character of protected combatant - in Mohamed Ali's case by the fact

that he and his associate put on civilian clothes and went to Singapore

to carry out an act of sabotage, as a result of which civilians were
injured and killed. By the same token, it may be said that a person or body

of persons not fulfilling the conditions of article 4A(2) of the Convention
can never be regarded as lawful combatants even if they proclaim their

readiness to fight in accordance with the terms of the Convention. He who

adorns himself with peacock's feathers does not thereby become a peacock.

What is the legal status of those unlawful combatants- under international
law?

The reply may be found in von Glahn, on. cit,, p. 52: "If an armed band
operates against the forces of an occupant in disregard of the accepted laws

of war ... then common sense and logic should counsel the retention of its
illegal status. If an armed band operates in search of loot rather than on

behalf of the legitimate sovereign of the occupied territory, then no

combatant or prisoner of war rights can be or should be claimed by its

members."
Greenspan, op. cit., p. 8: "If murder is a crime condemned and punished

by the laws of each separate state, then it would be curious indeed if
murder were not so regarded and treated in the law governing the international

Ibid.. p. 61: "Guerillas who do not comply with the provisions laid
down may perform patriotic service for their country (just as espionage

agents often do), yet such illegitimate hostilities

come within the

technical heading of war crimes, and their perpetrators must be prepared to
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take their punishment if captured."
Schwarzenberger, op. cit., p. 326: "Once a territory is effectively

occupied, irregular forces must fulfil all the four conditions enumerated
above to be entitled to recognition as belligerent forces. Then they become
regular armed forces behind the enemy lines. Otherwise the occupying power

may deal with them as it sees fit. Even so, its discretionary power is
subject to the restraints imposed upon it by the standard of civilisation."

Greenspan, op. cit, pp. 419 and 420: "War crimes may be generally
defined as those illegal actions in relation to the inception or conduct of
warfare for which there may be either state or individual responsibility or

both, and which maybe visited on the individual offenders by capture,
trial and punishment. Individuals responsible may be either soldiers or

civilians. While in the main, war crimes are morally reprehensible and

often of the vilest nature, some are crimes only in a technical sense. That

is, although they are punishable under international law, no moral
baseness can be alleged against those committing such actions.

.. However, the existence of such motives does not debar the enemy

from inflicting severe punishment for such offences or even from imposing
the death penalty.
War crimes fall into the following categories:
A...........

B.

Conventional war crimes: violati01^ of the laws or customs of war.
these include, but are not limited to,

... illegitimate hostilities

committed by persons who are not members of the armed forces,

espionage and war treason.

C.

Crimes against humanity: murder ... inhumane acts committed against
any civilian population, before or during war.

D............

E.

Acts which constitute: conspiracy to commit any of the foregoing

categories ofewar crimes ... or complicity in the commission of

such crimes."
Ibid., p. 265: "The obligation of the occupant and the inhabitants
are, in effect, reciprocal. It is the duty of the former to extend to the

latter the same consideration and protection that a civilised state affords
to its peaceful population, and to comply with the rules and safeguards of

international law.. On the other hand, the non-combatant inhabitants of the

occupied territory must behave peaceably, carry on their normal pursuits as
far as possible, take no part in the hostilities, refrain from all
injurious acts towards the troops of the occupant or their operations, and

generally render strict obedience ... Offences committed by the inhabitants
in violation of these obligations are punishable by the occupying power."

Almost the same words are used in the "Manual of Military Law", p, 152,
paragraph 552 (see also Greenspan, op. cit., p. 865, note 181)).
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If we now consider the facts established by the testimony of the witness
for the prosecution, Moshe, pp. 37 and 38 above, we find that the body which
calls itself the Popular Front for the Liberation of Palestine acts in

complete disregard of the international consuetudinary law accepted by
civilised nations.

The attack upon civilian objectives and murder of civilians in Mahane

Yehuda Market, Jerusalem, the Night of the Grenades in Jerusalem, the placing

of grenades and destructive charges at the Tel Aviv Central Bus Station, etc.,
were all wanton acts of terrorism aimed at men, women and children who were
certainly not lawful military objectives. They are utterly repugnant to the
principles of international law and, according to the authorities quoted,

are crimes for which their perpetrators must pay the penalty. Immunity of
non-combatants from direct attack is one of the basic rules of the international
law of -war.

The presence of civilian clothes among the effects of the accused is, in
the absence of any reasonable explanation, indicative of their intent to
switch from the role of unprotected combatants to that of common criminals.

Acts involving the murder of innocent people, such as the attack on the
aircraft at Athens and Zurich airports, are abundant testimony of this.

International law is not designed to protect and grant rights to
saboteurs and criminals. The accused have no right except to be brought
before a court and to be tried in accordance with the law and with the facts
established by the evidence, in proceedings consonant with the requirements

of ethics and international law.

We therefore reject the plea of the accused as to their right to be
treated as prisoners of war and decide that we are competent to hear the case

on the basis of the charge-sheet.
Given this 13th day of April, 1969, in the presence of the accused and

their counsel, Advocate Arieli, and of the Military Prosecutor, Major A. Pachter.

(-) Judge

(-) Judge

(-) Y. Abulafia, Major

President

