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INTERNATIONAL CRIMINAL COURT

1. Background

In 1999 the Council of Delegates resolved to:

• invite National Societies to support and encourage the efforts of States to ratify the 
Rome Statute for the establishment of an International Criminal Court, without making 
the declaration under Article 124 of the Rome Statute (deferring the Court's competence 
over war crimes committed on the territory of a State Party for seven years after entry 
into force of the Statute for the State concerned), while at the same time encouraging 
States to comply with their existing obligation under international humanitarian law to 
suppress and repress violations of this law;

• request the ICRC's continued participation in the negotiations of the Preparatory 
Commission of the International Criminal Court; and

• request the ICRC, in consultation with the International Federation, to follow 
developments, to keep National Societies informed, and to report to the 2001 session of 
the Council of Delegates on progress made in establishing an International Criminal 
Court.

2. Progress made - The role of the Movement

In the wake of the Second World War, the United Nations had three major projects on the 
agenda of its General Assembly, all in response to the ravages visited upon humanity during 
that conflict. The first two projects, a Universal Declaration of Human Rights and a 
Convention on the Prevention and Punishment of the Crime of Genocide, were concluded in 
1948. The Genocide Convention entered into force in 1951. The third project, the 
establishment of a permanent international criminal court, languished for some 40 years, the 
victim of Cold War divisions. The resurrection of this project in the 1990s gave practical 
effect to the conviction that war crimes, crimes against humanity and genocide are not 
merely the affair of the States in which they occur, but are a concern of, and an affront to, 
the international community as a whole.

The successful outcome of the negotiation of the Rome Statue of the International Criminal 
Court (ICC) in 1998 will hopefully be seen, in retrospect, as the point of no return in the 
effort to end impunity for such crimes. It is important in this regard to note that the Rome 
Statute provides solid and substantial protection of the right of the accused to a fair trial, 
including explicit and detailed provisions to prevent politically motivated or otherwise 
unwarranted prosecutions. But the task of the international community is far from finished. 
Establishment of the permanent International Criminal Court requires continued action on 
two major fronts: (a) the work of the UN Preparatory Commission; and (b) the effort to 
secure ratification and national implementation of the Rome Statute.
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2.1 The Preparatory Commission

The UN Preparatory Commission for the International Criminal Court has been negotiating 
the following documents necessary to the structure and functioning of the Court:

• Elements of Crimes;
• Rules of Procedure and Evidence;
• Definition of the Crime of Aggression;
• Financial Regulations and Rules and the first year's budget;
• Privileges and Immunities of the Court and associated personnel;
• Relationship Agreement between the Court and the United Nations; and
• Rules of Procedure of the Assembly of States Parties.

Elements of Crimes, completed in June 2000, consists of a detailed enumeration of the facts 
that must be proven in the case of each criminal charge brought before the Court. The 
document will guide the Court in its prosecution of genocide, war crimes and crimes against 
humanity. The ICRC actively participated in the negotiation of the Elements of Crimes 
document by providing the Preparatory Commission with a detailed and much appreciated 
analysis of the elements of war crimes.

In addition, the ICRC actively followed negotiations on the Rules of Procedure and 
Evidence, also concluded in June 2000. The Rules are important tools for ensuring that the 
accused enjoys judicial guarantees and for the protection of victims and witnesses. The 
Rules recognize the ICRC's entitlement, based on customary law, to decline to testify or 
otherwise take part in the investigation or prosecution of individual cases before the Court. 
This privilege, also recognized in the jurisprudence of the International Criminal Tribunal for 
the former Yugoslavia, is necessary in view of the ICRC's working method of confidentiality - 
an essential tool for fulfilment of its mandate to provide conflict victims with protection and 
assistance.

However, the problem of being drawn into proceedings for the punishment of war crimes is 
not limited to the ICC or the ad hoc tribunals, nor is it limited to ICRC delegates. Under the 
Geneva Conventions, States have the obligation to prosecute grave breaches of 
international humanitarian law. Red Cross/Red Crescent workers, including delegates of 
National Societies or the International Federation working in conflict situations, can also be 
asked to give evidence in proceedings governed by national legislation for the punishment 
of war crimes. The involvement of one component of the Movement in such proceedings 
can endanger the (perception of) neutrality of the whole Movement and jeopardize its future 
activities.

Since the last meeting of the Council of Delegates, consultations have taken place between 
several National Societies, the ICRC and the International Federation to study this problem 
and to work toward a concerted approach. Practical measures were proposed to raise 
awareness within the Movement of the dangers involved in participating in proceedings for 
the punishment of war crimes and to work towards a standard confidentiality clause in 
contracts of Red Cross/Red Crescent staff in order to ensure their discretion. It was also 
suggested that a sort of alarm mechanism be set up so that National Societies can inform 
and consult the ICRC and the International Federation when faced with this question.

The remaining items on the Preparatory Commission's agenda, namely the Financial 
Regulations and Rules and the first year's budget, Privileges and Immunities of the Court 
and associated personnel, the Relationship Agreement between the Court and the United 
Nations, and the Rules of Procedure of the Assembly of States Parties, all represent risks 
and challenges to effective implementation of the Rome Statute. They may also tangentially 
affect the ICRC's privilege not to be required to provide evidence or testimony. The ICRC 
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will therefore continue to follow the work of the Preparatory Commission, with the exception 
of negotiations to establish a definition of the crime of aggression, which concerns the right 
to engage in armed conflict (jus ad bellum) - a matter which is not within the ICRC's 
mandate.

2.2 Ratification and national implementation

The second essential front for action is the effort to obtain ratification and national 
implementation of the Rome Statute by the maximum number of States. Sixty States must 
ratify the Rome Statute for the Court to come into being. As of 18 September 2001, there 
were 38 ratifications. Through ratification of the Rome Statute and implementation of 
relevant national legislation, States fulfil the Statute's objective of complementing, rather 
than replacing, national jurisdiction, and of permitting full cooperation with the Court when 
the exercise of national jurisdiction is not feasible.

The ICRC's Advisory Service on International Humanitarian Law provides States with advice 
and technical assistance on ratification and implementation of the Rome Statute. The 
questions most frequently addressed include possible constitutional barriers to ratification of 
the Statute and ways of resolving or dealing with these, the need for comprehensive 
implementing legislation which will permit States Parties to cooperate with the Court, and 
the importance of States' carrying out a thorough review of their national criminal law to 
ensure that the crimes within the Court's jurisdiction — genocide, crimes against humanity 
and war crimes — can be prosecuted in national courts. In connection with the last question, 
States are reminded of the need to comply with their existing obligation to punish violations 
of international humanitarian law.

The Advisory Service also organizes national and regional meetings on international 
humanitarian law and the repression of war crimes, takes part in meetings attended by 
government decision-makers, and assists and promotes exchanges of information between 
national committees on international humanitarian law working towards ratification and 
implementation of the Rome Statute.

In preparation for this report, the ICRC distributed a questionnaire to National Societies, 
asking what steps they had taken and what contacts they had made to promote ratification 
and implementation of the Rome Statute at national level, and what information they had 
obtained on their government's position and progress toward those goals. The results 
indicate a high level of National Society interest, commitment and success.

In its 19 October 2000 statement to the Sixth Committee of the 55th Session of the United 
Nations General Assembly, the ICRC called upon States which had not already done so to 
promptly sign and ratify the Rome Statute. This the ICRC did for three reasons. First, to 
send a strong message of deterrence to those who would continue to flout the most 
elemental laws of mankind. Secondly, to bring the ICC into effect at the earliest possible 
moment, thereby losing no opportunity to bring to justice those who commit the most 
heinous crimes against their fellow humans. Thirdly, to convey a message in support of the 
ICC to those States that are not yet convinced of the Court's rightful place in the scheme of 
international justice - a place reflecting the recognition that certain crimes are so serious that 
they concern the international community as a whole. The ICRC noted that several States 
had been waiting for the adoption of the Elements of Crimes and Rules of Procedure and 
Evidence before proceeding towards ratification. With that picture now complete, the ICRC 
encouraged those States to begin the ratification process without delay.
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3. Conclusion

The Movement has played an important and visible supporting role in the effort to bring a 
permanent international criminal court into operation. The pace of ratification of the Rome 
Statute has exceeded the most optimistic predictions made in Rome in 1998, but the Court's 
authority will be less than optimal unless it is supported by a consensus of States. The 60 
ratifications required by the Rome Statute in order for the Court to come into being should 
be considered only the beginning. Early entry into force and universal ratification of the 
Rome Statute should remain among the Movement's highest priorities.

To these ends, the Council of Delegates is invited to:

• encourage National Societies to continue their efforts to promote ratification and 
national implementation of the Rome Statute;

• request the ICRC to continue to participate in the Preparatory Commission and, 
through its Advisory Service on International Humanitarian Law, provide 
assistance to States on ratification and national implementation of the Rome 
Statute;

• request all components of the Movement to continue their efforts in support of the 
International Criminal Court, with a view to achieving universal adherence to the 
Rome Statute.
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States party to the Rome Statute (38) as of 18 September 2001
Ratifications and accessions (a) in chronological order

1. Senegal 2 February 1999

2. Trinidad and Tobago 6 April 1999

3. San Marino 13 May 1999

4. Italy 26 July 1999

5. Fiji 29 November 1999

6. Ghana 20 December 1999

7. Norway 16 February 2000

8. Belize 5 April 2000

9. Tajikistan 5 May 2000

10. Iceland 25 May 2000

11. Venezuela 7 June 2000

12. France 9 June 2000

13. Belgium 28 June 2000

14. Canada 7 July 2000

15. Mali 16 August 2000

16. Lesotho 6 September 2000

17. New Zealand 7 September 2000

18. Botswana 8 September 2000

19. Luxembourg 8 September 2000

20. Sierra Leone 15 September 2000

21. Gabon 21 September 2000

22. Spain 25 October 2000

23. South Africa 27 November 2000

24. Marshall Islands 7 December 2000

25. Germany 11 December 2000

26. Austria 28 December 2000

27. Finland 29 December 2000
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28. Argentina 8 February 2001

29. Dominica 12 February 2001 (a)

30. Andorra 30 April 2001

31. Paraguay 14 May 2001

32. Croatia 21 May 2001

33. Costa Rica 7 June 2001

34. Antigua and Barbuda 18 June 2001

35. Denmark 21 June 2001

36. Sweden 28 June 2001

37. Netherlands 17 July 2001

38. Yugoslavia 6 September 2001


